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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Family law — Spousal support — Parties living
together for seven years including three years of mar-
riage — Wife having various health problems from
beginning of relationship and becoming disabled and
unable to work and support herself — Whether disabled
spouse entitled to spousal support — Obligation owed
by healthy spouse to sick one when marriage collapses
— Family Relations Act, RSB.C. 1996, c. 128, ss. 89,
93(2) — Divorce Act, RSC., 1985, c. 3 (2nd Supp.),
s. 15.2(2), (4), (6).

BRITANNIQUE

Droit de la famille — Aliments au profit d’ un époux
— Cohabitation des parties pendant une période de sept
années, dont trois années de mariage — Epouse deve-
nant handicapée et incapable de travailler et de subve-
nir & ses besoins apres avoir eu divers problémes de
santé des le début de la relation — L’ époux handicapé
a-t-il droit a une pension alimentaire? — Obligation de
I’ &poux bien portant envers |’ &poux malade & la rupture
du mariage — Family Relations Act, RSB.C. 1996,
ch. 128, art. 89, 93(2) — Loi sur le divorce, L.R.C.

(1985), ch. 3 (22 suppl.), art. 15.2(1), (4), (6).

The parties were married in December 1989 after liv-
ing together for four years. During the first two years of
their relationship, the appellant paid two-thirds of the
household expenses because she was earning more
money than the respondent and because her two children
from a previous marriage were living with them. After
1987, they shared the household expenses equally. This
continued while the appellant was working. When she Cette situationeatalor'que I'appelante travaillait.
became unemployed, the respondent kept the family Quand cetterdestast retroeé sans emploi, I'in-
going. The appellant had had various health problems e #ntontine’a subvenir aux besoins de la famille.
from the beginning of the relationship and, in 1991, she L’'appelante avait eu divemsnmshde saettes le
was admitted to hospital suffering from psychiatric ebdf de la relation et, en 1991, ellet& &dmiseaI'ho-
problems. She has not worked since and it is unlikely pital parce qu’elle souffrait de troubles mentaux. Elle
that she will ever work again. Except for periods when n'a pas trawdgpuis, et il est peu probable qu'elle
the appellant was too ill, the parties divided household recommantavailler un jour.A I'exception des
chores. They separated in 1992 and were divorced inerioges pendant lesquelles I'appelanétait” trop
1995. The respondent has remarried and his new wife is malade, les parties se partagedibes lsshtigres.
employed. The appellant obtained an interim spousal Elles se eqmades en 1992 et ont diver&n 1995.
support order of $275 per month, increasing to $400 per L'entisrést remae” et sa nouvelleegouse a un
month on May 15, 1994. She also receives $787 emploi. L’appelante a obtenu une ordonnance provisoire
monthly in disability benefits. The trial judge found that lui accordant une pension alimentaire de 275 $ par mois,
no economic hardship befell the appellant as a conse- qui passéfdit$ par mois le 15 mai 1994. Elle tou-
guence of the marriage or its breakdown. Nor were her eghkment un montant de prestations d'invadidié¢’

Les parties se soaesnan’déembre 1989 aes’
avetwéensemble pendant quatre ans. Au cours des
deux memi‘aneés de leur relation, I'appelante

payait les deux tieepetsesddu emage parce

gu’'elle gagnait plus que éfrdine’ses deux enfants
issus d'un mariagerient’vivaient avec eux. Aps

1987, ils one pestepenses du emagesgalement.
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health problems due to the marriage. He also found that
there was no express or implied agreement between the
parties that they were responsible for each other’s sup-
port. The trial judge concluded that the appellant was
not entitled to support from the respondent. However,
he ordered the $400 per month payments to continue
until September 1996, “a decision based upon the
[respondent’s] proposal not upon the necessity of law”.

787 $ par mois. Le juge @zephestehce a conclu

que l'appelanteepevai aucune difficult'écono-

naicease du mariage ou de swhéc et que ses
enobs’ de saathe Esultaient pas du mariage non
plusedgjadement ecidé qu’il n'existait entre les par-

ties aucune entente expresse ou tacite lesaobligeant °
subvenir mutuellanteunts ‘besoins. Le juge de pre-

ereninstance a conclu que I'appelante n’avait pas droit

The Court of Appeal affirmed the decision. au versement d’aliments par BEinfimltefois, il a

ordonré que les versements de 400 $ par mois se pour-

suivent jusqu’en septembre 1996, «umeision fonde
sur la proposition [de lintira] et non sur le fait que le
droit I'exige». La Cour d’appel a confientette dci-
sion.

Held: The appeal should be allowed. The matter is Arrét: Le pourvoi est accueilli. L'affaire est renves/”

remitted to the trial judge for assessment of the amount
and duration of the support award on the basis that the
appellant is legally eligible for post-marital support.

au juge demrenstance pour qu'dvalue le mon-
tant etda des versements accorder en maiie

d’alimentseeage mariage en tenant pour acquis que

'appelante y estelgalement admissible.

In analysing the respective obligations of husbands
and wives, it is critical to distinguish between the roles
of the spouses during marriage and the different roles
that are assumed upon marriage breakdown. Absent
indications to the contrary, when two spouses are mar-
ried, they owe each other a mutual duty of support. Mar-
riage is a joint endeavour. When a marriage breaks

down, however, the presumption of mutual support ncechoue,
mutuelle ne s’applique plus. Cela seetefldans ld_oi

longer applies. This is reflected in tBévorce Act and

En analysant les obligations respectpesixies

gEniSes, il est crucial etablir une distinction entre

oles deepoux pendant le mariage et leses difié-
rents qui sesd J&echec du mariagé\ défaut d'in-
dications contraires, quampaexsdnt maes, ils

ont une obligation alimentaire mutuelle. Le mariage est
une entreprise commune. Cependant, quand un mariage

la m@Somption d'obligation alimentaire

the provincial support statutes, which require a court teur le divorce et dans les lois provinciales en reagi

determine issues of support by reference to a variety of
objectives and factors. A general presumption of post-
marital support would be inappropriate because of the
presence of two “competing” theories of marriage and
post-marital obligation. The independent, clean-break
model of marriage provides the theoretical basis for

d’obligation alimentaire, qui exigent qu’un tribunal tran-
che les questions relatives aux aliments en fonction de
toute une gamme de facteurs et d'objectife- Une pr’
somptierérgle d’obligation alimentaire ags" le

mariage serait inappreprifaison de I'existence de
dewortbs «oppags» de l'obligation pendant et

compensatory spousal support. The basic social obliga- esapmariage. Le mete du mariage irependant et

tion model undergirds “non-compensatory” support.
Both models of marriage and their corresponding theo-
ries of spousal support permit individual variation by
contract, and hence provide a third basis for a legal enti-
tlement to support. Parliament and the provincial legis-
latures, through their respective statutes, have acknowl-
edged both models.

de la rupture nette constitue le fondexogquéehde
la pension alimentaire compensatoire.elee daod”
I'obligation sociale fondamentale sous-tend la pension
alimentaire «non compensatoire». Les diEsxdaod”
mariage et lamseth correspondantes en ragdide
pension alimentaire permettepoaxixd'apporter

des changements par contrat et procurent donc un troi-

sieme fondement au drait des aliments. Le Parlement
et les Egislatures ont, par leurs lois respectives, reconnu
les deux modles.

The Divorce Act and the provincial support statutes
are intended to deal with the economic consequences of

Lai sur le divorce et les lois provinciales en
ermdtbbligation alimentaire visent les cegséences

the marriage breakdown for both parties. In determiningeconomiques dedc¢hec du mariage pour les deux par-

a support dispute, the starting point is the objectives
which theDivorce Act, in s. 15.2(6), stipulates the sup-

ties. Rolerrin litige en matre d’obligation ali-

mentaire, ce sont les objectifs de I'ordonnance alimen-
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port order should serve. No single objective is para-
mount; all must be borne in mind. Against the back-
ground of these objectives the court must consider the
factors set out in s. 15.2(4) of tiEvorce Act, which
include non-compensatory factors, like need and means.

taf@finid‘au par. 15.2(6) de laoi sur le divorce, qui
servent de poirgpdetdAucun objectif en particulier
n'estominant; il faut tous les avoia I'esprit.

Compte tenu de ces objectifs, la cour doit prendre en

eoasa les facteursnon&s au par. 15.2(4) de la

There is no hard and fast rule. The judge must look at alloi sur le divorce, qui comprennent notamment des fac-

the factors in the light of the stipulated objectives of
support, and exercise his or her discretion in a manner

that equitably alleviates the adverse consequences of the
marriage breakdown and strikes the balance that best
pouvoir discetionnaire de maarea atEnuerequitable-

achieves justice in the particular case. Theorce Act
is not confined to one type of marriage or one type of
support.

teurs non compensatoires tels que les besoins et les res-

sources. Il n'y a gagedabsolue. Le juge doit tenir
compte de tous les dalzsteluraEre des objectifs
megrialen T'obligation alimentaire et exercer son

ment leegoesces efastes de €chec du mariage et

aétablir 'équilibre qui sert le mieux la justice dans I'af-

faire en cause. Lhoi sur le divorce ne se limite na'un
type de mariage ra un type d’'obligation alimentaire.

Like the Divorce Act, the Family Relations Act,

A l'instar de laLoi sur ledivorce, la Family Relations

through its various provisions, accommodates the differAct, par ses diffentes dispositions, tient compte des
ent conceptual bases for spousal support obligations — erdiffS fondements conceptuels des obligations ali-

contractual, compensatory and non-compensatory.

While the law has evolved to accept compensation as an
important basis of support and to encourage the self-suf-
ficiency of each spouse when the marriage ends, where
compensation is not indicated and self-sufficiency is not

possible, a support obligation may nonetheless arise
from the marriage relationship itself. Spouses may thus
have an obligation to meet or contribute to the needs of

mentaires — contractuel, compensatoire et non compen-
satoire. Bien que le dratudide fapna admettre
indemnisation comme motif important de verser des
alimeatfaetriser 'indpendanceconomique des
aégouxa la fin du mariage, quand I'indemnisation

n'est paseadauque l'indpendances¢onomique

est impossible, une obligation alimentaireapeut n”
maosutEr de la relation maritale elleemé. Les

their former partners where they have the capacity t@poux peuvent donetre tenus de subvenir aux besoins

pay, even in the absence of a contractual or compensa-

tory foundation for the obligation.

de leurs ex-partenaires s'ils ont & dmgEyitr,

@mie si cette obligation est sans fondement contractuel

ou compensatoire.

The factors that go to entitlement have an impact on
guantum. The real issue is what support, if any, should
be awarded in the situation before the judge on the
factors set out in theDivorce Act and the Family
Relations Act. For practical purposes, however, it may

Les facteurs qui touchent le droit aux aliments
influent sur leur quantureritable question qui se
pose est de savoir quels aliments, s'il y a lieu, le juge

devrait accorder dans la situation dont il est saisi,
compte tenu des fadaorse$s dans ldoi sur le

be useful to proceed by establishing entitlement first andlivorce et la Family Relations Act. Cependant, il peut
then effecting necessary adjustments through quantunetre utile en pratique de commencer etablir le droit

While some factors may be more important than others

aux aliments, pour ensuite effectuer les ajustements

in particular cases, the judge cannot proceed at the outecesgaires au moyen du quantum. Bien que certains

set by fixing on only one variable. The quantum
awarded, in the sense of both amount and duration, will
vary with the circumstances and the practical and policy
considerations affecting particular cases. Limited means
of the supporting spouse may dictate a reduction. So
may obligations arising from new relationships in so far
as they impact on means. Factors within the marriage
itself may also affect the quantum of a non-compensa-
tory support obligation. Finally, subject to judicial dis-
cretion, the parties by contract or conduct may enhance,
diminish or negate the obligation of mutual support. It
follows that diverse aspects of the marital relationship

facteurs puisteniplus importants que d’autres dans

certains cas, le juge ne peut grertas’id€ressen”

une seule variable. Le quantum des alimeets accord”
guesigriEa’ la fois le montant et la dee; variera

selon les circonstances et lesationsighratiques et

de politigrérgle relatives T'affaire en cause. Les
ressourcesedindi€’ Bpoux qui verse des aliments
peuvent commander une diminutiemelgua’les

obligatiorecalilant de nouvelles relations, dans la

mesuedles” ont une incidence sur ses ressources.
Des facteurs au sein du mariagenkelip@ivent aussi
influer sur le quantum de l'obligation alimentaire non
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may be relevant to the quantum of non-compensatory compensatoire. Enfineserve rdu pouvoir diser”

support. tionnaire judiciaire, les parties peuvent, par contrat ou
par leur conduite, augmenter, diminuer ou annuler
I'obligation alimentaire mutuelle. Il s’ensuit que @Hf”
rents aspects de la relation maritale peuwtrd perti-
nents pourevaluer le quantum des aliments non com-
pensatoires.

In this case, while the early years of the parties’ union En daspbien que les preanés aneés de leur
might indicate the atypical partnership of strict indepen- union puissent indiquer I'existence de I'association aty-
dence, and thus rebut the presumption of intra-marital piqueefiartiance stricte et ainsfuter la pesomp-
mutual interdependency, by the end the parties had tion d'agendfance mutuelle pendant le mariage,
established a more interdependent relationship. In addi- fin, les parties ataigihtuhe relation plus inteze”
tion to adjusting their expenses to a more even ratio, it is pendante. Outre le partegalpleséursepenses, il
evident that the respondent covered the appellant's ewdert que l'intine” subvenait aux besoins de I'ap-
needs in the early stages of her illness. Accordingly, it pelante pendant lesrpeeptiases de sa maladie. Il
follows that divorce did in fact render the appellant in a s’ensuit donc que le divorce a vraimentappe:
state of economic hardship, as contemplated by lante dans la situation de elficattomiques envi-
s. 15.2(6)€) of theDivorce Act. In view of the statutory saga l'al. 15.2(6%) de laLoi sur le divorce. Compte
objectives of support and the relevant factors, the appel- tenu des obpgdils [en matire d’'aliments et des
lant is eligible for support based on the length of cohabi- facteurs pertinents, I'appelante est achnétesbédi-
tation, the hardship marriage breakdown imposed on ments en raison decla@eua cohabitation, des diffi-
her, her palpable need, and the respondent’s financial escujtie Echec du mariage lui a caes, de ses
ability to pay. The determination of the quantum of sup- besoins manifestes et de laecdpauityer de I'in-
port, however, should be left to the trial judge, who is in  etithy a toutefois lieu de laisser le soin ddetminer
a better position to address the facts of this case. All the le quantum des aliments au jugeede jrsamce,
relevant statutory factors must be considered, together qui est mieaxpplaccaborder les faits de laepehte
with the amount of support the respondent has already affaire. Il faut tenir compte de tous les facteurs perti-

paid to the appellant. The possibility that the respon- nemtauprpar les lois ainsi que du montant de pen-
dent’s contributions to date have discharged the just and sion alimentaire queslantija’ verg a I'appelante.
appropriate quantum is not excluded. La possibilifle les versements effegsujusqua

maintenant par l'intim‘aient permis d’acquitter le quan-
tum juste et appromin’est paecarte.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu

par

MCLACHLIN J. — LE JUGE MCLACHLIN —

[. Introduction I. Introduction

What duty does a healthy spouse owe a sick one Quelle obligation unepoux bien portant a-t-il
when the marriage collapses? It is now well-settled  envers son conjoint malade lorsque le mariage
law that spouses must compensate each other for  prend fin? déisesindis biertabli en droit que,
foregone careers and missed opportunities during  en cas de rupture de mariageukesloivent
the marriage upon the breakdown of their union.  s’indemniser mutuellement degesaathandon-
But what happens when a divorce — through no eesnét des occasionsaas’ pendant leur vie mari-
consequence of sacrifices, but simply through eco-  tale. Qu'arrive-t-il cependantsiuapdivorce,
nomic hardship — leaves one former spouse self- en raison non pas de sacrifices, mais simplement
sufficient and the other, perhaps due to the onset of  de diffsEdbnomiques, un expoux se trouve
a debilitating illness, incapable of self-support?  finar@minent autonome, alors que l'autre, peut-
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Must the healthy spouse continue to support thetre én raison d'unabut de maladieabilitante, ne
sick spouse? Or can he or she move on, free of I'est pap@WxX’bien portant doit-il continuer de
obligation? That is the question posed by this  subvenir aux besoins du conjoint malade, ou peut-

appeal. It is a difficult issue. It is also an important il poursuivre son chemin, libre de toute obligation?
issue, given the trend in our society toward shorter  Telle est la questionesodns le @sent pour-
marriages and successive relationships. voi. Il s'agit d'un sujet difficile, eggilernent

important compte tenu de la tendanee des
mariages plus courts atdes relations successives
gue I'on constate dans notre séi’

Il. Facts Il. Les faits

Sharon Marie Bracklow, an accountant and data Sharon Marie Bracklow, comptable et informa- 2
processor, began living with Frank Bracklow, a  ticienne, a comeeac’vivre avec Frank
heavy duty mechanic, in 1985. Four years later, in Brackloecamicien de machinerie lourde, en
December 1989, they married. Both Marie and 1985. Quatreearplus tard, enedeémbre 1989,
Frank Bracklow had been married before. She had ils se sordsmbftérie et Frank Bracklow n'en
two children, which she brought to the marriage.etaiént pas leur premier mariage. Elle avait deux
The children were supported by both parties and  enfants issus d’'une relatddepté. Les deux
thought of Mr. Bracklow as “Dad”. The Bracklows  parties subvenaient aux besoins des enfants qui
functioned as a family. They looked after each  casidnt M. Bracklow comme leurepe. Les
other. Except for periods when she was too ill, Bracklow fonctionnaient comme une famille. lls
Mrs. Bracklow looked after the house and the  veillaient les uns sur les &uliesception des
cooking, while Mr. Bracklow did the outside work, enpdes pendant lesquelles ediit trop malade,
save for the flowers. Both parties worked outside MmeMBracklow s’occupait de la maison et des
the home. repas, tandis que M. Bracklow effectuait tous les

travauxa I'extérieur de la maison, sauf les fleurs.
Tous deux travaillaiers I'extérieur du foyer.

The Bracklows shared expenses. For the first Les Bracklow partageaient leemEnses. Pen- 3
two years of their relationship, Mrs. Bracklow paid  dant les deux presiianaés de leur relation,
two-thirds of the household expenses because sheme Bvhacklow payait les deux tiers desp#nses
was earning more money than Mr. Bracklow and  dwenage parce qu'elle gagnait plus que
her two children were living with them. M. Bracklow et que ses deux enfants vivaient avec
Mr. Bracklow complained that this arrangement  eux. Monsieur Bracklow s’est plaint que cette
made Mrs. Bracklow “too independent”. So the  entente rendaétBracklow [TRADUCTION] «trop
couple decided to split the expenses equally. It was epeddante». Le couple a dorecd® de parta-
“more of a marriage”. This continued while Mrs.  ger lesperfisesegalement. CelaTRADUCTION]
Bracklow was working. When she became unem-  «ressemblaibpluasmariage». Cette situation a
ployed, Mr. Bracklow kept the family going. They  dutant que Me Bracklow travaillait. Quand
lived from pay cheque to pay cheque. cette @eeni's’est retrome sans emploi,

M. Bracklow a continea subvenir aux besoins de
la famille. lls vivaient d'un chgque de paye °
l'autre.

When the relationship started, Mrs. Bracklow Au début de la relation, M€ Bracklow occupait 4
held employment with full health and disability = un emploi assorti dagime complet d’assurance
benefits. Shortly after the couple started living  sagit’de prestations d'invaliditPeu am@s que
together, she left this job to look for a management le couple eut commernefe ensemble, elle a
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position. Mr. Bracklow supported this decision.
Mrs. Bracklow took a year off and collected unem-
ployment insurance. She went back to work in

May 1988. However, her health was not good. She

quittét emploi pour chercher un poste de ges-
tionnaire. Monsieur Bracktaits d’accord avec
cetigigion. Madame Bracklow a pris une aan”
deeceh@ touch’des prestations d'assurance-

suffered from migraine headaches and found the omelge. Elle est retouer’travailler en mai 1988.

overtime she was required to work very stressful.
Mr. Bracklow was not keen on her working over-

time (according to Mrs. Bracklow) and was ada- enp¥ntaire qu'elle devait

mant for a time that she leave this position. In

December 1989, she did so. From December 1989

to November 1990, Mrs. Bracklow worked at odd

jobs such as pizza delivery, house cleaning and

Toutefois, sa s@tdit pas bonne. Elle souffrait
de migraines et trougaistressant le temps sup-
faire. Monsieur
Bracklogiait ‘pas &5 friand des heures suppl”

mentaires qu’elle faisait (8€lBrakkklow) et a
irgsiatin moment dore pour qu’elle quitte son

emploi, ce qu'elle a fagcemite 1989. De

making chocolates for craft fairs. In late 1990, she ecetbre 1988 hovembre 1990, vk Bracklow a

found a more permanent position with a firm,
where she worked from November 1990 to Octo-
ber 1991. In October 1991, Mrs. Bracklow was
admitted to hospital, suffering from psychiatric
problems. She has not worked since.

vagude menues occupations comme la livraison
de pizza, I'entret@rager et la fabrication de
chocolats pour des foires artis@#nddefin de
1990, elle a obtenu un emploi gguier dans
une entrepriseelle” a travailt” de novembre

1990 a octobre 1991. En octobre 1991,mM
Bracklow a €t admisea’ I'hdpital parce qu’elle
souffrait de troubles mentaux. Elle n'a pas traeaill”
depuis.

In December of 1992, the Bracklows separated. En dcembre 1992,

les Bracklow se sont

They were divorced on February 28, 1995. Mr. epass. lIs ont divore’le 28 &vrier 1995. Mon-

Bracklow has remarried and his new wife is
employed. They share expenses. At the time of
trial, Mr. Bracklow was earning $3,764 per month

and his portion of the new household expenses was

$2,284 per month.

When Mr. and Mrs. Bracklow separated, Mrs.
Bracklow was ill and with no means of support.
Mr. Bracklow agreed to pay her $200 a month. He
stopped making the payments almost immediately.
Mrs. Bracklow obtained an interim order for
spousal support of $275 per month, increasing to
$400 per month on May 15, 1994. The trial judge

terminated the support as of September 1, 1996.

This was upheld on appeal. Mrs. Bracklow used a
Canada Pension disability lump sum payment

($8,300) to purchase a vehicle and some furniture,ecisibn a e confirnée en appel.

and a pay-out of her pension from earlier employ-

ment ($11,650) to pay debts and living expenses.

sieur Bracklow s’est remmaisa nouvellepouse
a un emploi. lls partagentepessesS. Au

moment dugw,obl. Bracklow gagnait 3 764 $
par mois et sa partiepdesed” du nouveau

ariageetait de 2 284 $ par mois.

Quand M. et Nre Bracklow se sontepakes,
m§/Bracklow était malade et n'avait pas de

moyens de subsistance. Monsieur Bracklow a
aeadptui verser 200 $ par mois. Il a presque
aussitése’” d’effectuer les versements. Madame
Bracklow a obtenu une ordonnance provisoire lui
accordant une pension alimentaire de 275 $ par
mois, qui passet@@ $ par mois le 15 mai
1994. Le juge despeanstance aettice que la
pension prendrait fii s$edtembre 1996. Cette
Madame
Bracklow aautilis paiement forfaitaire de pres-
tations d'inealidit” REgime de pension du

Canada (8 300 $) pour acheter whicule et des
meubles, et un remboursement final de pension
émanant d’'un emploi amtieur (11 650 $) pour
payer des dettes et des frais de subsistance. Elle vit
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She lives in subsidized housing and receives $787  dans un logement subeegttitmrche un mon-
monthly in disability benefits. tant de prestations d'invadidie 787 $ par mois.
Mr. Bracklow knew when the relationship Monsieur Bracklow savait,e$ le @but de sa '

started that Mrs. Bracklow had health problems. In relation avexBvacklow, que celle-ci avait des
the first year of the relationship she “got [to] the  peohés de saat’Pendant la premiié anee de
point where she would come home and just go to  la relation, ®tkD(/CTION] «en [est] venuea "
bed”. “[T]hat carried on for quite a while.” She rent@da maison et ‘aller simplement se cou-
had a hysterectomy in this period, which involved  cher». «[C]ela s’est poursuivi pendant un bon bout
two months’ sick leave. In 1989, she developed a  de temps.» éthggimie qu’elle a subie Cette
migraine headache that lasted for seven monthgpoque I'a foreeéa prendre deux mois de candé
She started experiencing joint pain and trouble  maladie. En 1989, elle a camaesuwiffrir
sleeping at night. In 1991, she experienced acute  d'une migraine quieaselotr' mois. Elle s’est
psychiatric problems, involving a month’s hospi-  miaeréssentir des douleurs articulaires aet °
talization. She was again in hospital from Februarneprotver de la difficué@ dormir la nuit. En 1991,
to April 1992 and July to October 1994. She con-  ellei &td hospitalisé pendant un mois en rai-
tinues to suffer from bipolar mood disorder, obses-  son de troubles mentaux aigus. Elle a de nouveau
sive compulsive disorder, and fibromyalgia. Thereeté Kospitalise de évriera avril 1992 et de juillet
was evidence that the fibromyalgia was aggravated octobre 1994. Elle souffre toujours d'un trouble
by the stress of the marriage breakup. Mrs.  affectif bipolaire, d'wewosé obsessionnelle-
Bracklow is unlikely ever to work again. compulsive et de fibromyalgie. étéaétabli en

preuve que la fiboromyalgie e aggraee par le

stress de &chec du mariage. Il est peu probable

gue Mnre Bracklow recommencea travailler un

jour.

[ll. Statutory Provisions lll. Les dispositionsdislatives

Family Relations Act, R.S.B.C. 1996, c. 128 Family Relations Act, R.S.B.C. 1996, ch. 128 8
[TRADUCTION]

Obligation to support spouse Obligation alimentaire au profit d'un époux

89 (1) A spouse is responsible and liable for the sup-89 (1) Un époux a une obligation alimentaire au profit
port and maintenance of the other spouse having de I'aptrex’ compte tenu:
regard to the following:

(a) the role of each spouse in their family; a) dlerde chaquepoux dans la famille;
(b) an express or implied agreement between the b) d'une entente expresse ou tacite entre les
spouses that one has the responsibility to epoux en vertu de laquelle I'un degoux est
support and maintain the other; tenu de fournir des alingetitaitre époux;
(c) custodial obligations respecting a child; c) des obligations de garde concernant un
enfant;
(d) the ability and capacity of, and the reasona- d) de la cepieitun ou l'autre despoux, ou
ble efforts made by, either or both spouses to des deua Tois, de subvenim ‘leurs
support themselves; besoins, et des efforts raisonnables quils

déploient en ce sens;

(e) economic circumstances. [Emphasis added.] e) des circonstaocesriques. [Je souligne.]
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(2) Except as provided in subsection (1), a spouse (2) ®sesvE du paragraphe (1), @poux ou ex-
or former spouse is required to be self sufficient epolx est tenu dife économiquement irgpen-
in relation to the other spouse or former spouse. dant de son conjoint ou ex-conjoint.

Order for support and maintenance Ordonnance alimentaire
93. .. 93...

(2) If a spous . . .will be living separate and apart (2) Dans le casuo€poux [...] vivra spag de
from the spous. . .against whom the applica- epoux [...] vi€ par la demande, le tribunal
tion is made, the court may, as it considers peut, s'il 'estime iediixér les montants de
appropriate, adjust the amounts of its orde son ordonnance [...] en fonction des besoins,
to take into account the needs, means, capacities des ressources, desscepdeitia situation
and economic circumstances of each spouse . . . economique de chaq@pdux [. . .]J, notamment:
including the following:

(a) the effect on the earning capacity of each a) l'effet des resporesmlaitisumés par cha-
spouse arising from responsibilities assumed cun gperiX pendant la cohabitation sur
by each spouse during cohabitation; leur capagispective de gagner leur vie;

(e) the capacity and reasonable prospects of a e) la aapdicit’ époux [...] de faire des
spouse ... obtaining an education or etudes ou d'acarir une formation, et les
training. perspectives raisonnables qui s’offrernti’a

cetégard.
Divorce Act, R.S.C., 1985. c. 3 (2nd Supp.) Loi sur ledivorce, L.R.C. (1985), ch. 3 &suppl.)

15.2 (1) [Spousal support order] A court of competent 15.2 (1) [Ordonnance alimentaire au profit d'un
jurisdiction may, on application by either or both epoux] Sur demande depdux ou de I'un d'eux, le tri-
spouses, make an order requiring a spouse to secure or bunetesnmgut rendre une ordonnance enjoignant
pay, or to secure and pay, such lump sum or periodia un€poux de garantir ou de verser, ou de garantir et de
sums, or such lump sum and periodic sums, as the court verser, la prestation, sous forme de capital, de pension
thinks reasonable for the support of the other spouse. ou des deux, qu’il estime raisonnable pour les aliments
de l'autre€poux.

(4) [Factors] In making an order under subsection (1) (4) [Facteurs] En rendant une ordonnance [...] au
. . ., the court shall take into consideration the condition, titre dsept”article, le tribunal tient compte des res-
means, needs and other circumstances of each spouse, sources, des besoins etod'ugecfale, de la

including situation de chaquepbux, y compris:
(a) the length of time the spouses cohabited,; a) la du€ée de la cohabitation depdux;
(b) the functions performed by each spouse during b) les fonctions qu’ils ont remplies au cours de celle-
cohabitation; and Ci;
(c) any order, agreement or arrangement relating to c) toute ordonnance, toute entente ou tout arrange-
support of either spouse. ment alimentaire au profit de I'un ou l'autre des
époux.
(6) [Objectives of spousal support order] An order (6) [Objectifs de I'ordonnance alimentaire au profit
made under subsection) (1 .that provides for the sup- d’'uepoux] L'ordonnance [...] rendue pour les ali-

port of a spouse should ments d'e@poux au titre du psent article vise:
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(a) recognize any economic advantages or disadvan- a) a prendre en compte les avantages ou les ireonv’

tages to the spouses arising from the marriage or its reéent®omiques quiatoulent, pour lespoux, du
breakdown; mariage ou de senhec;
(b) apportion between the spouses any financial con- b) a ©partir entre eux les caegiencegconomiques
sequences arising from the care of any child of the qoodlent du soin de tout enfamtcharge [. . .];
marriage . . .;
(c) relieve any economic hardship of the spouses aris- c¢) a rengdier a toute difficulé économique que
ing from the breakdown of the marriage; and echec du mariage leur cause;
(d) in so far as practicable, promote the economic d) & favoriser, dans la mesure du possible, Ejpefi-
self-sufficiency of each spouse within a reasonable dacoeomique de chacun d’eux dans efadfai-
period of time. [Emphasis added.] sonnable. [Je souligne.]

IV. Judicial History IV. Historique des predures judiciaires

A. British Columbia Supreme Court (1995), 13  A.Cour supréme de la Colombie-Britannique
R.F.L. (4th) 184 (1995), 13 R.F.L. (4th) 184

On the facts, the trial judge found that the rela- Le juge de preneire instance a conclu, selon les °
tionship was not a long one. He also found that no  faits, qu'il ne s’agissait pas d’'une longue relation.
economic hardship befell Mrs. Bracklow as a con-  Bgalément éCidé que Me Bracklow n’avait
sequence of the marriage or its breakdown. Noeproi¢ aucune difficutt’économiquea cause du
were her health problems due to the marriage, mariage ou decken ét que ses prehies de
although the falling away of affection probably  sang gsultaient pas du mariage non plus, bien
exacerbated them. Thus, in his view, she was “in  que la perte d'affection les ait probablement
no different circumstances than she would have  aggra®ar coregjuent, iletait d'avis qu’elle ne
been in had they not married” (p. 185). Mrs.  se trouvBBRHUCTION] «pas dans une situation
Bracklow was a highly capable person, who dfifite de celle dans laquelle elle awegits'ils
brought emotional and physical iliness to the rela- neta@ht pas mags» (p. 185). Madame
tionship. Although Mr. Bracklow was aware of her  Brackletait une femme @&s comptente, qui a
medical history, neither party was prepared for her  appongé maladie mentale et physique dans la
complete incapacitation. While Mrs. Bracklow had  relatioenM’si M. Bracklovetait au courant des
contributed more to monthly expenses in the first eefténts redicaux de sorpouse, aucune des
part of the cohabitation, she contributed little in its ~ deux parties ne s'attendaitqu’elle devienne
latter stages, and Mr. Bracklow had assumed the  ammpEnt invalide. Bien que ™ Bracklow
bulk of the family debts on the marriage break- ait contridavantage auxegenses mensuelles
down. pendant leurs preatés anaés de cohabitation,

elle y contribuait peu vers la fin, et M. Bracklow a
assune’ la majeure partie des dettes de la famille
lorsque le mariage achog.

On the law, the trial judge held that the marriage Le juge de preneife instance aetticé que le ser- 10
vow to support in sickness or in health carried no  ment queplesx petent le jour de leur mariage
legal significance. He tookoge v. Moge, [1992]  de subvenir mutuellemeat leurs besoins autant
3 S.C.R. 813, to require a tort-based approach to lorsqu’ils seront malades ou que lorsqu’ils seront
the question of support — compensation or sup-  bien portants n’a aucuee portle plan juri-
port is ordered only where the marriage or its  dique. Il a cerésique I'aret Moge c. Moge,
breakup caused economic disadvantage to one  [1992] 3 R.C.S. 813, exige d’aborder sous l'angle
party. That, in his opinion, had not occurred here.  de la responsabliitfuelle la question des ali-

The case differed from “traditional” cases in which  ments — l'indemnisation ou les aliments ne sont
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the wife relinquished her career and financial or@émngue lorsque le mariage ou serhéc a
security by assuming the child-rearing and domes-  eca@s’ inconehientseconomiques T'une des
tic role in the family and thus impaired her ability  parties. Il a estymé ce réfait pas le cas en I'es-
to become self-supporting. He found that there wasecepl'affaire difErait du cas «traditionnebuda
no express or implied agreement between the par- femme a eeaosa’ cargie eta la ®curig
ties that they were responsible for each other's firaacen dcidant de restes la maison pour
support. €lever les enfants, et a ainsi compromis sa capacit”
de devenireconomiquement irgpendante. Il a
conclu qu'il n'existait entre les parties aucune
entente expresse ou tacite les obligeastibvenir
mutuellement’leurs besoins.

Applying these principles to the facts, the trial Appliquant ces principes aux faits, le juge de
judge concluded that Mrs. Bracklow was not enti-  pegmiinstance a conclu que "§ Bracklow
tled to support from Mr. Bracklow. However, he  n'avait pas droit au versement d’aliments par
ordered the $400 per month payments, earlier M. Bracklow. Toutefois, il a erdpenles ver-
ordered on an interim basis, to continue for 18 sements de 400 $ par metisjenti faits confor-
months, “a decision based upon the Defendant's emerita une ordonnance provisoire amgure, se
proposal not upon the necessity of law” (p. 190). poursuivent pendant 18 TRaiBUETION] «une
décision fonde sur la proposition duetEndeur et
non sur le fait que le droit I'exige» (p. 190).

B. British Columbia Court of Appeal (1997), 30 B.Cour dappel de la Colombie-Britannique

R.F.L. (4th) 313 (1997), 30 R.F.L. (4th) 313
The Court of Appeal,per Proudfoot J.A., La Cour dappel, sous la plume du juge
affirmed that Mr. Bracklow owed his wife no obli-  Proudfoot, a confirepie M. Bracklow n’avait

gation of support. The trial judge’s reference to  aucune obligation alimentaire envezpaame.”

tort principles was seen as directed to the need for  La mention par le juge der@rirsiiance des

a “causal connection” between the economic dis-  principes de la respoedidtiititiielle aete per-

advantage and the marriage breakdown. His findeue gomme &ea la récessit”d’'un «lien de causa-

ings of fact, including the disputed division of the edit'entre I'inconehient économique et &thec

family debts, should stand. This was a “non-tradi-  du mariage. Ses conclusions de fait, y compris le

tional” marriage, in which each party paid his or  partage cantst” dettes de la famille, devaient

her own way. The trial judge’s finding that the par-etre” maintenues. Il s’agissait d’'un mariage «non

ties did not have an express or implied agreement  traditionnel» dans lequel chacune des parties

that one would be responsible for the other's sup-  payait sa part. La conclusion du juge deepremi’

port would not be disturbed. instance que les parties n'avaient pas d’entente
expresse ou tacite les obligeansubvenir mutuel-
lementa leurs besoins n'a pate modifiée.

V. Issue V. La question en litige

Is a sick or disabled spouse entitled to spousal Un époux malade ou handiap-t-il droita une
support when a marriage ends, and if so, when and  pension alimentaire lorsque le mariage prend fin,
how much? More precisely, may a spouse have an et dans I'affirmative, dans quel cas et quel devrait
obligation to support a former spouse over and et@e Te montant? Plus guigment, unepoux
above what is required to compensate the spouse  peut-il avoir une obligation alimentaire envers son
for loss incurred as a result of the marriage and its ~ ex-conjoint en plus de ce gedcesstaite pour
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breakdown (or to fulfill contractual support agree-  l'indemniser de toute perteecpas’le mariage

ments)? | would answer this question in the affirm-  etesdre¢ (ou de respecter des ententes contrac-

ative. tuelles relatives aux aliments)? Je suis d’avis de
répondrea’ cette question par I'affirmative.

VI. Analysis VI. Analyse

As did the courts below and the parties, | will Comme I'ont fait les tribunaux d'instance énf” 14

discuss the issues of entitlement to and quantum of  rieure et les parties, je vais exapaigaresat

support separately. les questions du droit aux aliments et de leur quan-
tum.

A. Entitlement to Support A. Ledroit aux aliments

The lower courts implicitly assumed that, absent Les tribunaux d'instance iefieure ont implici- *°

a contractual agreement for post-marital assistance, temestng’'que, en I'absence d'une entente
entitlement to support could only be founded on  contractuelle prescrivant une assistascde apr’
compensatory principles, i.e., reimbursement of  mariage, le droit aux aliments ne pstuwait ~
the spouse for opportunities foregone or hardships efauet” sur des principes d’'indemnisation, c’est-
accrued as a result of the marriage. | concludeg-dire le remboursement defiéux pour les occa-
however, that the law recognizes three conceptual  sions qu'iéesrati les difficut§ qu'il a€prou-
grounds for entitlement to spousal support: (1) eess’en raison du mariage. Je conclus cependant
compensatory; (2) contractual; and (3) non-com-  que le droit retdroia’fondements conceptuels
pensatory. These three bases of support flow from  au droitegianxa des aliments: (1) compensa-
the controlling statutory provisions and the rele-  toire, (2) contractuel et (3) non compensatoire. Ces
vant case law, and are more broadly animated by trois fondements da desitalimentsetioulent
differing philosophies and theories of marriage and  des dispositamisldfives applicables et de la
marital breakdown. jurisprudence pertinente, et s'inspirent plus large-
ment des ditrentes philosophies etetbries sur le
mariage et Echec du mariage.

(1) The Historical Perspective (1) Le point de vue historique

The support obligation in Canada for most of Au Canada, durant la majeure partie de son pré®
the country’s first century was governed by the  miexclsi’ d’existence, l'obligation alimentaire
common law and Quebec civil law, supplementecetait’€gie par la common law et le droit civil e’
by a patchwork of legislative provisions aimed at ecdis, auxquels se sont ajees” des mesures
alleviating its worst failings. In general terms, the egiflatives disparates visaat combler ses pires
law held that husbands were under a duty to sup- lacuneser€nal)’le droit imposait au mari le
port their wives and provide for their necessaries  devoir de subvenir aux besoins éposse
during and (in the case of separation) after mar-  avant et (en cepatatin) a@s le mariage. La
riage. The logic of support was simple. Marriage  logique des alimetatis Simple. Le mariage
gave the husband power and property and made  accordait au mari le pouvoir et les biens et rendait
the wife correspondingly dependent. This depen-  en eguesice sonepouse dpendante. Cette
dence gave rise to a support obligation on the partepeddance donnait naissamrcane obligation ali-
of the husband toward the wife. mentaire de la part du mari enverpsase.

As the twentieth century progressed, women Au cours du XX siécle, I'égalig et I'autonomie 17

came increasingly to be seen as equal and autono-  des femmes sont devenues de plus en plus recon-
mous. The old dependence model of support nues. L'ancierelenadiobligation alimentaire



432 BRACKLOW V. BRACKLOW  McLachlin J. [1999] 1 S.C.R.

seemed out of step with the emerging conception daot’la épendance semblait allari’encontre

of women as equal partners in the marriage de la nouvelle conception de la femme comme par-

endeavour. The adoption of the fedeBhorce  tenaire€gale dans I'entreprise du mariage. L'adop-

Acts of 1968 and 1986 reflects that new perspec- tion paredgslfiteur édéral de laLoi sur le

tive. The 1986 Act formally added, as a legislativedivorce de 1968 et de celle de 1986 edfl ce nou-

objective, spousal self-sufficiency, espoused by the  veau point de vue. La Loi de 1986 ajoutait officiel-

courts since 1968. In the 1970s and 1980s the leg- lement, en tant qu'olggiiatif, I'indépen-

islatures of each province passed statutes radically  decmeomique degpoux peconig€e par les

changing the provincial support and property legis-  tribunaux depuis 1968. Au cours ées a0ret

lation. The new legislation was animated by the 80, éggslatures des ddfentes provinces ont

view that the spouses were equal. Marriage was an  edigst” lois qui ont moddi‘radicalement la

economic partnership to which each party contrib-egidlation provinciale en matié de pensions ali-

uted. mentaires et de biens. Cette nouvellgislation
reposait sur l'ide que leepoux sontegaux. Le
mariage etait une associationecobnomique a’
laguelle chaque partie contribuait.

The new legislation, while changing much, did Malgré les nombreuses modifications qu’elle
not entirely supplant the traditional obligations to  apportait, la nouvedfisléition n'a pas remplac’
support. Legal equality did not translate into actual  cetephent les obligations alimentaires tradi-
or substantive equality, and in its absence, one tionnellesgali juridique ne signifiait pas
spouse might still be obliged to support the other. egdlig réelle ou matfielle, eta dfaut dégalig,
Accordingly, theDivorce Acts of 1968 and 1986  I'un de=pdux pourrait toujourstfe tenu de verser
and provincial family support and property legisla-  des alimant@utre. LalLoi sur le divorce de
tion recognized that in many circumstances one 1968, celle de 1986 egjidtibn provinciale
spouse might still be required to provide supportegiséant les pensions alimentaires et les biens
for the other upon marriage breakup. The new phi-  familiaux reconnaissaient donc que, dans bien des
losophy of spousal equality brought to the fore the  cagpeux pourrait toujourstfe tenu de verser
idea that parties’ agreements on support should des alimehtatre a I'echec du mariage. La
influence their rights and obligations during the  nouvelle philosophieedalig desepoux faisait
marriage and upon its breakup, as well as the idea  ressontie I§dé les ententes alimentaires inter-
that compensatory support should be awarded  venues entre les parties devraient influer sur leurs
where it would be just to compensate a spouse for  droits et obligations pendant le masiagm et °
his or her contributions to the marriage or for sacechec, ainsi que I'eE que des aliments compensa-
rifices made or hardships suffered as a result of the  toires devedieraccords quand il serait juste
marriage. Contractual support obligations, while  d'indemniser epoux de sa contribution au
not new, were given new emphasis by statutory = mariage ou de ses sacrifices ouediffisultant
stipulations that the courts take into account sup-  du mariage. Les obligations alimentaires contrac-
port agreements, express or implied, between the tuellesetanggdites, se voyait accorder une
parties. The propriety of compensatory support importance nouvelle par des disposiistas |
was recognized by this Court Moge, supra, as tives obligeant les tribunaaxprendre en conse’
flowing from the 1986Divorce Act. While a few  ration les ententes alimentaires, expresses ou
cases prior tdMoge had acknowledged that sup- tacites, intervenues entre les parties. Notre Cour a
port criteria extended beyond needs and capacity  reconnu, dassNagg, précité, que I'opportu-
to pay, the reasons of L'Heureux-DuBl. inMoge  nité des aliments compensatoirescallait de la
offered the first comprehensive articulation of theLoi sur le divorce de 1986. Bien que, dans
view that when a marriage ends, spouses are enti-  quelquts argrieursa Moge, les tribunaux
tled to be compensated for contributions to the  aient reconnu que &s<ritlatifs aux aliments
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marriage and for losses sustained as a consequence  allaient aledebesoins et de la capacité
of the marriage. The same reasons, however, made  payer, c'est le juge L'HeureuguDudens les
it clear that compensatory considerations were not  motifs qu'elledags dans l'aef Moge, a
the only basis for support. Judges must exercise  exponsétail pour la prenare fois le point de
their discretion in light of the objectives of spousal  vue selon lequel, quand le mariage prend fin, les
orders as set out in s. 15.2(6), and after havingpouk ont le droit @éfre indemnig$ de leur contri-
considered all the factors set out in s. 15.2(4) of  bution au mariage et de leurs gmrtstrdu
the Divorce Act. By directing that the judge mariage. Cependant,ethit” pgci€ dans les
consider factors like need and ability to pay em®s motifs que les facteurs compensatoires ne
(as explored below), the nel@ivorce Act left in  repesentaient pas la seule raison de verser des ali-
place the possibility of non-compensatory, non-  ments. Les juges doivent exercer leur pouvoir dis-
contractual support. etionnaire en fonction des objectifs des ordon-
nances au profit d'unepoux, €non&s au
par. 15.2(6), et aps avoir tenu compte de tous les
facteurs mentiores au par. 15.2(4) de lai sur le
divorce. En ordonnant au juge de tenir compte de
facteurs comme les besoins et la capagé payer
(qui sont examie$ plus loin), la nouvelleoi sur
le divorce maintenait la possibilit’d’accorder des
aliments non compensatoires et non contractuels.

(2) Modern Marriages: Marriage and Marriage (2) Les mariages modernes: le mariage et
Breakdown [Echec du mariage

In analysing the respective obligations of hus- En analysant les obligations respectives de¥
bands and wives, it is critical to distinguish epoux et depouses, il est crucial etablir une
between the roles of the spouses during marriage  distinction entreldss désepoux pendant le
and the different roles that are assumed upon mar- mariage etléssdiférents qui sont jas a
riage breakdown. #chec du mariage.

To begin, when two spouses are married, they Pour commencer, quand deugpoux sont 2°
owe each other a mutual duty of support: 1986  @sails ont une obligation alimentaire mutuelle:
Divorce Act. Marriage, as this Court has said, is aLoi sur le divorce de 1986. Le mariage, comme
joint endeavour:Moge, supra, at p. 870. The notre Cour I'a dit, est une entreprise commune:
default presumption of this socio-economic part-Moge, précité, a la p. 870. La msSomption par
nership is mutuality and interdependence. This efadf de cette association soeimehomique est la
comports with the statutes and with the reasonable  muwlitinterdEpendance. Cela est conforme
expectations of Canadian society. ThusRFamily  aux lois et aux attentes raisonnables de laeoci’
Relations Act states: “A spouse is responsible and  canadienn€alrily Relations Act précise donc:

liable for the support and maintenance of the other  epux a une obligation alimentaire au profit
spoug ... " (s. 89(1)). Parties, of course (subject de l'aepeux . . .» (par. 89(1)). Les parties peu-

to the Act), may alter this expectation, either vewitémment (souseserve de la Loi) modifier
through explicit contracting (usually before the  ces attentes, soit au moyen d'un contrat explicite
union is made with a prenuptial agreement), or  (habituellement sous forme d’enemniptipié),
through the unequivocal structuring of their daily  soit par l'organisation equivoque de leurs
affairs, to show disavowal of financial interweav- affaires quotidiennes, pour montrer leur renoncia-
ing. The starting presumption, however, is of teémettre en commun leurs finances. Il existe
mutual support. We need not elevate to contractual  toutefoiseartdune mSomption d’obligation
status the marital vows of support “in sickness and  alimentaire mutuelle. Il n'est gmEssaife
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health, till death do us part” to conclude that, eleifer au rang de contrat le serment que les

absent indications to the contrary, marriages arepouX petent le jour de leur mariage — de subve-

generally premised on obligations and expectations  nir mutuellembntrs besoins autant lorsqu’ils

of mutual and co-equal support. seront malades ou que lorsqu'ils seront bien por-
tants, jusqua’ ce que la mort lesepare — pour
conclure quea ‘dfaut d'indications contraires, les
mariages sontegeralement fone$ sur des obliga-
tions alimentaires mutuelles egales, et sur des
attentes en ce sens.

When a marriage breaks down, however, the sit- Cependant, quand un mariagehdue, la situa-

uation changes. The presumption of mutual sup- tion change.esarpption d’'obligation alimen-

port that existed during the marriage no longer taire mutuelle qui existait durant le mariage ne

applies. Such a presumption would be incompati-  s’applique plus. Une tedonmotion serait

ble with the diverse post-marital scenarios that incompatible avec les dieeegies qui, dans la

may arise in modern society and the liberty many ed®cihoderne, peuvent seepenter ams le

claim to start their lives anew after marriage break-  mariage et avec la lipertbien des gensdla-

down. This is reflected in thbivorce Act and the  ment de refaire leur vie api’échec du mariage.

provincial support statutes, which require the court  Cela seteedbins ld.oi sur le divorce et les lois

to determine issues of support by reference to a  provinciales eerrendtobligation alimentaire,

variety of objectives and factors. qui exigent que la cour tranche les questions rela-
tives aux aliments en fonction de toute une gamme
de facteurs et d’objectifs.

The reason that a general presumption of post- Une pesomption ghérale d’obligation alimen-
marital support would be inappropriate is the pres-  tairesaler mariage serait inapprageien raison
ence in the latter half of our century of two “com-  de I'existence, pendant laedembité de notre
peting” theories of marriage and post-marital obli- ect, de deux #0ries «oppaEs» de I'obligation
gation; Carol J. Rogerson, “Spousal Support After  pendant es dprimariage: Carol J. Rogerson,
Moge” (1996-97), 14 C.F.L.Q. 281; Carol J. «Spousal Support Aftéoge» (1996-97), 14
Rogerson, “Judicial Interpretation of the SpousalC.F.L.Q. 281; Carol J. Rogerson, «Judicial Inter-
and Child Support Provisions of tii@vorce Act,  pretation of the Spousal and Child Support Provi-
1985 (Part 1)” (1991), 7C.F.L.Q. 155. sions of th®ivorce Act, 1985 (Part 1)» (1991), 7

C.F.L.Q. 155.

The first theory of marriage and post-marital La premére tk€orie de I'obligation pendant et
obligation is the “basic social obligation” model, aprle mariage est le melé’ de TRADUCTION]
in which primary responsibility falls on the former  «l'obligation sociale fondamentale», en vertu
spouse to provide for his or her ex-partner, rather  duquel@’Bsx-€poux, et non pas au gouverne-
than on the government. This model is founded on  ment, qu’il incombe principalement de subvenir
the historical notion that marriage is a potentially  aux besoins de son ex-conjoint. €le nepbse
permanent obligation (although it revises the  sur la notion historique selon laquelle le mariage
archaic concept of the wife's loss of identity with  constitue une obligation potentiellement perma-
the voluntary secession of autonomy of two, co- nentemens’il modifie le concept arclupie de
equal actors as the basis for the ongoing duty). The la perte dé&detitépouse par le renoncement
payment corollary of this theory has been referred  volontaire de deux aefgausa l'autonomie
to as the “income replacement model”, because the =~ comme fondement de I'obligation permanente). Le
primary purpose of alimony payments, under the  paiementeguilte’ de cette dorie aete dEcrit
basic social obligation model, is to replace lost commeTiOUCTION] «modEle de remplace-
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income that the spouse used to enjoy as a partner  ment du revenu», parce que I'objet premier du ver-

to the marriage union. The advocates of this theory =~ sement d’aliments, selonele awdobligation

vary in degree of fidelity. For example, some  sociale fondamentale, est de remplacer le revenu

espouse permanent and indefinite support under  perdu gpeuk” avait I'habitude de toucher

this model. Others argue that the goal should be = comme partenaire de l'union maritale. Les parti-

not just to meet the dependent spouse’s post-mari-  sans de egfte th'y aderent pas tous de la

tal needs, but to elevate him or her as closely asemenfaon. Par exemple, certainseponisent

possible to the standard of living enjoyed during  une pension alimentaire permanengéirdeied”

the marriage. Yet others, like Rogerson, contend  vertu de celen@autres soutiennent que I'ob-

that the social obligation entittement to spousal jectif dewet@ hon seulement de subvenir aux

support need not translate into a permanent obliga-  besoinsepleuX” &pendant ags le mariage,

tion. mais de faire en sorte qu’il ait un niveau de vie
aussi semblable que possiBlec€lui dont il jouis-
sait pendant le mariage. Cependant, d'autres,
comme Rogerson, efndent que le droit de
I"epouxa une pension alimentaire, fandur une
obligation sociale, n’a pas besoin de se traduire par
une obligation permanente.

At the other end of the spectrum lies what may A l'autre extémité du spectre, il y a ce qu'on 24

be termed the “independent” model of marriage.  peut appeler lelendd mariage «irgpendant».
This model sees each party to a marriage as an  &ape moedle, chaque partie au mariage est
autonomous actor who retains his or her economic  un acteur autonome qui conserveepen- ind”
independence throughout marriage. The parties, daumomique pendant toute la dar’du
while they “formally” commit to each other for life  mariage. Bien qu’elles s’engagent «officiellement»
at the time of their vows, regard themselves as free  I'une envers l'autre pour la vie au moment de pr”
agents in an enterprise that can terminate on the ter serment, les parties sFerinsitime des
unilateral action of either party. The theory of agents libres dans une entreprise qui peut prendre
spousal support that complements this model is the  fin par I'action arailatde l'une d'elles. La
“clean-break” theory, in which a former spouse, edfié de I'obligation alimentaire despdux qui
having compensated in a restitutionary sense any  etenpE moele est celle de la «rupture nette»,
economic costs of the marriage on the other en vertu de laquelle apoex; apes avoir pro-
spouse, moves on with his or her life, possibly to edd@ I'indemnisation, au sens de restitution, des
enter into more such relationships. Again, the pro- ut€étonomiques du mariage imgssi I'autre
ponents vary in their degree of allegiance. Some&pouXk, poursuit son chemin, peaite€ pour s’enga-
prefer to characterize the clean-break model as ger dans d'autres relationsmdu gefire. &°
encompassing “transitional support”, in addition to  encore, les partisans de eetie thiy adlerent
straight restitution, due to the general dislocation  pas tous derferf&€on. Certains mféerent con-
costs of unwinding the partnership. aidf que le moele de la rupture nette englobe le
«versement transitoire d’'aliments», en plus de la
simple restitution, en raison desut® du boulever-
sement ghéral engendr’par le émanelement de
I'association.

The independent, clean-break model of marriage Le modsle du mariage irgendant et de la rup- 2°
provides the theoretical basis for compensatory ture nette constitue le fondeemgijuth'de la
spousal support. The basic social obligation model  pension alimentaire compensatoire.elee daod”
equally undergirds what may be called “non-  I'obligation sociale fondamentale sousgtled
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compensatory” support. Both models of marriage  ment ce quigteuglalifé de pension alimen-

and their corresponding theories of spousal sup- taire «non compensatoire». Les deles med

port permit individual variation by contract, and mariage et leursorie$S correspondantes en

hence provide a third basis for a legal entittement ematide pension alimentaire permettent aux

to support. epoux d'apporter des changements par contrat et
procurent donc un troisime fondement au drodt -
des aliments.

These two theories (and | recognize that | paint Ces deux thories (et je reconnais que je n'en
with broad strokes, creating these two anchors for  trace que les grandes ligreeg, @S deux
sake of simplicity) represent markedly divergent  options par souci de sigpliepEsentent des
philosophies, values, and legal principles. philosophies, des valeurs et des principes juri-
diques nettement divergents.

The mutual obligation model of marriage Le modtle de mariage ford'sur I'obligation
stresses the interdependence that marriage creates.  mutuelle fait ressortirejanidedice que le
The clean-break model stresses the independence  maregelLer'modle de la rupture nette fait
of each party to the union. The problem with  ressortir &pelidance de chaque part
applying either model exclusively and stringently  I'union. Le peai® que pose I'application exclu-
is that marriages may fit neither model (or both  sive et stricte de I'un ou l'autre de celesnest
models). Many modern marriages are a complex  qu'il se peut que des mariages ne correapondent °
mix of interdependence and independence, and the  ni l'un ni l'autre de ceux-ci. De nombreux
myriad of legislative provisions and objectives dis- mariages modernes sont un amalgame complexe
cussed below speak varyingly to both models. As  d'imjgeddance et d'irghendance, et la multi-
Payne on Divorce (4th ed. 1996), at pp. 269-70 tude de dispositioagislatives et d'objectifs
puts it, “the economic variables of marriage break-  amealysius loin traite de fan différente des
down and divorce do not lend themselves to the  deuxelasdComme on peut le lire dalRayne
application of any single objective”. on Divorce (4¢ €d. 1996), aux pp. 269 et 270:
[TRADUCTION] «les variablessConomiques d&ésa
I"echec du mariage et au divorce ne ssaent pas
a l'application d’'un seul objectif».

The independent, clean-break model of marriage Le modcEle du mariage irepfendant et de la rup-
and marriage breakdown reflects a number of ture nette enexdsed’du mariage reté un cer-
important policies. First, it is based on the widely  tain nombre de politigee&radés importantes.
accepted modern value of the equality and inde-  Fmemiént, il est forml'sur la valeur moderne
pendence of both spouses. Second, it encourages largement reconnegalié &t de l'indpen-
rehabilitation and self-maximization of dependent dance des elgoxx. Deuxémement, il favorise
spouses. Third, through its acceptance of a clean ealdaptation despoux @&pendants et leur maxi-
break terminating support obligations, it recog- malisation personnelle. émasient, du fait
nizes the social reality of shorter marriages and  qu'il reabrong la rupture nette met fin aux
successive relationships. obligations alimentaires, cectacaiimet laaa-

lite sociale des mariages plus courts et des rela-
tions successives.

These values and policies support the compensa- Ces valeurs et politiquesecgrales etayent la
tory theory of support (and, to some extent, the eotle du fondement compensatoire du dacites
contractual theory as well). The basic premise of aliments (et, dans une certaine mesure, aussi la
contractual and compensatory support is that the eorte” du fondement contractuel). Les aliments



[1999] 1 R.C.S. BRACKLOW C. BRACKLOW  Le juge McLachlin 437

parties are equal. As such, when the relationship  contractuels et compensatoires onémizse pr’
ends, the parties are entitled to what they would  fondamentgjeli des parties. Par catgient,

receive in the commercial world — what the indi-  quand la relation prend fin, les parties org droit °
viduals contracted for and what they have lost due  ce qu’elles recevraient dans le monde commercial
to the marriage, and its breakdown. Insofar as mar-  — ce que les individus se soe$ @agagntrat

riage may have created dependencies, it is the dugyfaire et ce qu'ils ont perdaucause du mariage et
of dependent spouses to strive to free themselves  decbme. Dans la mesurel ¢€ mariage peut
from their dependencies and to assume full self- ave& des dpendances, il incombe aepdux
sufficiency, thereby mitigating the need for contin- epdhdants de cherchars’en @faire et de parve-

ued compensation. nie Tindépendanceeconomique compte, et
ainsi de limiter le besoin d’indemnisation perma-
nente.

The mutual obligation theory of marriage and Par contre, d’'ags la tleorie de I'obligation 3°

divorce, by contrast, posits marriage as a union  mutuelle eemna€ mariage et de divorce, le
that creates interdependencies that cannot be easily = mariage est une unioee qdéscrinterefen-
unravelled. These interdependencies in turn create  dances dont il est difficileedairge Ges inter-
expectations and obligations that the law recog- epetidances eenta leur tour des attentes et des
nizes and enforces. While historically rooted in a  obligations que le droit ret@timaeta exécu-
concept of marriage that saw one spouse as power-  tion. Bien qu’elle tire son origine du concept du
ful and the other as dependent, in its modern ver-  mariage, selon lequel l'epodestait puissant
sion the mutual obligation theory of marriage et l'autepatidant, la #0rie du mariage fored’
acknowledges the theoretical and legal indepen-  sur I'obligation mutuelle récbind&pendance
dence of each spouse, but equally the interdepen-eorithie et juridique des de@pdux, maiegale-
dence of two co-equals. It postulates each of the  ment I'epertiance de deux personegslés.
parties to the marriage agreeing, as independent Ceatteidhpose comme principe que chaque
individuals, to marriage and all that it entails —  partie au mariage souscrit, en tant que personne
including the potential obligation of mutual sup- ép&hdante, au mariage et tout ce qu'il
port. The resultant loss of individual autonomy  emka’y compris la possibiéitd’une obligation
does not violate the premise of equality, because  alimentaire mutuelle. La perte d’autonomie indivi-
the autonomy is voluntarily ceded. At the same  duelle qui esulté ne viole pas la gmiisse
time, the mutual obligation model recognizes that egdli€, car le renoncemerd Fautonomie est
actual independence may be a different thing from  volontaire. &nemiémps, le made de I'obliga-
theoretical independence, and that a mutual obliga-  tion mutuelle recoueal'indépendanceeglle
tion of support may arise and continue absent con-  peutregliff’de lindpendance #orique, et
tractual or compensatory indicators. gqu’une obligation alimentaire mutuelle péet na”

et continuer d’exister en I'absence de facteurs con-

tractuels ou compensatoires.

The mutual obligation view of marriage also La conception du mariage foeelsur I'obliga- 3!

serves certain policy ends and social values. First,  tion mutuelle sagddéimient certains objec-

it recognizes the reality that when people cohabit tifs de politiqerérgle eta’ certaines valeurs

over a period of time in a family relationship, their ~ sociales. Rrmmient, elle reconnajue, lorsque

affairs may become intermingled and impossible  des gens cohabitent pendant un certain temps dans
to disentangle neatly. When this happens, it is not  une relation familiale, leurs affaires peuvent deve-
unfair to ask the partners to continue to support nir emfésn” et impossiblea ‘Eméler de

each other (although perhaps not indefinitely). rmaanidrdoneé. Quand cela se produit, il n'est
Second, it recognizes the artificiality of assuming  pas injuste de demander aux partenaires de conti-
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that all separating couples can move cleanly from
the mutual support status of marriage to the abso-
lute independence status of single life, indicating
the potential necessity to continue support, even
after the marital “break”. Finally, it places the pri-
mary burden of support for a needy partner who
cannot attain post-marital self-sufficiency on the
partners to the relationship, rather than on the state,
recognizing the potential injustice of foisting a
helpless former partner onto the public assistance
rolls.

naiesubvenir mutuellemena leurs besoins
(quoiqueetreupds indfiniment). Deuxtime-

ment, elle redayquid’est irraliste de supposer
gue tous les couples gpamspourront faci-

lement passer de I'obligation alimentaire mutuelle

du margadimdépendance absolue delibat,

wlfa récessit’éventuelle de poursuivre le verse-

ment d’alimesnse napeS la «rupture» du

mariage. Enfin, elle impose aux partenaires de la

relatiorot mutd I'Etat, I'obligation principale

de verser des aliments au partenaire dans le besoin

qui est incapable de parveni&r I'indépendance
économique ags le mariage, reconnaissant qu'il
pourraitétre injuste d’obliger un ex-partenaire sans
ressources joindre les rangs des assgEociaux.

Both the mutual obligation model and the inde-
pendent, clean-break model represent important
realities and address significant policy concerns
and social values. The federal and provincial legis-
latures, through their respective statutes, have
acknowledged both models. Neither theory alone
is capable of achieving a just law of spousal sup-

Le moctle de I'obligation mutuelle et le meld

deepiaddance et de la rupture nette espn-

tent eldf#ds importantes et abordent des ques-
tions de politigogralé et des valeurs sociales
importantes. Le Parlementegfiskasutes ont,

par leurs lois respectives, reconnu les deux
ated Ni 'une ni l'autre des #dotries ne permet

port. The importance of the policy objectivesa elle seule de parvena une loi €quitable en

served by both models is beyond dispute. It is criti-

enatide pension alimentaire au profit d'un

cal to recognize and encourage the self-sufficiencgpouXk. L'importance des objectifs de politique
and independence of each spouse. It is equallyerérgle servis par les deux nades est incontes-

vital to recognize that divorced people may move
on to other relationships and acquire new obliga-
tions which they may not be able to meet if they
are obliged to maintain full financial burdens from
previous relationships. On the other hand, it is also
important to recognize that sometimes the goals of
actual independence are impeded by patterns of
marital dependence, that too often self-sufficiency
at the time of marriage termination is an impossi-
ble aspiration, and that marriage is an economic
partnership that is built upon a premise (albeit
rebuttable) of mutual support. The real question in
such cases is whether the state should automati-
cally bear the costs of these realities, or whether
the family, including former spouses, should be
asked to contribute to the need, means permitting.
Some suggest it would be better if the state auto-
matically picked up the costs of such cases: Roger-
son, “Judicial Interpretation of the Spousal and
Child Support Provisions of tHaivorce Act, 1985
(Part )", supra, at p. 234, n. 172. However, as will

table. Il est primordial de récergial’encoura-
ger lI'autonomie e¢perdiance des deepdux.
Il eghlément essentiel de recomreaque les

personnes diesrpeuvent passeid’autres rela-

tions et assumer de nouvelles obligations qu’elles
ne pourrontefreupas remplir si elles sont
tenues de conserver au complet leurs fardeaux
financiesoulant de relations améures. Par
ailleurs, ikegatement important de recomna”

gue les objectifepindanceeglle sont parfois
eesapar des formes deemEndance maritale,

que trop souvergdémdianceconomiqueala

fin du mariage est une utopie et que le mariage est
une asso@aboomique qui repose sur laepr”
misse (bien efuéable) de I'obligation alimen-

taire mutuelle. La vraie question dans de tels cas
est de savoietal Hevrait automatiquement
assumerussdeoesealités, ou si on devrait
demaadarfamille, y compris les esgpoux, de

subvenir aux besoins selon les ressources dispo-
nibles. Certains laissent entendre qu’il sef&@it pr’
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be seen, Parliament and the legislatures have rableffa¢ #issume automatiquement legtso”
decreed otherwise by requiring courts to consider  dans ces situations: Rogerson, «Judicial Interpreta-
not only compensatory factors, but the “needs” and  tion of the Spousal and Child Support Provisions
“means” of the parties. It is not a question of either  of Bigorce Act, 1985 (Part 1)»,loc. cit., a la

one model or the other. It is rather a matter of p. 234, n. 172. Toutefois, comme nous le verrons,

applying the relevant factors and striking the bal- le Parlement eidestafures en ontedidé autre-
ance that best achieves justice in the particular case ment en exigeant que les tribunaux tiennent
before the court. compte non seulement des facteurs compensa-

toires, maisegalement des «besoins» et des «res-
sources» des parties. Il ne s’agit pas de choisir un
modele ou l'autre. Il s’agit plutf d'appliquer les
facteurs pertinents et etablir I'équilibre qui sert

le mieux la justice dans I'affaire particeite dont

le tribunal est saisi.

With these theories and policy concerns of mar- Gardanta’ I'esprit ces thories et questions de 33

riage and marriage breakdown in mind, | turn to  politigeeécgdle concernant le mariage etdhec

the pertinent statutes. They reveal the joint opera- du mariage, je passe maiatéeaamen des

tion, in different provisions, of both legal para- lois pertinentes. Edlewignent de I'application

digms, and hence the compensatory, non-compen-  conjointe, dagrerd#t dispositions, des deux

satory, and contractual foundations for an  paradigmes juridiques, et, eaquensé, des

entitlement to post-marital spousal support. fondements compensatoires, non compensatoires
et contractuels d’'un droit depbuxa une pension
alimentaire a@s le mariage.

(3) The Statutes (3) Les lois

The Divorce Act and the provincial support stat-  La Loi sur le divorce et les lois provinciales en 34

utes are intended to deal with the economic conse- ereati'obligation alimentaire visent les cens”
guences of the marriage breakdown for both par- quesmasomiques dedchec du mariage pour
ties. See, e.gfamily Law Act, R.S.0. 1990, c. les deux parties. Voir, par exemple, danpbule
F.3, preamble, which characterizes its purpose as  deilaur le droit de la famille, L.R.O. 1990,
“to provide in law for the orderly and equitable ch. F.3, qui indique que l'objectif de la Loi est de
settlement of the affairs of the spouses upon the ewir] le reglement ordorm’et €quitable des
breakdown of the partnership”. The statutes affaires des conjoints en ecsed de cette
require a fair and equitable distribution of  €b. Les lois exigent un partage justeeti-
resources to alleviate these consequences, regard- table des ressources efined’ads comes’
less of gender. See C. Martin, “Unequal Shadows:  quences, sans distinction de sexe. Voir C. Martin,
Negotiation Theory and Spousal Support Under «Unequal Shadows: Negotiation Theory and
Canadian Divorce Law” (1998), 56.T. Fac. L.  Spousal Support Under Canadian Divorce Law»
Rev. 135, at p. 139 (identifying increased equity in  (1998)|U5B. Fac. L. Rev. 135,a la p. 139 (qui
distribution as a “primary objective” of the new eatit le partage plusequitable comme un
Divorce Act). As this Court pointed out iMoge,  [TRADUCTION] «objectif premier» de la nouvelle
supra, per L'Heureux-Dulg J., theDivorce Act is  Loi sur le divorce). Comme notre Cour I'a sou-
premised on the doctrine of the equitable sharing eligpar linterngdiaire du juge L'Heureux-
of the economic consequences of the marriage and e,DdérisMoge, précité, la Loi sur le divorce

repose sur le principe du partagmguitable des con-



35

36

440 BRACKLOW V. BRACKLOW  McLachlin J. [1999] 1 S.C.R.

its breakdown. It is not confined to one type of eqgénceseconomiques du mariage et de son
marriage or one type of support. echec. Elle ne se limite ai un type de mariage ni
a un type d'obligation alimentaire.

Moge, supra, sets out the method to be followed L’arret Moge, précité, établit la nethodea’ sui-
in determining a support dispute. The starting vre pegter un litige en magre d’obligation
point is the objectives which thHgivorce Act stipu-  alimentaire. Ce sont les objectifs de I'ordonnance
lates the support order should serve: (1) recogni-  alimentafmisdpar laLoi sur le divorce, qui
tion of economic advantage or disadvantage aris-  servent de poiepdd:d1) la prise en compte
ing from the marriage or its breakdown; (2) des avantages ou des émd@migeconomiques
apportionment of the financial burden of child  qeicdulent du mariage ou de seohéc, (2) la
care; (3) relief of economic hardship arising from epaftition du fardeaweconomique ecoulant du
the breakdown of the marriage, and (4) promotion  soin de tout enfdrarge, (3) I'aplanissement de
of the economic self-sufficiency of the spouses: toute difecditdnomique cae® par Echec du
s. 15.2(6). No single objective is paramount; all mariage, et (4) la promotion depgndance
must be borne in mind. The objectives reflect theecoriomique despoux: par. 15.2(6). Aucun objec-
diverse dynamics of the many unique marital rela-  tif en particulier n’edbprinant; il faut tous les
tionships. avoira I'esprit. Ces objectifs raftent la dyna-
mique varée des nombreuses formes singnas
de relation maritale.

Against the background of these objectives the Compte tenu de ces objectifs, la cour doit pren-
court must consider the factors set out in s. 15.2(4) dre en eom$ioh les facteursenon&s au
of the Divorce Act. Generally, the court must look  par. 15.2(4) de.d¢a sur le divorce. En ggréral,
at the “condition, means, needs and other circum-  elle doit tenir compte des «ressources, des besoins
stances of each spouse”. This balancing includes, et, d'eona fg@rérale, de la situation de chaque
but is not limited to, the length of cohabitation, theepolx». Cetteevaluation porte notamment sur la
functions each spouse performed, and any order, eedde la cohabitation depdux, les fonctions
agreement or arrangement relating to support. qulils ont remplies au cours de celle-ci et toute
Depending on the circumstances, some factors  ordonnance, toute entente ou tout arrangement ali-
may loom larger than others. In cases where the = mentaire. Selon les circonstances, certains facteurs
extent of the economic loss can be determined, peuvent I'emporter sur d'autres. Dans dels cas 0°
compensatory factors may be paramount. On the  est possibégedmiier I'importance de la perte
other hand, “in cases where it is not possible t@conomique, les facteurs compensatoires peuvent
determine the extent of the economic loss of a disetre e qui compte le plus. Par ailleumRADUC-
advantaged spoas . .the court will consider need TION] «dans les causeaidl n'est pas possible de
and standard of living as the primary criteria  mesurer I'ampleur de la pedeomique de
together with the ability to pay of the other party”: edbux d'savantag’[...] la cour consiere les
Ross v. Ross (1995), 168 N.B.R. (2d) 147 (C.A.), besoins et le niveau de vie comnezesripre-
at p. 156,per Bastarache J.A. (as he then was).  miers, avec la capkcipayer de I'autre partiex:
There is no hard and fast rule. The judge must looRoss c. Ross (1995), 168 R.N.-B. @ 147 (C.A.).a
at all the factors in the light of the stipulated objec- la p. 156, le juge Bastarache (maintenant juge de
tives of support, and exercise his or her discretion notre Cour). Il n'y a pagldeabsolue. Le juge
in a manner that equitably alleviates the adverse  doit tenir compte de tous les fadtelinmiEre
consequences of the marriage breakdown. des objectifs mergtiaten T'obligation alimen-
taire et exercer son pouvoir distionnaire de
mangerea atEnuerequitablement les coegliences
néfastes de €Chec du mariage.
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The Divorce Act and Family Relations Act, La Loi sur ledivorce et laFamily Relations Act, 37

through their various provisions, accommodate par leursrdiites dispositions, tiennent compte

both models of marriage and marriage breakdown  des deuglesoslismentiorms du mariage et de

outlined above. While the law has evolved to echec du mariage. Bien que le droiteaiblué de

accept compensation as an important basis of sup-confa, admettre l'indemnisation comme motif

port and to encourage the self-sufficiency of each  important de verser des alinaefagoetser I'in-

spouse when the marriage ends, where compensaependanceeconomique des dewspbduxa la fin

tion is not indicated and self-sufficiency is not pos-  du mariage, quand l'indemnisation n’est pas indi-

sible, a support obligation may nonetheless arise eeatque I'indpendanceconomique est impos-

from the marriage relationship itself. Turning to  sible, une obligation alimentaire paunmoins

the specific provisions, the factors judges must ecadiler de la relation maritale elleeme. En ce

consider in resolving support issues reveal the  qui concerne les dispositions pegticléis fac-

three different conceptual bases for spousal sup- teurs que les juges doiverdreppsidi egler

port obligations — contractual, compensatory, and  les questions litigieuses egremdiiliments

non-compensatory. The judge must consider them etesft” les trois difffents fondements concep-

all, and any or all of them may figure in the ulti- tuels des obligations alimentaires — contractuel,

mate order, as may be appropriate in the circum-  compensatoire et non compensatoire. Le juge doit

stances of the case. tenir compte de tous ces facteurs, qui peuvent, en
totalitt ou en partie, figurer dans I'ordonnance
finale, selon les circonstances de ['affaire.

The contractual or consensual basis for support Le fondement contractuel ou consensuel des alft®
finds its source in s. 89(1)(b) of tik@amily Rela-  ments a son origine dans l'al. 89(1)b) dé-&mily
tions Act, which counsels courts to “hav[e] regard Relations Act, qui recommande aux tribunaux de
to .. .(b) an express or implied agreement between  tenir compte «b) d’une entente expresse ou tacite
the spouses that one has the responsibility to sup-  en&pdex en vertu de laquelle I'un degoux
port and maintain the other”, and s. 15.2(4) of the  est tenu de fournir des abnfiantse€poux», et
Divorce Act (“In making an order under subsection  dans le par. 15.2(4) Hei laur le divorce («En
(1) ..., the court shall take into considera- rendant une ordonnance [...] au titreséatpr’
tion... () any order, agreement or arrangement  article, le tribunal tient compte de)[.tolte
relating to support of either spouse”). Consensual  ordonnance, toute entente ou tout arrangement ali-
considerations may either create or negate an obli-  mentaire au profit de I'un ou l'autgBodes).
gation to support, under appropriate circumstances. Des eoasinis consensuelles peuvent soit
créer soit annuler une obligation alimentaire, dans
des circonstances appreges.

The compensatory basis for support finds its Le fondement compensatoire des aliments a s
source in a number of factors mentioned in the  source dans un certain nombre de facteurs men-
statutes. In the British Columblamily Relations  tionnés dans les lois. Dans Family Relations Act
Act, these include s. 89(1)(a) and (d). “[T]he role  de la Colombie-Britannique, ces facteurs figurent
of each spouse in their family” embraces the con-  notamment aux al. 89(1)a) et d). okfLeler”
tributions made by the spouses to the family for  chapeux dans la famille» eténda’ la contri-
which compensation may be appropriate on the  butionedesixa la famille, pour laquelle I'in-
collapse of the marriage. Similarly, “the ability and  demnisation pdreg indiqee a la rupture du
capacity @... either or both spouses to support  mariage. Rena) «la capa@tde I'un ou I'autre
themselves” permits a court to examine whether efasux, ou des deua [a fois, de subvenia -
spouses have foregone opportunities to develop the  leurs besoins» @armétbunal d’examiner si
ability to support themselves because of the mar- epesix ont renorecd des occasions devElop-



442 BRACKLOW V. BRACKLOW  McLachlin J. [1999] 1 S.C.R.

riage, or have been rendered less able to support  per leur eaplcisubvenira leurs propres
themselves by adverse effects of the marriage or  beaoiesise du mariage, ou s'’ils sont devenus
the marriage breakdown. “[Clustodial obligations  moins aptlesfaire en raison d'effetefdstes du
respecting a child” Kamily Relations Act, mariage ou de somchec. Les «obligations de

s. 89(1)(c)) may relate to compensation. While  garde concernant un enfamily( Relations
spousal support is distinct from child support, theAct, al. 89(1)c)) peuvent se rapportef’indemni-

need to care for children has an impact on factors  sation. Bien que I'obligation alimentaire au profit
relevant to spousal support. Under Bigorce Act,  d’un époux soit distincte de celle qui existe au pro-
compensation arguments can be grounded in the fit d'un enfantckssé de prendre soin des
need to consider the “condition” of the spouse; the  enfants influe sur les facteurs pertinentsren mati
“means, needs and other circumstances” of the  d'obligation alimentaire au profpdiux. Sous
spouse, which may encompass lack of ability to etgme de ld.oi sur ledivorce, les arguments de

support oneself due to foregoing career opportuni-  I'indemnisation peuvent reposeresigsksithde
ties during the marriage; and “the functions per-  tenir compte de la «situatiompdex, des «res-
formed by each spouse during cohabitation”,  sources, des besoins et, damesfgrale, de la

which may support the same argument. In sum,  situation»edeuX, qui peut comprendre l'inca-

these compensatory statutory provisions can be edeitSubvenia ses besoins cause des possi-

seen to embrace the independent, clean-break edhili€” carare auxquelles il a renomgiendant

model of marriage and marriage breakdown. le mariage, et des «fonctions [epouled ont
remplies au cours de [la cohabitation]», qui peu-
vent étayer le lefe argument. Somme toute, ces
dispositions ¢gislatives touchant I'indemnisation
peuventeire considfées comme s’appliquant au
moceEle du mariage irefendant et de la rupture
nette en cas dchec du mariage.

While the statutes contemplate an obligation of Bien que les lois mvoient une obligation ali-
support based on the grounds of contract and com-  mentaireefaut’le contrat et I'indemnisation,
pensation, they do not confine the obligation to  elles ne restreignent pas I'obligatesmotifs.
these grounds. The “ability and capacity of, and La «capatl'un ou l'autre despoux, ou des
the reasonable efforts made by, either or both  delafois, de subvena leurs besoins, et [lles
spouses to support themselveBarfily Relations  efforts raisonnables qu'ilsegloient en ce sens»
Act, s. 89(1)(d)), suggests a concern with need thafFamily Relations Act, al. 89(1)d)), indiquent une
transcends compensation or contract. Even if a eogupation des besoins qui transcende I'indem-
spouse has foregone no career opportunities or has  nisation ou le coetra. dilinepoux n’'a pas
not otherwise been handicapped by the marriage, ren@rdes possibilit$s de cardfe ou n'a pas
the court is required to consider that spouse’'s  autresiemESavantagpar le mariage, le tribu-
actual ability to fend for himself or herself and the  nal doit tenir compte de la eapeai€ de cet
effort that has been made to do so, includingepolix de seabrouiller seul et des efforts qu'il a
efforts after the marriage breakdown. Similarly, eptbyes en ce sens, y compris ceugpkbyes
“economic circumstances” (s. 89(1)(e)) invites espléchec du mariage. Deemie, les «circons-
broad consideration of all factors relating to the taremmomiques» (al. 89(1)e)) incitemtpren-
parties’ financial positions, not just those related to  dre en cenagidh, de maere ¢grérale, tous les
compensation. The same may be said for the facteurs concernant la situatioeriéndesipar-
broad injunction of théivorce Act that the court  ties, et non seulement ceasdiTindemnisation.
consider the “condition, means, needs and other  On peut en dire autahbteutale divorce qui
circumstances of each spouse”. To be sure, these  ordonne aux tribunaux de tenir compte «des res-
factors may support arguments based on compen-  sources, des besoins etcofugadaale, de la
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sation for what happened during the marriage and  situation de chpgue».Evidemment, ces fac-
its breakdown. But they invite an inquiry that goes  teurs pelwetagef des arguments fawsur I'in-
beyond compensation to the actual situation of the  demnisation relatvgui s’est pasgendant le
parties at the time of the application. Thus, the  mariaga sonechec. Toutefois, ils inciterd °
basic social obligation model may equally be seen  aller plus loin que la question de I'indemnisation
to occupy the statutory provisions. pour examiner la situatemiler’des parties au

moment de la demande. Par camsént, le moele

de l'obligation sociale fondamentale peegale-

ment tre considfé comme vig par les disposi-

tions Egislatives.

Section 15.2(6) of th®ivorce Act, which sets Le paragraphe 15.2(6) de lai sur le divorce, 4!

out the objectives of support orders, also speaks to emoince les objectifs de I'ordonnance alimen-
these non-compensatory factors. The first two taire, tegitdement de ces facteurs non compen-
objectives — to recognize the economic conse-  satoires. Les deux premiers objectifs — recon-
guences of the marriage or its breakdown and to itren#&s consuenceséonomiques du mariage
apportion between the spouses financial conse- ou dectmt etepartir entre legpoux les con-
guences of child care over and above child supporequencegc¢onomiques du soin d’'un enfant, en sus
payments — are primarily related to compensa-  de toute obligation alimentaire au profit de I'enfant
tion. But the third and fourth objectives are diffi- — sont essentiellemast di’I'indemnisation.
cult to confine to that goal. “[EJconomic hard-  Toutefois, il est difficile de limiter les &wisiet
ship .. .arising from the breakdown of the quatrié objectifsa’ce but. La «difficut’écono-
marriage” is capable of encompassing not only  mique ceehdé¢ du mariage [...] cause» peut
health or career disadvantages arising from the englober non seulement leseni@uay en
marriage breakdown properly the subject of com-  enatde saetou de carere qui sont caes par
pensation (perhaps more directly covered in ecliéc du mariage et qui foatjuste titre I'objet
s. 15.2(6)4): see Payne on Divorce, supra, at  d'une indemnisation (que lal. 15.24p) traite
pp. 251-53), but the mere fact that a person who  gatplus directement: volrayne on Divorce,
formerly enjoyed intra-spousal entitlement to sup-op. cit., aux pp. 251 253), mais encore le simple
port now finds herself or himself without it. Look-  fait qu’'une personne aréficiait auparavant
ing only at compensation, one merely asks what  d'un droit aux aliraetitte dépoux au sein du
loss the marriage or marriage breakup caused that  mariage se tesovmais prigee de ce droit. Sur
would not have been suffered but for the marriage.  le seul plan de I'indemnisation, il suffit d’identifier
But even where loss in this sense cannot be estab- la perte que le mariageechesoa Caes et
lished, the breakup may cause economic hardship  qui n'auraétpasibie s'il n'y avait pas eu de
in a larger, non-compensatory sense. Such an  mariage. Cependang sil est impossible
interpretation supports the independent inclusion etatlir I'existence d’une perte en ce sens, la rup-
of s. 15.2(6)) as a separate consideration from  ture peut engendrer des diffiéatihomiques
s. 15.2(6)4). Thus, Rogerson sees s. 15.2(()( dans un sens plus large et non compensatoire. Une
“the principle of compensation for the economic  telle inttqion justifie l'insertion de [Ial.
disadvantages of themarriage breakdown as dis-  15.2(&) a titre de facteur distinct et ingéndant
tinct from the disadvantages of the marriage”, as  de l'al. 1&R(€ar consfuent, Rogerson voit
an explicit recognition of “non-compensatory”  dans l'al. 15.86)TRADUCTION] «le principe de
l'indemnisation des incomriients economiques
découlant de Bchec du mariage par opposition
aux inconenients dcoulant du mariage», la
reconnaissance explicite des aliments «non com-
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support (“Spousal Support Aftddoge”, supra, at  pensatoires» («Spousal Support AfdEge», loc.
pp. 371-72 (emphasis in original)). cit., aux pp. 371 et 372 (en italique dans l'origi-
nal)).

Similarly, the fourth objective of s. 15.2(6) of De méme, le quatéme objectif du par. 15.2(6)
the Divorce Act — to promote economic self- de laoi sur le divorce — favoriser l'indpen-
sufficiency — may or may not be tied to compen-  daacenomique — peugtfe lé ou non & a
sation for disadvantages caused by the marriage or  l'indemnisation des einiemts” cawes par le
its breakup. A spouse’s lack of self-sufficiency  mariage ouestiec. La dpendanceconomique
may be related to foregoing career and educational  dpoux peutefre liée au renoncemer des
opportunities because of the marriage. But it may  possibildé carafe ou détudesa’ cause du
also arise from completely different sources, like  mariage. Toutefois, elleegal@énient avoir des
the disappearance of the kind of work the spouse  causes taititdifférentes, comme la disparition
was trained to do (a career shift having nothing to  du genre de travail pour |legaeixl’avait rey
do with the marriage or its breakdown) or, as in  une formation (wwientation de caete

this case, ill-health. n'ayant riem voir avec le mariage ou seghec)
ou, comme c'est le cas en I'ese, une saattdfi-

ciente.
In summary, nothing in thé&amily Relations En résung, rien dans I&amily Relations Act ou

Act or theDivorce Act suggests that the only foun-  dansLka sur le divorce n’indique que les seuls
dations for spousal support are compensatory. fondements de la pension alimentaire au profit
Indeed, | find it difficult to confine the words of  d'ugpbux sont compensatoires. En fait, il m'est
the statutes to this model. It is true that in 1986 the  difficile de restreindre lee lidefi” loisa” ce
Divorce Act was amended to place greater empha-  ealeodr est vrai qu’en 1986 laoi sur le divorce
sis on compensation. This represented a shift awayett mddifée de mamired mettre davantage I'ac-
“to some degree” from the “means and needs” cent sur l'indemnisation. Cetsamait TRA-
approach of the 1968 ActPayne on Divorce,  DUCTION] «dans une certaine mesure» ueeoda-
supra, at p. 267. But while the focus of the Act tiana méthode «des ressources et des besoins»
may have shifted or broadened, it retains the older  de la Loi de P8¢& on Divorce, op. cit., a la
idea that spouses may have an obligation to meet p. 267. Cependant, bien que son point de mire
or contribute to the needs of their former partners  puisse avoir ehamgavoire® élargi, la Loi
where they have the capacity to pay, even in the retiemel'llls ancienne que lepoux peuvent
absence of a contractual or compensatory foundatre ténus de subvenir aux besoins de leurs ex-par-
tion for the obligation. Need alone may be enough.  tenaires s'ils ont la eapacipayer, erhe si
More broadly, the legislation can be seen as a sen-  cette obligation est sans fondement contractuel ou
sitive compromise of the two competing philoso-  compensatoire. Les besoins seuls peuvent suffire.
phies of marriage, marriage breakdown, and Derdaplus grérale, la mesureegislative peut
spousal support. etfe considfée comme un compromilitat entre

les deux philosophies oppmes du mariage, de

I"echec du mariage et de I'obligation alimentaire.

(4) The Case Law (4) La jurisprudence

Turning to the jurisprudence, Mr. Bracklow En ce qui concerne la jurisprudence,
cites L'Heureux-Dub” J.’s statement irMoge, M. Bracklow cite I'affirmation du juge L’Heureux-
supra, that “marriageoer se does not automatically = Deb’dans Moge, précitt, selon laquelle «le
entitle a spouse to support” (p. 864). That is true.  mariage en soi ne donne pas automatiguement
To hold otherwise would swing the pendulum too  droit aux aliments» (p. 864). C'est vrai. Affirmer
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far back and completely ignore the independent, le contraire noeseaait trop loin en aere et
clean-break model of marriage. But, in certain cir-  ne tiendrait aucunement compte @ie rdad’
cumstances, marriage may give rise to an obliga- mariagpéndant et de la rupture nette. Toute-
tion. It is not the bare fact of marriage, so much as  fois, le mariage peut, dans certains cas, donner
the relationship that is established and the expecta-  naissameeobligation. Ce n’est pas tant le seul
tions that may reasonably flow from it that give  fait du mariage que la relationeajabkt et les
rise to the obligation of support under the statutes.  attentes qui peuvent raisonnablenestutar d”
This Court in Moge, per L'Heureux-Duk€ J., qui donnent naissaneel'0bligation alimentaire
emphasized that the court must consider all the evy®’par les lois. Dans I'atrMoge, notre Cour,
objectives of support and all the factors relating to  par l'ingglimife du juge L'Heureux-Deh a
its award. These include non-compensatory fac-  soalgyre le tribunal doit tenir compte de tous
tors, like need and means. Indeed, L'Heureux- les objectifs des aliments et de tous les facteurs
Dubé J. expressly alluded to the propriety of non-  relasifdeur attribution. Ceux-ci comprennent
compensatory support itMoge. She held that notamment des facteurs non compensatoires tels
although the 198®ivorce Act shifted the focus of  que les besoins et les ressources. En fait, le juge
support toward self-sufficiency and compensation,  L’HeureuxeDalExpresshentevoql€ I'oppor-
it did not eliminate the traditional consideration of  tend’'une pension alimentaire non compensa-
“means and needs”. AlthoudWioge was primarily  toire dans I'aetMoge. Elle a @&cidé que, reine si
concerned with a claim for compensatory support, Loiasur le divorce de 1986 mettait plot''accent
L’Heureux-Dulg J. noted that in other cases, like  sur Bpdhdanceconomique et I'indemnisation
those of sick or disabled spouses, a support obliga-  eemnatiliments, elle n’a pacar€ le facteur
tion might well lie even in the absence of a com-  traditionnel des «ressources et des besmimes». M~
pensatory underpinning. She pointed out that while  si eétaMdge portait principalement sur une
some of the provisions of thgivorce Act are com-  demande de pension alimentaire compensatoire, le
pensatory in character, “[they] may not be charac- juge L'HeureuweDfali” remarquer que, dans
terized as exclusively compensatory” (p. 865). She  d'autres affaires, comme celles concernant des
continued: epoux malades ou handieap ‘une obligation ali-
mentaire pourrait bieretfe justifée n€me sans
fondement compensatoire. Elle a soudligque
méme si certaines dispositions de Uai sur le
divorce sont de nature compensatoire, «[elles] ne
peuventetre considfé[e]s comme Btant exclusi-
vement» (p. 865). Elle a poursuivi:

These latter paragraphs may embrace the notion that the Ces derniems pbavent embrasser la notion selon
primary burden of spousal support should fall on family laquelle la charge gueeiahé” I'obligation alimentaire
members not the state. In my view, an equitable sharing conjugale devrait incomber aux membres de la famille
of the economic consequences of divorce does not e liltat. A mon avis, le partagequitable des con-
exclude other considerations, particularly when dealing equshcegéonomiques du divorce n’exclut pas d'autres

with sick or disabled spouses. While the losses or disad- facteurs, en particulier dans desmaamn@int souf-
vantages flowing from the marriage in such cases may fre de maladie ou d'ineajdaaiie si [. . .] les pertes

seem minimb. . ., the effect of its breakdown will not, ou les inceménts dcoulant du mariage peuvent sem-
and support will still be in order in most cases. [First bler minimes en pareils cas, il en sera tout autrement de
emphasis in original; second emphasis added.] I'effetedd&C du mariage, et il y aura lieu d’accorder

des aliments dans la plupart des cas. [Premier souligne-
ment dans l'original; deugime soulignement ajai’

L’Heureux-Duk€ J. (at p. 845) cited with  Le juge L’Heureux-Dub’@ la p. 845) a ait, en 4°
approval Proudfoot J.A.’s suggestion &ory v.  l'approuvant, la proposition du juge Proudfoot
Sory (1989), 23 R.F.L. (3d) 225 (B.C.C.A), at dans kEarfory c. Story (1989), 23 R.F.L. (3d)
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p. 245, that in cases where self-sufficiency is 225 (C.A.C.&Bl3,p. 245, voulant que, dans les
impossible, there may be a support obligation aagindependanceconomique est impossible,
flowing “from the marriage relationship and the il puisse y avoir une obligation alimenéaioe-d”
expectations the parties had when they married” larafuUCTION] «du lien du mariage et des
(emphasis added). In concurring reasonMage,  attentes gu’avaient les parties au momentles
| also emphasized that while some of the statutory  se soneesari(je souligne). Dans mes motifs
factors permit compensation to be considered, this  concordants d& Naoge, jai également fait
is not the sole focus of the legislation. “Neither a  ressortir que, bien que certains faceusspar
‘compensation model’ nor a ‘self-sufficiency la loi permettent de tenir compte de I'indemnisa-
model’ captures the full content of [s. 15.2(6) of tion, il ne s'agit pas du seul point de mire de la
the Divorce Act], though both may be relevant to  mesuegislative. «Ni un “moele d’'indemnisa-
the judge’s decision” (p. 879). tion”, ni un “melé d’'inddpendanceconomique”

ne saisissent I'esprit iatjral [du par. 15.2(6) de la

Loi sur le divorce], bien que les deux puissegtré

pertinents pour laeatision du juge» (p. 879).

Following Moge's broad view of causation in  Suivant la conception large, dakioge, du lien
compensatory support and the concomitant accept-  de caumalitiagre d’aliments compensatoires
ance of the availability of non-compensatory sup- et l'acceptation concomitante de la passibilit’
port, courts have shown increasing willingness to  d’accorder des aliments non compensatoires, les
order support for ill and disabled spouses. Some- tribunaux sont de plus en plussdisposdrder
times they have done this as a “transition” to self-  des aliments pogpdes malades et handieap”
sufficiency: Parish v. Parish (1993), 46 R.F.L. lIs I'ont parfois fad titre de «mesure transitoire»
(3d) 117 (Ont. Ct. (Gen. Div.)). But more often, en attendant queepi@ddanceeconomique soit
they have frankly stated that the obligation flows  atteiff@rish c. Parish (1993), 46 R.F.L. (3d)
from the marriage relationship itself. Collecting 117 (C. Ont. (Den.p). Mais plus souvent, ils
cases, Rogerson explains in “Spousal Support ont simpleraelateddue I'obligation dcoule de
After Moge”, supra, at p. 378 (footnotes omitted):  la relation maritale ellsma” Apes avoir exa-

miné la jurisprudence, Rogerson explique, dans
«Spousal Support AfteMoge», loc. cit, a la
p. 378 (renvois omis):

The [more dominant] approach .particularly in [fRADUCTION] La méthode [pedominante], [. . .] par-
cases of earning capacity permanently limited by age, di@rient dans des affaires ka capaci”de gagner
illness or disability, and the one generally supported by sa vie esedindi¢” fapn permanente en raison de
the developing Court of Appeal jurisprudence, has beenage/'te la maladie ou d’un handicap, et cetledgile-
to award continuing support without regard to the metatyge par la jurisprudencesgénte de la Cour
source of the post-divorce need. On this approach, d’appel, comsiateorder une pension alimentaire
which | earlier referred to as the “basic social obliga- permanenteeganda’ I'origine des besoins ags’le
tion” approach, causal connection arguments have been divorce. Selon etitmlen’que jai €ja dEsigree
rejected not only in determining entitlement to support, sous le nonettode de I'«obligation sociale fonda-
but also in assessing the extent of the obligation. The mentale», les arguments du lien de ceuisHdit”
message coming from the cases adopting this approach esrgjet’ seulement pouetgrminer le droit aux ali-
appears to be that one takes one’s spouse as one finds mensgateisent pouevaluer 18tendue de I'obli-
him or her, subject to all his or her, weaknesses and lim- gation. Le messagant desetisions qui adoptent
itations with respect to income-earning capacity; and a cettthaué pand” étre qu'on accepte soBpoOux
spouse with higher earning capacity has a basic obliga- comme il est, avec ses faiblesses et ses limites relative-
tion to make continuing provision for a spouse who is raesd Capaditde gagner un revenu; esgdux qui a
unable to become self-sufficient at the end of the mar- une capmagifiieure de gagner sa vie a 'obligation
riage. One is simply not allowed to abandon a spouse to fondamentale de subventordegpdamanente aux




[1999] 1 R.C.S. BRACKLOW C. BRACKLOW  Le juge McLachlin 447

destitution at the end of a marriage if one has financial besoins du conjoint qui est incapable dedavenir

resources which might assist in relieving the other miquememperdianta’la fin du mariage. L'on ne

spouse’s financial circumstances. [Emphasis added.] peut simplement pas abandompeEwurdans la
misérea la fin d’'un mariage si on a les moyens de ['ai-
dera aléger ses difficut§ finanagres. [Je souligne.]

Rogerson concludes that “the non-compensatory Rogerson conclut queTRADUCTION] «le prin- 47

principle. .. has come to pja...alarge role in  cipe des aliments non compensatoires [...] en est

the subsequent case law, providing in many cases a  avgouer [. . .] un ofe important dans la juris-

very generous basis for support” (p. 384): see, e.g.,  prudenceqgseb$e, et a fourni, dans bien des

Ashworth v. Ashworth (1995), 15 R.F.L. (4th) 379  cas, un motiégrlibéral d’accorder des aliments»

(Ont. Ct. (Gen. Div.)) (non-compensatory perma-  (p. 384): voir, par exeAgbieprth c. Ashworth

nent support ordered for disabled spouse who, on  (1995), 15 R.F.L. (4th) 379 (C. Onte()y. g’

the judge’s findings of fact, benefited from the (des aliments permanents non compensatoires ont

marriage, as opposed to needing any compensa# accorésa un€epoux handicap’qui, selon la

tion). “The current approach is typically justified  conclusion de fait du juge, awiéfibié du

by reference, first, tMoge’s rejection of the appli- mariage et n'avait pas besoin d'une indemnisa-

cability of the causal connection test, and second, tioTRADUCTION] «La méthode actuelle est

to the fact that the spouse who is ill suffers disad-  habituellement gespér la mention, presre-

vantage from théoreakdown of the marriage and  ment, du rejet ddfege de I'applicabili€ du cri-

the loss of financial support from the other spouse”ere du lien de causaitét, deuemement, du fait

(Rogerson, “Spousal Support Aftbtoge’, supra,  que I'époux malade subit un inccenienta cause

at pp. 378-79 (emphasis in original)). déchiec du mariage et de la perte de soutien
financier de l'autreepoux» (Rogerson, «Spousal
Support AfterMoge», loc. cit., aux pp. 378 et 379
(en italique dans l'original)).

To permit the award of support to a spouse dis- Permettre I'attribution d’une pension alimentaire*®
abled by illness is but to acknowledge the goal of I'époux handicap’par la maladie ne fait que
equitably dealing with the economic consequences redoanabjectif de traitemeneduitable des
of marital breakdown that this Court iMoge, con€quencegconomiques ded¢hec du mariage,
supra, recognized as lying at the heart of the  qui, daprdtre Cour, dans I'arMoge, précité,
Divorce Act. It also may well accord, in my belief, est au coeur deoiaur le divorce. J'estime aussi
with society’s sense of what is just. The Report of  que cela peut difenconformea ce que la
the Scottish Law CommissionFamily Law:  socEétt consigre comme juste. Dans le rapport de
Report on Aliment and Financial Provision (1981), la Scottish Law Commission, intéHFamily Law:
at pp. 111-12, a thoughtful analysis of the rationaldReport on Aliment and Financial Provision (1981),
and policy considerations of spousal support and  aux pp. 111 etdl@n@rocdea une analyse
illness, states: approfondie de la raisoetd”et des consida-

tions de politiqgue grérale de I'obligation alimen-
taire en cas de maladie, on affirme:

Financial provision on divorce is to. . simply a matter ~ {RADUCTION] L’aide financiérea la suite d'un divorce
of abstract principle. It is essential that any system n'est [...] pas seulement une question de principe abs-
should be acceptable to public opinion and it is clear trait. 1l est essentiel que temesysiit acceptable
from the comments we have received that many people dans l'opinion publique et il ressort clairement des
would find it hard to accept a system which cut off, say, observations que nous aues gae bien des gens
an elderly or disabled spouse with no more than a three- accepteraient difficilemenenme systh’accorderait,
disons,a un €pouxdge ou handica@ qu’'une pension
dont la duee serait limge aux trois arg€s suivant le
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year allowance after divorce, no matter how wealthy the divorce, peu importe les ressourceerdmadei’
other party might be. l'autre partie.

Divorce ends the marriage. Yet in some circum-  Le divorce met fin au mariage. Encore est-il que,
stances the law may require that a healthy party = dans certains cas, la loi peut exigepague I/
continue to support a disabled party, absent con-  bien portant continue de subvenir aux besoins de
tractual or compensatory entittement. Justice and  son ex-conjoint malade, en I'absence de tout droit
considerations of fairness may demand no less. contractuel ou compensatoire. Il se peut que la jus-
tice et des consatations d&quig ne commandent
rien de moins.

In summary, the statutes and the case law sug- En ©sung, les lois et la jurisprudence proposent
gest three conceptual bases for entitlement to  trois fondements conceptuels du degibdia
spousal support: (1) compensatory, (2) contractual, = une pension alimentaire: (1) compensatoire, (2)
and (3) non-compensatory. Marriage, as this Court  contractuel et (3) non compensatoire. Comme
held inMoge (at p. 870), is a “joint endeavour”, a  notre Cour I'a conclu ddoge (a la p. 870), le
socio-economic partnership. That is the starting  mariage est une «entreprise commune», une asso-
position. Support agreements are important ciation ssmmdmique. Vod'le point de dpart.
(although not necessarily decisive), and so is the  Les ententes relatives aux aliments sont impor-
idea that spouses should be compensated on mar-  tantes (quoique epessamément edérmi-
riage breakdown for losses and hardships caused nantes), tout comree g€ les epoux
by the marriage. Indeed, a review of cases suggests  devrai#dthec du mariagestre indemnie$
that in most circumstances compensation now  des pertes et des d#figsliltant du mariage.
serves as the main reason for support. However, En fait, 'examen de la jurisprudence indique que,
contract and compensation are not the only sources  dans la plupart des cas, l'indemnisasnr-est d”
of a support obligation. The obligation may alter- mais le principal motif d'attribution d’aliments.
natively arise out of the marriage relationship  Toutefois, le contrat et I'indemnisation ne sont pas

itself. Where a spouse achieves economic self- les seules sources d'obligation alimentaire. L’obli-
sufficiency on the basis of his or her own efforts,  gation peut agssiutEr de la relation maritale
or on an award of compensatory support, the obli-  e#éeam”Quand uepoux parvient I'indépen-

gation founded on the marriage relationship itself  dawmnoémique grCea ses propres efforts au °

lies dormant. But where need is established that is  la suite de I'attribution d’aliments compensatoires,

not met on a compensatory or contractual basis, I'obligationeforelir la relation maritale elle-

the fundamental marital obligation may play a vital em® est latente. Mais si cetablit I'existence

role. Absent negating factors, it is available, in  d’'un besoin auquel il n'est pas satisfait sur une

appropriate circumstances, to provide just support.  base compensatoire ou contractuelle, I'obligation
maritale fondamentale peut jouer usiercrucial.
S'il n'y a pas de facteur qui annule cette obliga-
tion, elle peukfre invoqee, dans les circonstances
approprées, pour accorder une juste pension ali-
mentaire.

B. Quantum of the Award B. Le gquantum des aliments accordés

The parties segregate entitlement and quantum Pour les fins de I'analyse, les parties distinguent
for purposes of analysis in their submissions on le droit aux aliments de leur quantum dans leurs
how the Court should exercise its discretion. While  observations suola fent la Cour devrait exer-
| am content to deal with the case in this manner, it  cer son pouvoietiiscrdire. Bien que je me
must be emphasized that the same factors that go  contente de traiter I'affaire decoetge fdois
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to entittement have an impact on quantum. In  souligner que éesemTacteurs qui touchent le
terms of the underlying theories, there is no strong  droit aux aliments influent sur leur quantum. Sur le
distinction. The real issue is what support, if any, plan deorigs sous-jacentes, il n'y pas de
should be awarded in the situation before the judge  granderetiffé. La efitable question qui se
on the factors set out in the statutes. For practical pose est de savoir quels aliments, s'il y a lieu, le
purposes, however, it may be useful to proceed by  juge devrait accorder dans la situation dont il est
establishing entitlement first and then effecting  saisi, compte tenu des fagteumgs” dans les
necessary adjustments through quantum. As lois. Cependant, ibfpeutitiie en pratique de
Rogerson notes, “What is emerging as the domi-  commencestgialir le droit aux aliments, pour
nant approach offers a very broad basis of entitle-  ensuite effectuer les ajusteptmdsainés au
ment, with quantum operating as the only obvious  moyen du quantum. Comme Rogerson le fait
limitation” (“Spousal Support AfteMoge”, supra,  observer: TRADUCTION] «Ce qui se pSente
at p. 383 (footnotes omitted)), going on to note that  commeethadé dominante offre un fondement
“[iln most of the cases, the amounts awarded to ill es {arge au droit aux aliments, la seule restriction
or disabled spouses provide only a very modest or  manifetstet le quantum» («Spousal Support
basic standard of living, and do not result in any-  ARfige», loc. cit., a la p. 383 (renvois omis)).
thing approaching equalization of income or even  Celle-ci poursuit en signalantrpmedTION]
the marital standard of living”. «[d]ans la plupart des cas, les montants escord”
aux époux malades ou handiephe leur procu-
rent qu’'un niveau de vieds modeste ou rudimen-
taire et n'engendrent rien de comparableegali-
sation du revenu ni emie au niveau de vie pendant
le mariage».

On quantum (which refers both to the amount of En ce qui concerne le quantum (qesitjnea’la !
support payments and their duration), both parties  fois le montant etda das versements d'ali-
advance different “rules” for calculation. Mrs.  ments), les deux parties proposenediEsxrde
Bracklow segregates the amount of the monthly  calcuédifffes. Madame Bracklow distingue le
payments and their duration. She argues that since  montant des mensialigur deé. Elle pe-
the basis of support is her “need”, that “need” tencetguit done que ce sont ses «besoins» qui
determines the (minimum) amount of the monthly  justifient le versement d'aliments, ce sont ces
support payment to which she is entitled. The only ema$ «besoins» quietérminent le montant
issue, in her submission, is of duration — how  (minimal) des merssialitxquelles elle a drait
long should Mr. Bracklow continue to meet that ce chapitre. La seule questionesodlans son
need? Her answer is that he must continue as long  argumentation est celle deela—dyweéndant
as her need persists, on the ground there is no prin-  combien de temps M. Bracklow devrait-il conti-
cipled reason to terminate non-compensatory sup-  nuer de subvasrbesoins? Madame Bracklow
port while need persists. epond qu'il doit continuer tant que ses besoins

persistent, du fait qu'il n'y aucune raison feed”
sur des principes de mettre fin aux aliments non
compensatoires quand les besoins persistent.

Mr. Bracklow, for his part, identifies length of  Monsieur Bracklow, de sorot, soutient que le 52
the marital relationship as the critical factor in  facteur crugiabnsi@rer pour fixer le montant
determining the amount of support. He sees the  des aliments estdad#ula relation maritale. Il
length of the marital relationship as a proxy for coesdque la d@é de la relation maritale est
interdependency (and hence the moral obligation  un indice d'egerdfance (et, par cawient,
of non-compensatory support), relying on the com-  d’obligation morale de verser des aliments non
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ment in Moge that “[a]s marriage should be  compensatoires), en invoquant I'observation dans
regarded as a joint endeavour, the longer the rela- et’doge, selon laquelle «[lle mariage devant
tionship endures, the closer the economic uniongtre tonsidfé comme une entreprise commune,
the greater will be the presumptive claim to equal  plus longue est &e die’ la relation et plus
standards of living upon its dissolution” (p. 870). grande est l'umioondmique entre les parties,

plus forte sera la psomption dégalie du niveau

de vie des deux conjoints &gsr'sa dissolution»

(p. 870).

Both these arguments miss the mark in that they Ces deux arguments sont hors de propos car ils
fix on one factor to the exclusion of others. The  sgliessent un facteum I'exclusion des autres.
short answer to Mrs. Bracklow’s argument is that  Pepondre succinctemeatl’argument de e
need is but one of a number of factors that the  Bracklow, on peut dire que les besoing-ne repr’
judge must consider. Similarly, the short answer to  sentent qu'un seul des nombreux facteurs dont le
Mr. Bracklow’s contention is that the length of the  juge doit tenir compte. Bmenpour epondre
marital relationship is only one of a number of fac- ebementa’ I'argument de M. Bracklow, on peut
tors that may be relevant. While some factors may  dire que ég digrla relation maritale n'est qu'un
be more important than others in particular cases,  seul des nombreux facteurs qui gtesmmti-
the judge cannot proceed at the outset by fixing on  nents. Bien que certains facteurs gioisphrg ~
only one variable. The quantum awarded, in the importants que d’autres dans certains cas, le juge
sense of both amount and duration, will vary with  ne peut pas,epartl’s’in€ressera’ une seule
the circumstances and the practical and policy con-  variable. Le quantum des alimenesagooet
siderations affecting particular cases. Limited esighea la fois le montant et la des; variera
means of the supporting spouse may dictate a  selon les circonstances et leatmmsidpra-
reduction. So may obligations arising from new tiques et de politiguérge relatives T'affaire
relationships in so far as they have an impact on  en cause. Les ressourees ldaitEpoux qui
means. Factors within the marriage itself may  verse des aliments peuvent commander une dimi-
affect the quantum of a non-compensatory support  nution,ateentjue les obligationsdbulant de
obligation. For example, it may be difficult to  nouvelles relations, dans la masetkes ont une
make a case for a full obligation and expectation of  incidence sur ses ressources. Des facteurs au sein
mutual support in a very short marriage. (Section  du mariagedmerpeuvent influer sur le quan-
15.2(4)@) of theDivorce Act requires the court to  tum de I'obligation alimentaire non compensatoire.
consider the length of time the parties cohabited.)  Par exemple, iepeudifficile d'établir I'exis-
Finally, subject to judicial discretion, the parties by  tence d’'une obligation alimentaire mutuelle com-
contract or conduct may enhance, diminish or etgplét d'attentes ce propos dans le cas d'un
negate the obligation of mutual support. To repeat, = mariagge dourt. (L'alifa 15.2(43) de laLoi
it is not the act of saying “l do”, but the marital sur le divorce exige que le tribunal tienne compte
relationship between the parties that may generate  de é& digr'la cohabitation des parties.) Enfin,
the obligation of non-compensatory support pursu-  sessrve du pouvoir disetionnaire judiciaire,
ant to the Act. It follows that diverse aspects of les parties peuvent, par contrat ou par leur con-
that marital relationship may be relevant to the  duite, augmenter, diminuer ou annuler I'obligation
guantum of such support. As stated lioge, alimentaire mutuelle. & encore, ce n’est pas le fait
“[a]t the end of the da. . ., courts have an over- de dire «oui, je le veux», maisoplatTelation
riding discretion and the exercise of such discre- maritale des parties qui peut engendrer 'obligation
tion will depend on the particular facts of each  alimentaire non compensatoire selon la Loi. Il
s’ensuit que difrents aspects de cette relation
peuventeire pertinents powevaluer le quantum de
tels aliments. Comme on I'a dit dans letrMoge:
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case, having regard to the factors and objectives  «Enederanalyse [...], les tribunaux conser-

designated in the Act” (p. 866). vent un pouvoir disiorinaire dont I'exercice
dépendra des faits particuliers de l'esp, eu
égard aux facteurs et aux objectfsoh@s dans la
Loi» (p. 866).

Fixing on one factor to the exclusion of others En ne s'ineressant ga un seul facteua l'ex- %

leads Mrs. Bracklow to an artificial distinction  clusion des autre®¢ Hracklow est ames€ a
between amount and duration. The two interrelateetablir une distinction factice entre le montant et la
a modest support order of indefinite duration could edull existe une caetation entre les deux: une
be collapsed into a more substantial lump-sum  ordonnance alimentaire modeste ddenedur”
payment. It also leads her to the false premise that  teerpourraiefre transforreé en un paiement
if need is the basis of the entitlement to the support  forfaitaire plus important. Eligagestinent ame-
award, then the quantum of the award must meetee anse fonder sur la enisse erroeé que si les
the total amount of the need. It does not follow  besoins sont le fondement du droit aux aliments,
from the fact that need serves as the predicate for  alors leur quantum doit correspondre au montant
support that the quantum of the support must total de ces besoins. Le fait que les besoins servent
always equal the amount of the need. Nothing in  de fondement aux aliments ne signifie pas que le
either theFamily Relations Act or theDivorce Act  quantum des aliments doit toujowggaler le mon-
forecloses an order for support of a portion of the  tant des besoins. Rien BamslyeRel ations Act
claimant’s need, whether viewed in terms of peri-  ni danisolasur le divorce n’exclut une ordon-
odic amount or duration. Need is but one factor to  nance alimentaire pour une partie des besoins du
be considered. This is consistent with the modern  demandeur, que ce soit sous l'angle du montant
recognition, captured by the statutes, of the variety eriogique ou de la da€. Les besoins ne resen-
of marital relationships in modern society. A  tent qu'un seul des facteoomsiérer. Cela est
spouse who becomes disabled toward the end of a  confamka Teconnaissance contemporaine,
very short marriage may well be entitled to support  coestetins les lois, de la diveesiles relations
by virtue of her need, but it may be unfair, under  maritales dans letssmeoderne. Urepoux qui
the circumstances, to order the full payment of that  devient hawmdiceys la fin d’'un mariage @s’
need by the supporting spouse for the indefinite  court peut bien avoindte# aliments en raison
future. de ses besoins, mais il petite”injuste, dans les
circonstances, d’ordonner I'autre €poux de sub-
venir a tous ses besoins pendant uagqule ind-
terminée.

Mr. Bracklow’s fixation on the length of the Le fait que M. Bracklow s'ifessea’la duge °°

marital relationship leads to other difficulties. He  de la relation maritalewew’autres difficults.
elevates this Court’'s observation Moge about |l €leve I'observation de notre Cour dakioge,
general expectations in long-term marriages to an  concernant les attendesleg” dans le cas des
immutable rule constraining the factors applicable  mariagesg terme, au rang degle immuable

to determining quantum of support. And he limitant les facteurs applicables pour fixer le quan-
introduces “morality” into the calculation of quan-  tum des aliments. |l dgalément intervenir la

tum. This is unnecessary, because the statutes  «maerdhtis le calcul du quantum. Ce n’est pas
already state what the judge should consider. It isecesSaire parce que les loiegsent éja ce que

also unhelpful, because it does not in the end le juge devrait prendre ere@imsid C'esega-
explain why the length of the marital relationship  lement inutile parce que cela n’explique pas, en fin
should serve as the sole “moral” determinant of  de compte, pourquoida darla relation mari-
support, to the exclusion of need and other factors.  tale devrait constituer |el&eeht” «<moral»
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The flexible mandate of the statutes belies sucheterdiinant des aliments,l'exclusion des besoins
rigidity. et des autres facteurs. Le mandat souple des lois
milite contre une telle rigidat’

Mr. Bracklow makes a final policy argument. In . Monsieur Bracklow avance un dernier argument

an age of multiple marriages, he asserts, the law  de politiguragé. A I'ere des mariages mul-

should permit closure on relationships so parties tiples, soutient-il, le droit devrait permettre de met-

can move on. Why, he asks, should a young person tre un terdes relations afin que les parties

whose marriage lasts less than a year be fixed with  puissent poursuivre leur chemin. Pourquoi,

a lifelong obligation of support? When can a for-  demande-t-il, une jeune personne dont le mariage a

mer spouse finally move on, knowing that he or edamdins d'un an devrait-elle se voir imposer

she cannot be drawn back into the past by an unex-  une obligation alimentae® Quand un ex-

pected application for support? epoux peut-il enfin poursuivre son chemin, en
sachant qu'il ne pewgtie ramea’en armere par une
demande inattendue de pension alimentaire?

Again the answer is that under the statutes, the La encore, on peugpondre qu’en vertu des lois

desirability of freedom to move on to new relation-  en question I'avantage de |l& lid@egoursuivre
ships is merely one of several objectives that might  son chemin vers de nouvelles relations n’est qu’un
guide the judge. Since all the objectives must be  seul des divers objectifs susceptibles de guider le
balanced, it often will not be possible to satisfy one  jug&nt done” que tous les objectifs doivent
absolutely. The respondent in effect seeks a judietre Soupess, il sera souvent impossible de satis-
cially created “statute of limitations” on marriage.  faire pleinenaetin d’eux. L'intimé sollicite en
The Court has no power to impose such a limita-eali# la «prescription» judiciaire du mariage.
tion, nor should it. It would inject a rigidity into ~ Notre Cour ne peut pas et ne devrait pas imposer
the system that Parliament and the legislatures  une telle prescription. Cela aurait pour effet d’in-
have rejected. Marriage, while it may not prove to  suffler dans |lemgstine rigidé” que le Parle-
be “till death do us part”, is a serious commitment  ment etdgislitures ont reje€. Bien gu'il ne
not to be undertaken lightly. It involves the poten-  dure pénet-plus «jusga ce que la mort nous
tial for lifelong obligation. There are no magical epsire», le mariage est un engagemeriegx qui
cut-off dates. ne doit pastre prisa la Egere. Il implique la pos-

sibilite d’une obligationavie. Il n’existe pas de

date limite magique.

VII. Application VII. Application

The trial judge found that this was a modern Le juge de prengire instance a conclu qu'il
marriage of two independent people; that the par-  s’agissait d’'un mariage moderne de deux per-
ties did not confirm expressly or by conduct that  sonnegpeddantes, que les parties n'ont pas
they owed each other an obligation of support; and  cogfireXpressinent ou par leur conduite
that Mrs. Bracklow had suffered no disadvantage  qu’elles avaient 'une envers 'autre une obligation
as a result of the marriage or its breakdown. There  alimentaire, et §8eBMcklow n’avait subi
are two ways of interpreting these findings. The  aucun iregenta cause du mariage ou de son
first is that the judge held that Mrs. Bracklow wasechéc. Il y a deux tns d'interpeter ces conclu-
entitled to neither contractual nor compensatory  sions. La prenmterpetation est que le juge a
post-marital support. This fails to address the pos-ecidd” que Mre Bracklow n’avait droit, a@s le
sibility of non-compensatory entitlement to sup- mariage aés aliments contractuelsandes ali-
port. Alternatively, the trial judge may be read as = ments compensatoires. Cela ne touche pas la possi-
holding that because Mr. and Mrs. Bracklow had  iliti droita’ des aliments non compensatoires.
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no express or implied agreement for intra-marital
support, no hardship of any kind was experienced
by Mrs. Bracklow on divorce, as she would have
been no better off had they stayed married. To say
this, however, is to deny the presumption of intra-
marital support that may fairly be imputed to mar-
ried couples, absent contrary indications. The trial
judge — by holding that absent affirmative, proac-
tive indications, the Bracklows shared no mutual
support expectation during their marriage —
turned the presumption on its head. This belies the
reality that it is artificial to expect spousal couples
to expressly “confirm” their mutual obligations
and expectations.

Subsidiairement, on peuterensjdé le juge de
Eermnstance a conclu que, parce qu'il n’exis-

tait, entre M.n&BAacklow, aucune entente ali-
mentaire expresse ou tacite pendant le mariage,
aucune difiquk'éte cause a Mme Bracklow

lors du divorce parce gu’elle n'auraépdasns

une meilleure situatioretslient re®S margs.

Une telle affirmation revient tousefioés [a pe-
somption d'obligation alimentaire pendant le

mariage, qui paet impuge a juste titre aux
coupleegnai l'absence d'indications con-

traires. En concluant gu’en I'absence d’indications

claires et positives les Bracklow n’avaient, pendant
leur mariage, aucune attente mutuelle eerenati’

d’'obligation alimentaire, le juge de preang ins-
tance a efutt cette peSomption. Cela va T'en-
contre du fait qu'il n’est pas naturel de s’attenare °
ce que les conjoints «confirment» experasht
leurs obligations et attentes mutuelles.

Refocusing the facts of this case through the En revoyant les faits de lagénte affaire sous °°

correct juridical lens suggests that while the early
years of the Bracklows’ union might indicate the
atypical partnership of strict independence (rebut-

le bon angle juridique, on se rend compte que, bien

que les mrarmianaés de leur union puissent

indiquer I'existence de I'association atypique d’in-

ting the presumption of intra-marital mutual inter- epéhdance stricte gfitant la pesomption d'in-

dependency), by the end the Bracklows had estab-

lished a more interdependent relationship. In
addition to adjusting their expenses to a more even

egerdiance mutuelle pendant le mariagela -

fin, les Bracklow avatabti ‘une relation plus
epertiante. Outre le partage phggml de leurs

ratio, it is evident that Mr. Bracklow covered Mrs. epghses, il egvident que M. Bracklow subvenait

Bracklow’s needs in the early stages of her illness.
Accordingly, it follows that divorce did in fact
render Mrs. Bracklow in a state of economic hard-
ship, as contemplated by s. 15.2¢)(f the
Divorce Act.

Bearing in mind the statutory objectives of sup- Compte tenu des objectifedaux en madire

port and balancing the relevant factors, | conclude
that Mrs. Bracklow is eligible for support based on
the length of cohabitation, the hardship marriage

aux besoins"™eBlcklow pendant les pre-

mrieés phases de sa maladie. Il s’ensuit donc que

le divorce a vraimert pFaeBracklow dans la

situation de difficultS§ Economiques envisag'a
l'al. 15.2(6x) de laLoi sur le divorce.
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d’aliments et des facteurs pertinents, je conclus
qgueeracklow est admissibla des aliments
en raison deda derla cohabitation, des diffi-

breakdown imposed on her, her palpable need, and esogité Echec du mariage lui a cags, de ses

Mr. Bracklow’s financial ability to pay. While the

combined cohabitation and marriage of seven
years were not long, neither were they (by today’s
standards) very short. Mrs. Bracklow contributed,
when possible, as a self-sufficient member of the
family, at times shouldering the brunt of the finan-
cial obligations. These factors establish that it
would be unjust and contrary to the objectives of

besoins manifestes et de la cameipayer de

M. Bracklow. Bien queriledp” de sept ans sur
laguelle seestiiones la cohabitation et le
mariage n'aitgangue, elle n'a pasté tres

courte non plus (selon les normes actuelles).
Madame Bracklow a a&ppat contribution,

guand celetaiti possiblea titre de membre de

la fargitenomiquement irgfendant, en assu-
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the statutes for Mrs. Bracklow to be cast aside as  mant parfois la majeure partie des obligations
ineligible for support, and for Mr. Bracklow to finaeces. Ces facteursemiontrent qu'il serait
assume none of the state’s burden to care for his  injuste et contraire aux objectifs des Idi¥ que M
ex-wife. Bracklow soit jugé inadmissibla des aliments et
que M. Bracklow n'assume aucune partie du far-
deau qui incomba I'Etat de prendre soin de son
ex-épouse.

| leave the determination of the quantum of sup- Je laisse le soin deetErminer le quantum des
port to the trial judge, who is in a better position to  aliments au juge de gueenmstance, qui est
address the facts of this case than our appellate tri-  mieus glaznotre tribunal d’appel pour abor-
bunal. My only comment on the issue is to reiterate  der les faits dedanpe” affaireA ce propos, je
that all the relevant statutory factors, including the  tiens seulemeappeler qu'il faut tenir compte
length of the marital relationship and the relative  de tous les facteurs pertirmnts par les lois, y
independence of the parties throughout that marital ~ compris &edie’la relation maritale et 'iad”
relationship, must be considered, together with the  pendance relative des parties pendant toute cette
amount of support Mr. Bracklow has already paid  relation, ainsi que du montant de pension alimen-
to Mrs. Bracklow. | therefore do not exclude the taire que M. Bracklowem derg a Mme
possibility that no further support will be required, Bracklow. Par eguent, je récarte pas la possi-
i.e., that Mr. Bracklow’s contributions to date have  bilfjue le versement d’autres aliments ne soit
discharged the just and appropriate quantum. pas requisaedis-gque les versements effec-
Absent settlement between the parties, these issue®s jasgua maintenant par M. Bracklow aient
are for the trial judge to resolve. permis d’acquitter le quantum juste et agpropri’
En l'absence d’accord entre les parties, il appar-
tient au juge de premie instance deegler ces
guestions.

VIII. Disposition VIIl. Dispositif

| would allow the appeal, set aside the judgment Je suis d’avis d’accueillir le pourvoi, d’annuler
of the Court of Appeal, and remit the matter to the  &adé la Cour d’appel et de renvoyer I'affaire
trial judge for assessment in conformity with these  au juge de @renmstance pour qu’ievalue,
reasons of the quantum of the award on the basis  coefoem’ aux @s$ents motifs, le quantum des
that Mrs. Bracklow is legally eligible for post- versemeataccorder en matié d'aliments ags
marital support. le mariage en tenant pour acquis quee M
Bracklow y est également admissible.

The appellant will have her costs throughout. L'appelante a droiti 'ses dpens dans toutes les

cours.

Appeal allowed with costs. Pourvoi accueilli avec dépens.
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