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BRITISH COLUMBIA

Criminal law — Sentencing — Aboriginal offenders
— Accused sentenced to three years' imprisonment after
pleading guilty to manslaughter — No special consider-
ation given by sentencing judge to accused’s aboriginal
background — Principles governing application of
s. 718.2(e) of Criminal Code — Class of aboriginal peo-
ple coming within scope of provision — Criminal Code,
RSC., 1985, c. C-46, s. 718.2(¢).

The accused, an aboriginal woman, pled guilty to
manslaughter for the killing of her common law hus-
band and was sentenced to three years’ imprisonment.
On the night of the incident, the accused was celebrating
her 19th birthday and drank beer with some friends and
family members, including the victim. She suspected the
victim was having an affair with her older sister and,
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Aboriginal Legal Services of Toronto
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Resents: Le juge en chef Lamer et les juges L’'Heureux-
@ubBonthier, Cory, lacobucci, Bastarache et Binnie.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-
BRITANNIQUE

Droit criminel — Détermination de la peine — Délin-
guants autochtones — Accusée condamnée a trois ans
d’ emprisonnement apres avoir plaidé coupable a I'ac-
cusation d homicide involontaire coupable — Aucune
attention particuliére accordée aux origines autochtones
de I’accusée par le juge de la peine — Principes régis-
sant I'application de I'al. 718.2¢€) du Code criminel —
Catégorie d autochtones vises par la disposition —
Code criminel, L.R.C. (1985), ch. C-46, art. 718.2¢).

L'aeeusine autochtone, a plaidoupablea I'ac-
cusation d’homicide involontaire coupable de son con-
joint de fadttet@ndameéa trois ans d’emprison-
nement. La nuit de l'incidenteBagtalzait son 19
anniversaire de naissance et avait levedaviechiles
amis et des membres de la famille, dont la victime. Elle
soupait ce dernier d’avoir une liaison avec sa soeur

when her sister left the party, followed by the victim, the inée; et lorsque celle-ci a qaitta soiee, suivie de la
accused told her friend, “He’s going to get it. He’s really victime, I'aeeus dita’ son amie: «ll va I'avoir. Il va

going to get it this time”. She later found the victim and vraiment I'avoir cette fois». Elle a vu plus tard la vic-
her sister coming down the stairs together in her sister's time et sa sceur descendre I'escalier ensemble dans I'ap-
home. She believed that they had been engaged in sex- partement de sa sceur. Elle desrdssdigvoir eu

ual activity. When the accused and the victim returned des relations sex;iddiesretoura la maison, I'accu-

to their townhouse, they started to quarrel. During the ee et’la victime ont commemé’se quereller. Au cours
argument, the accused confronted the victim with his  alhfihge, 'acce€ a reproaha la victime son infi-
infidelity and he told her that she was fat and ugly and elit&d”il lui a Bpondu qu’elleetait grosse et laide et

not as good as the others. A few minutes later, the vic- gu'altaihpas aussi bonne que les autres. Quelques
tim fled their home. The accused ran toward him with a minutes plus tard, la victime s’est enfuie de la maison.



[1999] 1 R.C.S. R. C. GLADUE 689

large knife and stabbed him in the chest. When L'a@ewscouru vers lui, un grand couteala main,
returning to her home, she was heard saying “I got you, et I'a pogadedpoitrine. Comme elle revenait vers

you fucking bastard”. There was also evidence indicat- son appartement, on I'a entendu dire: «Je t'ai eu, je t'ai
ing that she had stabbed the victim on the arm before he eu, maudit chien». La preuve indiquait aussi qu’elle
left the townhouse. At the time of the stabbing, the avait poigniardictime au bras avant que celui-ci se
accused had a blood-alcohol content of between 155 and soit enfui de I'appartement. Au magtierd dona”

165 milligrams of alcohol in 100 millilitres of blood. le coup de couteau, I'aswsiait dans le sang entre

155 et 165 mg d’alcool par 100 ml de sang.

At the sentencing hearing, the judge took into account A l'audience de dfermination de la peine, le juge a
several mitigating factors. The accused was a young pris en compte plusieurs factauenistit’l'accles
mother and, apart from an impaired driving conviction, etait'une jeune ere et, hormis uneedlaration de culpa-
she had no criminal record. Her family was supportive  ebpiour conduite avec faceft affaiblies, elle n’avait
and, while on bail, she had attended alcohol abuse coun- pas de casier judiciaire. Elle avait le soutien de sa
selling and upgraded her education. The accused was famille et, pendantejalekm libert” sous caution,
provoked by the victim's insulting behaviour and elle suivait ueeaghie pour son alcoolisme et poursui-
remarks. At the time of the offence, the accused had a  vaietedss. L'accuse avaite®® provogee par la
hyperthyroid condition which caused her to overreact to conduite et les remarques insultantes de laAvictime.
emotional situations. She showed some signs of remorseepodtie de I'infraction, I'acceg” souffrait d’hyperthy-
and entered a plea of guilty. The sentencing judge also idier@e qui la conduisadt éagir excessivememat des
identified several aggravating circumstances. The situagonstionnelles. Elle a momtrdes signes de
accused stabbed the deceased twice, the second time remords et equipable. Le juge de la peine a aussi
after he had fled in an attempt to escape. From the ergllisieurs circonstances aggravantes. L'ameus”
remarks she made before and after the stabbing it was poggtardctime deux fois, la dewtiie apes sa
clear that the accused intended to harm the victim. Fur- tentative de fuiteePlapremarques qu’elle a faites
ther, she was not afraid of the victim; she was the avant e$ B coups de couteauethit clair qu'elle
aggressor. The judge considered that the principles of avait I'intention de causeralanagdtime. De plus,
denunciation and general deterrence must play a role in elle n'avait pas peur de la victime; en Hiijtelle ~
the present circumstances even though specific deter- 'agresseur. Le juge ea qeaint€s principes de la
rence was not required. He also indicated that the senenondiation et de I'effet dissuasifegéral devaient
tence should take into account the need to rehabilitate jouesleirdans les circonstances de l'esp ngéme
the accused. The judge decided that a suspended sen- s'il n'y avait pas lieu de rechercher un effet dissuasif
tence or a conditional sentence of imprisonment was not particulier. Il a aussieirigua peine devait tenir
appropriate in this case. He noted that there were no compte eeclssit”de favoriser lagihsertion sociale
special circumstances arising from the aboriginal status de l'eecl€ juge a conclu gu’'une condamnation
of the accused and the victim that he should take into avec sursis ou un sursis de septai@m® pas
consideration. Both were living in an urban area off- indgah I'espce. Il a estim’que du statut d’autoch-
reserve and not “within the aboriginal community as tone de I'eeces’de la victime needbulait aucune
such”. The sentencing judge concluded that the offence circonstance padiquiil devait prendre en consi-
was a very serious one, for which the appropriate sen-eratidh. Les deux vivaient en milieu urbain)'exté-
tence was three years’ imprisonment. The majority of rieur deskrve, et non «dans la commueaatitoch-
the Court of Appeal dismissed the accused’'s appeal of tone en tant que telle». Le juge de la peine a conclu qu'il
her sentence. s’agissait d'une infractiomstrgrave, pour laquelle il

convenait d'infliger une peine de trois ans d’emprison-
nement. La Cour d'appel a reget’la majori€ I'appel de
sa sentence intergtpar I'accueé.

Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet’

The considerations which should be taken into Les cerdidhs dont le juge de la peine doit tenir
account by a judge sentencing an aboriginal offender compte lorsqu’il s’agit elinigudEnt autochtone sont
have been summarized at para. 93 of the reasons foesun#&és au par. 93 des motifs de &idion. Les para-
judgment. The following is a reflection of that sum- graphes qui suivemtenflte eSune.
mary.
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Part XXIII of the Criminal Code codifies the funda-
mental purpose and principles of sentencing and the fac-
tors that should be considered by a judge in striving to
determine a sentence that is fit for the offender and the
offence. In that Part, s. 7182(mandatorily requires
sentencing judges to consider all available sanctions
other than imprisonment and to pay particular attention
to the circumstances of aboriginal offenders. The provi-
sion is not simply a codification of existing jurispru-
dence. It is remedial in nature and is designed to amelio-
rate the serious problem of overrepresentation of
aboriginal people in prisons, and to encourage sentenc-
ing judges to have recourse to a restorative approach to
sentencing. There is a judicial duty to give the provi-

La partie XXIII dGode criminel codifie I'objet et les

principes essentiekerd@ndtion de la peine ainsi
que les facteurs dont le juge doit tenir compte pour fixer
une peine aprepegard au diinquant eta’l'in-

fraction. Dans cette partie, I'al. 7d)8@pose au juge

deti&ndihation de la peine d’examiner toutes les
sanctions substitutives applicables et de porter attention
aux circonstances, plus pagticefit en ce qui con-

cerne ledinduants autochtones. Cette disposition

n'est pas une simple codification de la jurisprudence
existante. Elle a uresandéptirateur et elle a pour

objet @dieerall grave probie de la surrepsen-

tation des autochtones dans les prisons et d’encourager

le jugdorder la efermination de la peine selon une

sion’s remedial purpose real force. Section 7H}.2( approche corrective. Le juge est tenu de donner une

must be read in the context of the rest of the factors

faeked I'objet Eparateur de la disposition. L’ali-

referred to in that section and in light of all of Part ean718.8) doit étre interpet dans le contexte des

XXIII. In determining a fit sentence, all principles and
factors set out in that Part must be taken into considera-
tion. Attention should be paid to the fact that Part XXIll,
through certain provisions, has placed a new emphasis
upon decreasing the use of incarceration.

autres facteurs mee8ateris cette dispositionata
etarde I'ensemble de la partie XXIII. Tous les prin-
cipes et faceuos@&s dans cette partie doivesire

pris enearatisia dans laetérmination de la peine.
Il faut porter attention au fait que la partie XXIIl, par

certaines dispositions, a@affirmé l'importance de la
réduction du recoura lincarcération.

Sentencing is an individual process and in each case
the consideration must continue to be what is a fit sen-
tence for this accused for this offence in this commu-
nity. The effect of s. 718.8(, however, is to alter the
method of analysis which sentencing judges must use in
determining a fit sentence for aboriginal offenders. Sec-
tion 718.2¢€) directs judges to undertake the sentencing
of such offenders individually, but also differently,
because the circumstances of aboriginal people are
unique. In sentencing an aboriginal offender, the judge
must consider: (a) the unique systemic or background
factors which may have played a part in bringing the
particular aboriginal offender before the courts; and (b)
the types of sentencing procedures and sanctions which
may be appropriate in the circumstances for the offender
because of his or her particular aboriginal heritage or
connection. In order to undertake these considerations
the sentencing judge will require information pertaining

eteantihation de la peine est un processus indivi-
duadis” dans chaque cas, il faut continuer de se
demander quelle est la peine eppayritel acces”

telle infraction dans telle commuendualinéa 718.8)

a toutefois I'effet de modifithtadend’analyse que
les juges doivent suivre lorsefeitaidént la peine
apmebur des alinquants autochtones. L'aén’

7¥3.Bnpose aux juges d’aborder latdfmination de

la paifiger a de tels dlinquants d’une fagn indi-
vicigligiais diffrente parce que la situation des
autochtones est pegtidali éterminant la peina °
inflgem d&linquant autochtone, le juge doit exami-
ner: a) les factelemysts ou historiques distinctifs

qui petraeahé des raisons pour lesquelleseland”
guant autochtone se retrouve devant les tribunaux; b) les
types dedunes de etermination de la peine et de
sanctions qui, dans les circonstances, efreuvent

appeagrd I'egard du dlinquant en raison de son

to the accused. Judges may take judicial notice of theeritagé ou attaches autochtones. Aux fins de I'examen

broad systemic and background factors affecting aborig-
inal people, and of the priority given in aboriginal cul-

tures to a restorative approach to sentencing. In the
usual course of events, additional case-specific informa-
tion will come from counsel and from a pre-sentence
report which takes into account the systemic or back-
ground factors and the appropriate sentencing proce-
dures and sanctions, which in turn may come from rep-
resentations of the relevant aboriginal community. The

de ces e@twids, le juge de la peine aura besoin de

renseignements concernantd’atessjuges peuvent

prendre connaissance d'office des facmigsiesyst”
et historigmésagx touchant les autochtones, et de
la peiatdhmee dans les cultures autochtoresine
approche corrective detmidation de la peine.
Normalement, des renseignextifigtsesp I'affaire
proviendront des avocats et d’'un ragspoienpciel
qui tiendra compte des facteamsgsyest” ou histo-
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offender may waive the gathering of that information. riques et degguices de efermination de la peine et
The absence of alternative sentencing programs specific des sanctions epprgmiivant aussi provenir d’ob-
to an aboriginal community does not eliminate the abil- servatioeseptes par la communautautochtone
ity of a sentencing judge to impose a sanction that takes eresge. Le @linquant peut renoncer®unir ces ren-
into account principles of restorative justice and the seignements. L’absence de programme de peines substi-
needs of the parties involved. tutivesesifique @ une communaetautochtone eli-
mine pas la possibitpour le juge d'imposer une peine
qui tienne compte des principes de la justice corrective
et des besoins des parties en cause.

If there is no alternative to incarceration the length of En I'absence de solution de reahkingar&ra-
the term must be carefully considered. The jail term for tion, laedd€ la peine devetré soigneusement exa-
an aboriginal offender may in some circumstances be eenia griode d'emprisonnement impEsa un
less than the term imposed on a non-aboriginal offenderelingliant autochtone pourra dans certaines circons-
for the same offence. However, s. 718)4¢ not to be tancestre moins longue que celle impesi un dlin-
taken as a means of automatically reducing the prison guant non-autochtone pewmdaninaction. Toute-
sentence of aboriginal offenders; nor should it be fois, I'al. BL& 18 doit pasfre considfé comme un
assumed that an offender is receiving a more lenient moyexddee ‘automatiquement la peine d’emprison-
sentence simply because incarceration is not imposed. It nementloepiahnts autochtones. Il ne faut pas-pr’
is also unreasonable to assume that aboriginal peoples sumer non plus ejugleawnt repit une peine plus
do not believe in the importance of traditional sentenc-egerE pour la simple raison que l'incarafion n’est pas
ing goals such as deterrence, denunciation, and separa- engdbsiest pas raisonnable despumer que les
tion, where warranted. In this context, generally, the peuples autochtones ne croient pas en l'importance des
more serious and violent the crime, the more likely it objectifs traditionnels detéandhation de la peine,
will be as a practical matter that the terms of imprison- tels la dissuasioendadation et I'isolement, quand

ment will be the same for similar offences and offend- ils sont jestifbans ce contexte, eegle ¢rérale,
ers, whether the offender is aboriginal or non-aborigi- plus grave et violent sera le crime, plus grande sera la
nal. probabili€ d’'un point de vue pratique que lerjpde

d’emprisonnement soit la eme pour des infractions et
des dlinquants semblables, que leslidguant soit
autochtone ou non-autochtone.

Section 718.2) applies to all aboriginal persons L'adia” 718.8) s’applique & tous les elinquants
wherever they reside, whether on- or off-reserve, in a autochtaneps’'ds résident,a’ I'interieur commea’
large city or a rural area. In defining the relevant aborig-  d'éatir d'une eserve, dans une grande ville ou dans
inal community for the purpose of achieving an effec- une zone rurale. Aux finetelendier la collectivé”
tive sentence, the term “community” must be defined autochtone pertinente en vue de fixer une peine efficace,
broadly so as to include any network of support and le terme «collestidiévrait recevoir uneeélhition
interaction that might be available, including one in an assez large pour incluredeat rde soutien et d'in-
urban centre. At the same time, the residence of the teraction qui pourrait exister, y compris en milieu
aboriginal offender in an urban centre that lacks any net- urbainekrert€mps, le fait que lelifiquant autoch-
work of support does not relieve the sentencing judge of tone habite dans un milieu urbain quede oS
the obligation to try to find an alternative to imprison- eseau de soutien ne ee€ pas le juge qui inflige la
ment. peine de son obligation d'essayer de trouver une solu-

tion de rechangea I'emprisonnement.

In this case, the sentencing judge may have erred in Eretespé juge qui a pronoamcia peine s’est
limiting the application of s. 718.8( to the circum- trom@’s’il a limité l'application de l'al. 7188 aux
stances of aboriginal offenders living in rural areas or elinduants autochtones vivant en milieu rural ou dans
on-reserve. Moreover, he does not appear to have con- eseeve. De plus, il pataie pas avoir examinles
sidered the systemic or background factors which may facteusnsysEs ou historiqgues qui ont pu influer
have influenced the accused to engage in criminal con- sur la conduite criminelle deeactulsl conception
duct, or the possibly distinct conception of sentencing distincte de la sanetiate mjue pouvaient avoir I'ac-
held by the accused, by the victim’s family, and by their eeus$a famille de la victime et leur commur&uEn



692 R. V. GLADUE

[1999] 1 S.C.R.

community. The majority of the Court of Appeal, in dis-
missing the accused’s appeal, also does not appear to
have considered many of the relevant factors. Although
in most cases such errors would be sufficient to justify
sending the matter back for a new sentencing hearing, in
these circumstances it would not be in the interests of
justice to order a new hearing in order to canvass the
accused’s circumstances as an aboriginal offender. Both
the sentencing judge and all members of the Court of
Appeal acknowledged that the offence was a particularly
serious one. For that offence by this offender a sentence
of three years’ imprisonment was not unreasonable.
More importantly, the accused was granted, subject to
certain conditions, day parole after she had served six
months in a correctional centre and, about a year ago,
was granted full parole with the same conditions. The
results of the sentence with incarceration for six months
and the subsequent controlled release were in the inter-
ests of both the accused and society.

rejetant 'appel de I'@eguss juges majoritaires de la
Cour d’appel paraissent eux aussi ne pas awoir examin’
plusieurs des facteurs pertieemtssiMdans la plu-
part des cas, de telles erreurs saffinatéir le ren-
voi de I'affaire pour une nouvelle audierieende d”
nation de la peine, dans les circonstances, il ne serait pas
dansrdtintle la justice d'ordonner une nouvelle
audience pour examiner les circonstances dans les-
quelles se trouve d@acenstant que elihquante
autochtone. Le juge de la peine et tous les juges de la
Cour d’appel ont reconnu que l'infraction etaitause ~
paetiienfient grave. Pour cette infraction commise
par edittgutinte, une peine de trois ans d’emprison-
nerregatt pas dfaisonnable. De éan plus impor-
tante, éacamisaserve de certaines conditions, a
obtenu ueratiifr conditionnelle de jour a® avoir
epung” peine de six magsun centre correctionnel et,
il y a environ un an, elle a obtereratiom ltondi-
tionnelle totale @mestonditions. Lessultats de

la peine imposé, avec une incacdtion de six mois
suivie d’'une lieration contlée, €taient dans I'irefét
de l'accuge et dans celui de la se@.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

CORY AND lacoBuccl JJ — On September 3, LES JUGESCORY ET lacoBucCI — Le 3 septem- 1

1996, the new Part XXIII of th€riminal Code, bre 1996, la nouvelle partie XXIII dGode crimi-

R.S.C., 1985, c. C-46, pertaining to sentencingel, L.R.C. (1985), ch. C-46, relatiala dtermi-

came into force. These provisions codify for the  nation de la peine este eair’vigueur. Ces

first time the fundamental purpose and principles  dispositions codifient pour leepedis I'objec-

of sentencing. This appeal is particularly con-  tif et les principes fondamentaux elefdaida-

cerned with the new s. 718&2(It provides that all ~ tion de la peine. Leepent pourvoi s'irgfesse en

available sanctions other than imprisonment that  particulier au nouvel ale)f TRiPpEvoit I'exa-

are reasonable in the circumstances should be con- men de toutes les sanctions substitutives appli-

sidered for all offenders, with particular attention  cables qui sont pesifdans les circonstances,

to the circumstances of aboriginal offenders. This  plus padiaient en ce qui concerne ledin

appeal must consider how this provision should be  quants autochtones. Il nous faut examiner com-

interpreted and applied. ment intezf@f et appliquer cette disposition.

I. Factual Background I. Les faits

The appellant, one of nine children, was born in L’appelante, issue d’une famille de neuf enfants,?
McLennan, Alberta in 1976. Her mother, Marie esta McLennan, en Alberta, en 1976. Sarey”
Gladue, who was a Cree, left the family home in Marie Gladue, une Crie, @ lguftiyer familial
1987 and died in a car accident in 1990. After en 1987 et est morte dans un accident de voiture en
1987, the appellant and her siblings were raised by  1990esAf©87, I'appelante et sesereS et
their father, Lloyd Chalifoux, a Metis. The appel-  sceurs efatélevés par leur ere, Lloyd Chali-
lant and the victim Reuben Beaver started to live  foux, wiisML'appelante et la victime Reuben
together in 1993, when the appellant was 17 years  Beaver ont comaenge ensemble en 1993,
old. Thereafter they had a daughter, Tanita. In  alors que l'appelante avait 17 ans. lls ont eu une
August 1995, they moved to Nanaimo. Together fille, Tanita. Ext 4895, ils ont dménag a
with the appellant’s father and two of her siblings, = Nanaimo. Aveete de I'appelante et deux de
Tara and Bianca Chalifoux, they lived in a  ses sceurs, Tara et Bianca Chalifoux, ils habitaient
townhouse complex. By September 1995, the dans un comg@sidentiel. En septembre 1995,
appellant and Beaver were engaged to be married, I'appelante et Beaver se sest lffappelante
and the appellant was five months pregnant withetait ‘alors enceinte de cinq mois de leur deund’
their second child, a boy, whom the appellant sub-  enfant, womargu’elle a par la suite appel
sequently named Reuben Ambrose Beaver in hon-  Reuben Ambrose Beaver en 'honneueds son p°
our of his father.

In the early evening of September 16, 1995, the Le 16 septembre 1995, aeliit de la so@é, 3
appellant was celebrating her 19th birthday. She  I'appela¥brait son 19anniversaire de nais-
and Reuben Beaver, who was then 20, were drink-  sance. Elle et Reuben Beavagé aler0 ans,
ing beer with some friends and family members in ~ buvaient deeta bvec des amis et des membres
the townhouse complex. The appellant suspected de leur famille dans le corapidantiél. L'ap-
that Beaver was having an affair with her older sis-  pelante ceonpjt Beaver d’avoir une liaison
ter, Tara. During the course of the evening she avec sa spéer &ara. Au cours de la sedr;
voiced those suspicions to her friends. The appel- elle a fait part de ceorspapses amis. Elle
lant was obviously angry with Beaver. She saidgtait’visiblement en cefe contre BeaveltRADUC-
“the next time he fools around on me, I'll kill TION] «La prochaine fois qu'il me trompe, a-t-elle
him”. The appellant told one of her friends that she  dit, je vais le tuer». L'appelant laudi de ses
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wanted to test Beaver, and asked her friend to “hit  amies qu’elle voulait mettre Bd@meuve, et

on Reuben to see if he would go with her”, but the lui a demae{i’RADUCTION] «faire des avances

friend refused. a’Reuben pour voir s'il irait avec elle». Son amie a
refus.

The appellant’'s sister Tara left the party, fol- Tara, la sceur de I'appelante, a uilh” soiee,
lowed by Beaver. After he had left, the appellant  suivie de Beavees/Agon dpart, I'appelante a
told her friend, “He’s going to get it. He’s really  ditson amie[TRADUCTION] «II va l'avoir. Il va
going to get it this time.” The appellant, on several  vraiment I'avoir cette fBigausieurs reprises,
occasions, tried to find Beaver and her sister. She  I'appelante & elsarguver Beaver et sa sceur.
eventually located them coming down the stairs  Elle les a finalement vus, descendant I'escalier
together in her sister's suite. The appellant sus- ensemble dans 'appartement de sa sceur. Les soup-
pected that they had been engaged in sexual actigennant d’avoir eu des relations sexuelles, I'appe-
ity and confronted her sister, saying, “You're lante a apos&agd’sceur, lui disanfTRADUC-
going to get it. How could you do this to me?” TION] «Tu vas 'avoir. Comment as-tu pu me faire

ca?»

The appellant and Beaver returned separately to L'appelante et Beaver sont revengpaément

their townhouse and they started to quarrel. Durin@ la maison et ils ont commeana'se quereller. Au

the argument, the appellant confronted him with  cours elthdihge, I'appelante lui a reprechdn

his infidelity and he told her that she was fat and  &ifié; il lui a Bpondu gu’'elleefait grosse et

ugly and not as good as the others. A neighbour, laide et qu'alaitnpas aussi bonne que les

Mr. Gretchin, who lived next door was awakened  autres. Un voisin, M. Gretchin, qui haluisét

by some banging and shouting and a female voice ettaéveille par des coups et des cris, et il a

saying “I'm sick and tired of you fooling around  entendu une voix de femme qui digaibuc-

with other women.” The disturbance was becom-TION] «J'en ai marre que tu me trompes avec

ing very loud and he decided to ask his neighbours  d’autres femmes.» Comme il y avait de plus en

to calm down. He heard the front door of the plus de bruit, iecidd d’aller demandea ses

appellant’s residence slam. As he opened his own  voisins de se calmer. Il a entendu claquer la porte

front door, he saw the appellant come running out  dedi@ence de I'appelante. Comme il ouvrait sa

of her suite. He also saw Reuben Beaver banging  propre porteed’eiita’ vu I'appelante sortir en

with both hands at Tara Chalifoux’s door down the  courant de son appartemenegéleanént vu

hall saying, “Let me in. Let me in.” Reuben Beaver frappeileux maing la porte de
Tara Chalifoux plus loin dans le corridor en disant:
[TRADUCTION] «Laisse-moi entrer. Laisse-moi
entrer.»

Mr. Gretchin saw the appellant run toward Bea- Monsieur Gretchin a vu I'appelante courir vers
ver with a large knife in her hand and, as she Beaver, un grand cadtemain, s’approcher de
approached him, she told him that he had better lui et lui dire qu’il ferait mieux de courir. Monsieur
run. Mr. Gretchin heard Beaver shriek in pain and  Gretchin a entendu Beaver crier de douleur et s’ef-
saw him collapse in a pool of blood. The appellant  fondrer dans une mare de sang. L'appelante avait
had stabbed Beaver once in the left chest, and the  po@m@dver une fois la poitrine, du e
knife had penetrated his heart. As the appellant  gauche, et le couteau avait atteint le coeur. Comme
went by on her return to her apartment, Mr.  Il'appelante revenait vers son appartement,
Gretchin heard her say, “I got you, you fucking M. Gretchin I'a entendu [IRRDUCTION] «Je
bastard.” The appellant was described as jumping  t'ai eu, je t'ai eu, maudit chien.» Selon sa descrip-
up and down as if she had tagged someone. tion, l'appelante sautillait comme si elle avait
Mr. Gretchin said she did not appear to realize  adtiquélqu’un. Monsieur Gretchin a dit qu’elle
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what she had done. At the time of the stabbing, the  ne paraissaighasrrce qu’elle avait fait. Au
appellant had a blood-alcohol content of between = momermle a dona’le coup de couteau, I'ap-
155 and 165 milligrams of alcohol in 100 millili-  pelante avait dans le sang entre 155 et 165 milli-
tres of blood. grammes d’alcool par 100 millilitres de sang.

On June 3, 1996, the appellant was charged with Le 3 juin 1996, I'appelante at§ accusé de
second degree murder. On February 11, 1997, fol-  meurtre au secoedlaetit’ Evrier 1997, am@s
lowing a preliminary hearing and after a jury had  une et®Eliminaire et la slection du jury,
been selected, the appellant entered a plea of guilty  I'appelante a ptaidablea I'accusation d’ho-
to manslaughter. micide involontaire coupable.

There was evidence which indicated that the Desé€léments de preuve indiquaient que I’appe-8
appellant had stabbed Beaver before he fled from  lante avait pagBaaver avant qu'il se soit
the apartment. A paring knife found on the living  enfui de I'appartement. Il y avait une petite quan-
room floor of their apartment had a small amount e tti sang de Beaver sur un couteakgumes
of Beaver's blood on it, and a small stab wound teoswf le plancher du salon de I'appartement, et
was located on Beaver’s right upper arm. son bras droit portait une petite marque de blessure
par couteau.

There was also evidence that Beaver had sub- D'autres €léments de preuve indiquaient que9
jected the appellant to some physical abuse in June  Beaver avait commis des actes de violence phy-
1994, while the appellant was pregnant with their  sigliendroit de I'appelante en juin 1994, alors
daughter Tanita. Beaver was convicted of assault, quatHié énceinte de leur fille Tanita. Beaver
and was given a 15-day intermittent sentence with  aeaia€ coupable de voies de fait, et ietlit
one year’s probation. The neighbour, Mr. Gretchin,  vu infliger une peine discontinue de 15 jours suivie
told police that the noises emanating from the  d'un an de probation. Le voisin, M. Gretchin, a dit
appellant's and Beaver's apartment suggested a la police que les bruits provenant de I'apparte-
fight, stating: “It sounded like someone got hitand  ment de I'appelante et de Beaver laissaieat croire °
furniture was sliding, like someone pushed une bagarre. SelofREQUCTION] «Il semblait
around” and “The fight lasted five to ten minutes,  qu’on frappait quelqu’un, que des metaies
it was like a wrestling match.” Bruises later epla&s, comme quelgu’un geidit pouss», puis
observed on the appellant's arm and in the collar-  «La bagarreeadducinga’ dix minutes, @fait
bone area were consistent with her having been in  comme une partie de lutte.» Les meurtrissures
a physical altercation on the night of the stabbing.  olessnplus tard sur le bras de I'appelante et
However, the trial judge found that the facts as  dansd@n de la clavicule tendaieatconfirmer
presented before him did not warrant a finding that  qu’elle avait eu une altercation la taitvig-
the appellant was a “battered or fearful wife”. timet& poignaree. Le juge du pres a toute-

fois estin€ que les faits qui luetaient soumis ne
permettaient pas de conclure que I'appelatat
uUNe[TRADUCTION] «femme battue ou effrag>.

The appellant’s sentencing took place 17 months Le pronone’ de la peine de I'appelante a eu lied?
after the stabbing. Pending her trial, she was 17 moissdprcrime. En attendant son pec’
released on bail and lived with her father. She took  elle at&ainise en libee’sous caution et vivait
counselling for alcohol and drug abuse at Tilicum  chez swa.[Elle a suivi une érapie pour alcoo-
Haus Native Friendship Centre in Nanaimo, and lisme et toxicomanie au Tillicum Haus Native
completed Grade 10 and was about to start Grade  Friendship Cantianaimo, a termé” sa
11. After the stabbing, the appellant was diagnosed emli@i aneé et s’apmfait a commencer sa
as suffering from a hyperthyroid condition, which ~ @mE aneé. Apes le crime, on a diagnostieu”
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was said to produce an exaggerated reaction to any  chez elle une hypmighynaladie qui provo-
emotional situation. The appellant underwent radi-  querait dastions exagéesa toute situation
ation therapy to destroy some of her thyroidemotionnelle. L'appelante a subi une radéestpie
glands, and at the time of sentencing she was tak-  petanid” une partie de sa glande thgm et
ing thyroid supplements which regulated her con- au moment du pemadtd peine, elle prenait
dition. During the time she was on bail, the appel-  des soppits pouregulariser somtat. Pendant
lant pled guilty to having breached her bail on one  qu'eliet ‘en liber” sous caution, I'appelante a
occasion by consuming alcohol. plaidioupableaI'accusation d’avoir vi@ une
fois les conditions de sa 8bation en consommant
de l'alcool.

At the sentencing hearing, when asked if she A l'audience de dfermination de la peine, lors-
had anything to say, the appellant stated that she  qu’on lui a dersantlé avait quelque chose °
was sorry about what happened, that she did not dire, 'appelante a dit qu’elle regrettaieted qui
intend to do it, and that she was sorry to Beaver's @rriyi’elle n'avait pas eu lintention d'agir
family. ainsi et gu'elleetait peiee pour la famille de

Beaver.

In his submissions on sentence at trial, the Dans ses observations relativesla peine, au
appellant’s counsel did not raise the fact that the g®motavocat de I'appelante n'a pas soelde”
appellant was an aboriginal offender but, when fait que I'appektait uine dlinquante autoch-
asked by the trial judge whether in fact the appel- tone, mais lorsque le juge lui a €esnatid”
lant was an aboriginal person, replied that she wastait éffectivement autochtone, il godndu qu'elle
Cree. When asked by the trial judge whether thetait Crie. Quand le juge lui a demansi’la ville
town of McLennan, Alberta, where the appellant de McLennan, en Alberttappelante a grandi
grew up, was an aboriginal community, defenceetait"une communagtautochtone, I'avocat de la
counsel responded: “it's just a regular commu- efedse aeapondu que €fait [TRADUCTION] «une
nity”. No other submissions were made at the sen- commeieidinaire». Aucune autre observation
tencing hearing on the issue of the appellant's atéapiésentea I'audience de etermination de

aboriginal heritage. Defence counsel requested a  la peine sur la question de I'origine autochtone de

suspended sentence or a conditional sentence of [I'appelante. L'avocaefienked demapdine

imprisonment. Crown counsel argued in favour of  condamnation avec sursis ou un sursis de sentence.

a sentence of between three and five years’ impris-  Le procureur du em@nigtiblic a plaid” en
onment. faveur d'une peine de tr@icing ans d’emprison-
nement.

The appellant was sentenced to three years’ L'appelante &fé condamaéa une peine d’em-

imprisonment and to a ten-year weapons prohibi-  prisonnement de trois artixeans d'interdic-

tion. Her appeal of the sentence to the British  tion de port d’arme. L'appel de sa senfance °

Columbia Court of Appeal was dismissed. Cour d'appel de la Colombie-Britannicgte a ~
rejee.

Il. Relevant Statutory Provisions Il. Dispositioregi$latives pertinentes

It may be helpful at this stage to set out ss. 718, |l peut étre utilea ce stade de citer les art. 718,
718.1 and 718.2 of th€riminal Code as well as  718.1 et 718.2 @Qode criminegl ainsi que l'art. 12
s. 12 of thelnterpretation Act, R.S.C., 1985, c.  de laoi d'interprétation, L.R.C. (1985), ch. I-21.
[-21.



[1999] 1 R.C.S. R. C. GLADUE Lesjuges Cory et lacobucci 699

Criminal Code Code criminel

Purpose and Principles of Sentencing Objectif et principes

718. [Purpose] The fundamental purpose of sentenc- 718. [Objectif] Le pronone’des peines a pour objectif
ing is to contribute, along with crime prevention initia- essentiel de contribuer, gbamadinta’ d’autres initia-
tives, to respect for the law and the maintenance of a tivesedtention du crime, au respect de la loi et au
just, peaceful and safe society by imposing just sanc- maintien d’'urdésosie, paisible eusé par l'inflic-
tions that have one or more of the following objectives: tion de sanctions justes visant un ou plusieurs des objec-
tifs suivants:

(a) to denounce unlawful conduct; a) dénoncer le comportementatial;

(b) to deter the offender and other persons from com- b) dissuader lesalinquants, et quiconque, de com-
mitting offences; mettre des infractions;

(c) to separate offenders from society, where neces- ¢) isoler, au besoin, lesetihquants du reste de la
sary; Sootts;

(d) to assist in rehabilitating offenders; d) favoriser la einsertion sociale deslitiquants;

(e) to provide reparations for harm done to victims or €) assurer lagparation des torts cassaux victimes
to the community; and oa [a collectivit;

(f) to promote a sense of responsibility in offenders, f) susciter la conscience de leurs responsesititiez
and acknowledgment of the harm done to victims and édingliants, notamment par la reconnaissance du
to the community. tort qu'ils ont caesux victimes e& la collectivig.

718.1 [Fundamental principle] A sentence must be 718.1 [Principe fondamental] La peine est proportion-
proportionate to the gravity of the offence and the reele gravi€' de I'infraction et au degrde responsa-
degree of responsibility of the offender. l@lidu alinquant.

718.2 [Other sentencing principles] A court that 718.2 [Principes de efermination de la peine] Le tri-
imposes a sentence shall also take into consideration the lrirainihie la peina infliger compte tenedale-

following principles: ment des principes suivants:
(@) a sentence should be increased or reduced to a) la peine devraitefte ada@é aux circonstances
account for any relevant aggravating or mitigating aggravantes enuatttes &ésa la pergtration de
circumstances relating to the offence or the offender, l'infractionaola “situation du elinquant; sont
and, without limiting the generality of the foregoing, notamment ceré@d” comme des circonstances
aggravantes desléments de preuvetablissant:
(i) evidence that the offence was motivated by bias, () que l'infraction esteaqtar des pjuges ou
prejudice or hate based on race, national or ethnic de la hainesfenddes facteurs tels que la race,
origin, language, colour, religion, sex, age, mental I'origine nationale ou ethnique, la langue, la cou-
or physical disability, sexual orientation or any leur, la religion, le seagel'Ta dficience men-
other similar factor, tale ou physique ou l'orientation sexuelle,
(i) evidence that the offender, in committing the (i) que rinfraction ptée par le diinquant
offence, abused the offender’s spouse or child, constitue un mauvais traitement de son conjoint ou
de ses enfants,
(iii) evidence that the offender, in committing the (iii) que Tlinfraction pé&dE par le dlinquant
offence, abused a position of trust or authority in constitue un abus de la confiance de la victime ou
relation to the victim, or un abus d'auterd sonegard,
(iv) evidence that the offence was committed for (iv) que l'infractiortéa commise au profit ou
the benefit of, at the direction of or in association sous la direction d’'un gang, ou en association avec
with a criminal organization lui;

shall be deemed to be aggravating circumstances;
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(b) a sentence should be similar to sentences imposed b) I’harmonisation des peines, c’esdire l'infliction

on similar offenders for similar offences committed in de peines semblabtedles infliglesa des dlin-

similar circumstances; quants pour des infractions semblables commises
dans des circonstances semblables;

(c) where consecutive sentences are imposed, the c) I'obligation d'éviter 'exa@s de nature ou de dar”

combined sentence should not be unduly long or dans linfliction de peinescatiuss;
harsh;
(d) an offender should not be deprived of liberty, if d) l'obligation, avant d’envisager la privation de
less restrictive sanctions may be appropriate in the diberexaminer la possibiéit’de sanctions moins
circumstances; and contraignantes lorsque les circonstances le justifient;
(e) all available sanctions other than imprisonment €) lI'examen de toutes les sanctions substitutives
that are reasonable in the circumstances should be applicables qui soeefusldiis les circonstances,
considered for all offenders, with particular attention plus paréoetnent en ce qui concerne leslimt
to the circumstances of aboriginal offenders. guants autochtones.

Interpretation Act Loi d'interprétation

12. Every enactment is deemed remedial, and shall 12. Tout texte est cersapporter une solution de droit
be given such fair, large and liberal construction and et s'iteErmé la maere la plusquitable et la plus
interpretation as best ensures the attainment of its large qui soit compatible aadisdsioh de son objet.
objects.

[ll. Judicial History lll. Historique des praglures judiciaires
A. Supreme Court of British Columbia A. Cour supréme de la Colombie-Britannique

In his reasons, the trial judge took into account Dans ses motifs, le juge du pesca pris en
several mitigating factors. The appellant was only ~ compte plusieurs factezmsaaits. L'appelante
20 years old at the time of sentence, and apart from  n’avait que 20 ans au moment die pterlanc’
an impaired driving conviction, she had no crimi-  peine, et hormis wwardtion de culpabitt’
nal record. She had two children and was expect-  pour conduite aveedeaaffdtiblies, elle n'avait
ing a third although he considered her pregnancy a  pas de casier judiciaire. Elle avait deux enfants et
neutral factor. Her family was supportive and she  en attendait uretn@sbien que le juge ait con-
was attending alcohol abuse counselling and er8ida grossesse comme un facteur neutre. Elle
upgrading her education. The appellant was pro-  avait le soutien de sa famille, suivadrapie th”
voked by the deceased’s insulting behaviour and  pour son alcoolisme et poursuivetides -
remarks. At the time of the offence, the appellant C'est la victime qui, par sa conduite et ses
had a hyperthyroid condition which caused her to  remarques insultantes, a prtapgelante. Au
overreact to emotional situations. The appellant ~moment de letpsiph de I'infraction, I'appe-
showed some signs of remorse and entered a plea  lante souffrait d’hypdighyre qui la condui-
of guilty. saita réagir excessivemer des situationgmo-

tionnelles. Elle a mongrdes signes de remords et a
plaidé coupable.

On the other hand, the trial judge identified sev- En revanche, le juge du pexa releg plusieurs
eral aggravating circumstances. The appellant circonstances aggravantes. L’'appelante a poi-
stabbed the deceased twice, the second time after eyl@mrdctime deux fois, la dewine apes sa
he had fled in an attempt to escape. Also, the tentative de fuite. L'infragttitnauissi particu-
offence was of particular gravity. From the erktment grave. D’'aps les remarques qu'elle a
remarks she made before and after the stabbing it  faites avanestleprcoups de couteaugthit
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was very clear that the appellant intended to harm

clair que I'appelante avait I'intention de causer du

the deceased. Further, the appellant was not afraid adzavictime. De plus, elle n'avait pas peur de

of the deceased; indeed, she was the aggressor.

The trial judge considered that specific deter-

rence was not required in the circumstances of this

case. However, in his opinion the principles of

denunciation and general deterrence must play a

role. He was of the view that the sentence should

also take into account the need to rehabilitate the

appellant and give her some insight both into her
conduct and the effect of her propensity to drink.
The trial judge decided that in this case it was not

appropriate to suspend the passing of sentence or

to impose a conditional sentence.

Le juge du proes a estim’qu’il n'y avait pas

la victime; en fataitllagresseur.

17

lieu de rechercher un effet dissuasif particulier
dans les circonstances aéeddsgon avis, tou-
tefois, le principe @mdaciition et celui de
I'effet dissusrsifa) devaient jouer uroké. Il a
edjime’ la peine devagigalement tenir compte
dedassit’de favoriser lagihsertion sociale de
'appelante et de lui permet&#édhir 'soigneu-
semesat conduite ed Son penchant pour l'al-
cooledid dju'il ne convenait pas en 'esge
de surseoir au prendeda peine ou d'imposer

une condamnation avec sursis.

The trial judge noted that both the appellant and Le juge du proes a fait remarquer que I’appe—18

the deceased were aboriginal, but stated that they

were living in an urban area off-reserve and not
“within the aboriginal community as such”. He
found that there were not any special circum-
stances arising from their aboriginal status that he
should take into consideration. He stated that the
offence was a very serious one, for which the
appropriate sentence was three years’ imprison-
ment with a ten-year weapons prohibition.

lante et la vatmeat tous deux autochtones,
mais a seutigiils vivaient en milieu urbairg °
'exieur de la &Serve, et NONTRADUCTION]
«dans la comnaurawidchtone en tant que
telle». Il aesfim’de leur statut d’autochtone
ewewdait aucune circonstance partietdi qu'il
devait prendre en eaid. Il a dit qu'il
s’agissait d'une infraeograne, pour laquelle
il convenait d’'infliger une peine de trois ans d’em-

prisonnement avec interdiction de pedsf une
arme pendant dix ans.

B. Court of Appeal for British Columbia (1997),
98 B.C.A.C. 120

B.Cour dappel de la Colombie-Britannique

(1997), 98 B.C.A.C. 120

The appellant appealed her sentence of three L'appelante a interjetappel de la peine de trois 19

years’ imprisonment, but not the ten-year weapons
prohibition. She appealed on four grounds, only
one of which is directly relevant, namely whether

the trial judge failed to give appropriate considera-
tion to the appellant’s circumstances as an aborigi-
nal offender. The appellant also sought to adduce
fresh evidence at her appeal regarding her efforts
since the killing to maintain links with her aborigi-

nal heritage. The fresh evidence showed that the
appellant had applied to become a full status Cree,

and that she had obtained that status for her daugh-

ter Tanita. She had also maintained contact with
Beaver's mother, who is a status Cree, and who

ans d'emprisonnement, mais non de l'interdiction
de port d’'armes pendant dix ans. Elle a fait valoir
quatre moyens d’appel, dont un seul est directe-
ment pertinent, savoir si le juge ég px@if
omis de prendrend’en consgtation les cir-
constances dans lesquelles elle se trouvait en tant
celegdante autochtone. Elle aegdlement
chexch” pBsenter de nouveaurléments de
preuve concernant ses efforts, depuidréa perp’
tion de l'infraction, pour conserver ses liens avec
la culture autochtone. Ces neléenizgeta-
blissaient que I'appelante avait eldenahein
statut de Crie, statut qu’elle avait obtenue pour sa
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was in turn assisting the appellant with the status  fille Tanita. Elgadement maintenu des liens
applications. avec la ene de Beaver, une Crie inscrite, qui I'a
aidée dans sesediarches pour obtenir le statut.

The Court of Appeal unanimously concluded La Cour d'appel a concla 'unanimig que le
that the trial judge had erred in concluding that juge dugzra/ait commis une erreur en con-
s. 718.2¢) did not apply because the appellant was  cluant que I'al. 18 s'appliquait pas parce
not living on a reserve. However, Esson J.A. que l'appelante n’habitait pas danssene.r’
(Prowse J.A. concurring) found no error in the trial ~ Toutefois, le juge Esson (avec l'appui du juge
judge’s conclusion that, in this case, there was no  Prowse) aeegtienle juge du pres ne Lfait

basis for giving special consideration to the appel- pas g@nponcluant qu'il n'y avait aucune rai-
lant’s aboriginal background. Esson J.A. noted that  son, dans cette affaire, d’accorder une attention
the appellant’s actions involved deliberation, moti-  partereli'aux origines autochtones de l'appe-
vation, and “an element of viciousness and persis- lante. Le juge Esson a fait remarquer qu’il y avait

tence in the attack”, and that the killing constituted  dans les actes de I'appelaatentrsts de eli-

a “near murder” (p. 138). He found that, on the erabion et de motivation, ainsSiTHADUCTION]

facts presented in this case, it could not be said that  «eléameht de brutakt’et de persistance dans

the sentence, if a fit one for a non-aboriginal per-  Il'attaque», et gu’il s’agissait[TRADUCTION]

son, would not also be fit for an aboriginal person.  «quasi-meurtre» (p. 138). Il @ estancompte

Esson J.A. concluded therefore that the trial judge  tenu des fagisngls en I'espce, ilétait impos-

did not err in not giving effect to the principle set  sible de dire que la peine, stteiteindiqEe

out in s. 718.2) of the Criminal Code and dis-  pour un non-autochtone, netdit pasegalement

missed the appeal. Although it is not entirely clear ~ pour un autochtone. Il a donc conclu que le juge du

from the reasons of Esson J.A., he appears also to egrdavait pas commis d’erreur en ne donnant

have dismissed the appellant's application to pas effet au priecipa€ a I'al. 718.2) du

adduce fresh evidence regarding her efforts t&ode criminel, et il a reje¢”I'appel. Bien que cela

maintain links with her aboriginal heritage. ne ressorte pas ttairement de ses motifs, le
juge Esson para”avoir également rejet” la
demande de l'appelante deepenter de nouveaux
eléments de preuve concernant ses efforts pour
conserver ses liens avec sa culture autochtone.

Rowles J.A. (dissenting) reviewed many reports Le juge Rowles (dissident) &ddé, apes avoir
and parliamentary debates and determined that the  esa@m®indbmbreux rapports etlztts parlemen-
mischief that s. 718.8( was designed to remedy taires, que la situation que l'al. §18i&ait a
was the excessive use of incarceration generallyeformerétait celle du recours excesaif’'incare-
and the disproportionately high number of aborigi-  ration derfaggrérale, et du nombre dispropor-
nal people who are imprisoned, in particular. She  #odfdutochtones emprisoes,” en particulier.
stated that s. 718.8)(invites recognition and ame- A son avis, l'al. 718.8) appellea la reconnais-
lioration of the impact which systemic discrimina-  sanca &anélioration de la situation de discri-
tion in the criminal justice system has upon aborig-  minatioresyigtie que vivent les autochtones au
inal people. She referred to the importance of  sein demsysde justice griale. Elle a soulign”
acknowledging and implementing the different I'importance de rectreret d’'implanter les con-
conceptions of criminal justice and of appropriate  ceptionemdifites de la justice et des sanctions
criminal sanctions held by many aboriginal peo- engles qui sont celles de nombreux peuples
ples, including, in particular, the conception of  autochtones, y compris, en particulier, la concep-
criminal justice as involving a strong restorative  tion d’'une justieeafg comportant un foelé-
element. ment correctif.
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In this case, Rowles J.A. agreed that the crime En I'esggce, le juge Rowles a reconnu la gnavit'22
committed by the appellant was serious. The cir- du crime commis par l'appelante. Les circons-
cumstances surrounding the offence were tragic for ~ tances entourantd&rgigmp de l'infraction ont
everyone, including the appellant’s children. Yet,ett tragiques pour tout le monde, y compris les
the circumstances of the offence included provoca-  enfants de I'appelante. Toutefois ces circonstances
tion, superimposed on an undiagnosed medical incluaient la provocation, eeaibin probtime
problem affecting the appellant’'s emotional stabil- edical non diagnostiqu affectant la stabikt”
ity. The offender was young and emotionally emétive de I'appelante. Laetihquanteetait jeune
immature. She had an alcohol problem but no his- et immature sur lemiatif. 'Elle avait un pro-
tory of other criminal conduct or acts of violence. erhE d’alcool mais pas d’awdents de conduite
The success the appellant enjoyed while on bail  criminelle ou d'actes de violence. Less progr’
awaiting trial showed that she was likely to be a  accomplis par I'appelante quancktatieen
good candidate for further rehabilitation. Rowles libersous caution en attendant son psoc’
J.A. also referred favourably to the fresh evidence emalitraient qu’elle serait vraisemblablement une
which showed that the appellant was taking steps  bonne candidate paindartion sociale. Le
to maintain links with her aboriginal heritage. juge Rowlesgalément pagel’en termes favo-

rables des nouveaweléments de preuve indiquant
gue I'appelante prenait des mesures pour conserver
des liens avec la culture autochtone.

Rowles J.A. concluded that a sentence of three Le juge Rowles a conclu qu’une peine de troi$3

years’ imprisonment was excessive. The principles  ans d’emprisonnetaéniexcessive. Les prin-

of general deterrence and denunciation had to be  cipes de la dissiarsimiegét de la elioncia-

reflected in the sentence, but the sentence could tion devaient e@rreffins la peine impes,

have been designed to advance the appellant's  mais celle-ci aurgitepcoitye de mamire a

rehabilitation through a period of supervised pro-  favoriseeilasertion sociale de I'appelante dans

bation. Rowles J.A. would have allowed the appeal le cadre d'eriedp” de probation sous surveil-

and reduced the sentence to two years less a day to  lance. Le juge ®aivi#avis d’accueillir I'ap-

be followed by a three-year period of probation. pel eedeiré la pein@ deux ans moins un jour,
suivie d'une griode de probation de trois ans.

IV. Issue IV. Question en litige

The issue in this appeal is the proper interpreta- La questiona’trancher dans le ggént pourvoi 24

tion and application to be given to s. 718)2¢f est la fapn dont il convient d’intergter et d’'ap-
the Criminal Code. The provision reads as follows:  pliquer I'al. 716).8lu Code criminel:

718.2 A court that imposes a sentence shall also take 718.2 Le tribunal étermine la peina infliger compte
into consideration the following principles: tergalement des principes suivants:

(e) all available sanctions other than imprisonment €) lI'examen de toutes les sanctions substitutives

that are reasonable in the circumstances should be applicables qui soeefusldiis les circonstances,
considered for all offenders, with particular attention plus parécerinent en ce qui concerne leslimk
to the circumstances of aboriginal offenders. guants autochtones.

The question to be resolved is whether the majority ~ La question qu'il nousefautdre est de savoir

of the British Columbia Court of Appeal erred in  si les juges majoritaires de la Cour d’appel de la
finding that, in the circumstances of this case, the = Colombie-Britannique ont commis une erreur en
trial judge correctly applied s. 718€2(in impos-  concluant que, vu les circonstances de dessple
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ing a sentence of three years’ imprisonment. To  juge dueprag’ correctement appligulal.
answer this question, it will be necessary to deter-  El&R infligeant une peine de trois ans d’em-
mine the legislative purpose of s. 718)2@nd, in  prisonnement. Pour ce faire, nous devaimid”
particular, the words “with particular attention to  I'objet de I'al. 7&8.2t en particulier, des mots
the circumstances of aboriginal offenders”. The  «plus pami@iient en ce qui concerne les
appeal requires this Court to begin the process ofelingliants autochtones». Le pourvoi oblige ainsi
articulating the rules and principles that should notre Gowormmencer le processusldbora-
govern the practical application of s. 718)20f tion des egles et des principes qagiront I'appli-
the Criminal Code by a trial judge. cation corete de l'al. 718.8) du Code criminel

par le juge du praas.

V. Analysis V. Analyse
A. Introduction A. Introduction

As this Court has frequently stated, the proper Comme notre Cour I'a dit maintes fois, il faut,
construction of a statutory provision flows from  pour intetpr’ correctement une disposition de

reading the words of the provision in their gram-  loi, lire les termes de la disposition en suivant leur
matical and ordinary sense and in their entire con-  sens grammatical et ordinaire et dans leur contexte

text, harmoniously with the scheme of the statute = global, en harmonie avendtie gférale de
as a whole, the purpose of the statute, and the laloi, son objet ainsi que I'intentgrsktelr.
intention of Parliament. The purpose of the statute  L'objet de la loi et l'intentioregislateur, en
and the intention of Parliament, in particular, are to  particulier, doatemiEfinis sur le fondement de
be determined on the basis of intrinsic and admis-  sources @gties et de sources extengsies
sible extrinsic sources regarding the Act's legisla-  admissibles touchant I'histagiskatif de la loi
tive history and the context of its enactmeRizzo et le contexte de son adoptioRizzo & Rizzo
& Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at Shoes Ltd. (Re), [1998] 1 R.C.S. 27, aux par. 20 °
paras. 20-23R. v. Chartrand, [1994] 2 S.C.R. 864, 23R. c. Chartrand, [1994] 2 R.C.S. 864a la
at p. 875; E. A. DriedgeConstruction of Statutes  p. 875; E. A. DriedgelConstruction of Statutes (28
(2nd ed. 1983), at p. 8Driedger on the Construc-  éd. 1983)a’la p. 87 Driedger on the Construction
tion of Satutes (3rd ed. 1994), by R. Sullivan, at of Statutes (3¢ &d. 1994), par R. Sullivara la
p. 131. p. 131.

Also of importance in interpreting federal legis- En ce qui concerne l'interptation de ladgisla-
lation is s. 12 of the federdhterpretation Act, tion fédérale, I'art. 12 de ld.oi d'interprétation,
which provides: loi €ckrale, esegalement important:

12. Every enactment is deemed remedial, and shall 12. Tout texte est cemsapporter une solution de droit
be given such fair, large and liberal construction and et s'itErmlé la maere la plusquitable et la plus
interpretation as best ensures the attainment of its large qui soit compatible aadisdéioh de son objet.
objects.

Section 718.2) has already received judicial L'alinea 718.8) a ddja ét examie” dans plu-
consideration in several provincial appellate court  siewsistbns de cours d'appel provinciales,
decisions: see, e.gR. v. McDonald (1997), 113  notammenR. c. McDonald (1997), 113 C.C.C.
C.C.C. (3d) 418 (Sask. C. AR v. J. (C) (1997), (3d) 418 (C.A. Sask.R. c. J. (C) (1997), 119
119 C.C.C. (3d) 444 (Nfld. C.A)R v. Wells C.C.C. (3d) 444 (C.AT.-N)R. c. Wells (1998),
(1998), 125 C.C.C. (3d) 129 (Alta. C.AR. v. 125 C.C.C. (3d) 129 (C.A. Alb.)R. c. Hunter
Hunter (1998), 125 C.C.C. (3d) 121 (Alta. C.A));  (1998), 125 C.C.C. (3d) 121 (C.A. Ab.X.

R. v. Young (1998), 131 Man. R. (2d) 61 (C.A.). Young (1998), 131 Man. R. (2d) 61 (C.A.). C’est
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This is the first occasion on which this Court has  cependant lagne=fois que notre Cour a l'occa-
had the opportunity to construe and apply the pro-  sion d'irtempet d'appliquer cette disposition.
vision.

With this introduction, we now wish to discuss Cette introductioretant faite, nous nous propo-28
the wording of s. 718.8 and the scheme of Part sons maintenant d'examiner le texte de [Ial.
XXIII of the Criminal Code, as well as the legisla-  71&)2et I'economie de la partie XXIII dCode
tive history and the context behind s. 718 2( criminel, ainsi que I'historiqueedislatif et le con-
with the aim of determining and describing the cir-  texte qui ont elaraissancea T'al. 718.2), en
cumstances of aboriginal offenders. This discus- vuedlimidet de circonscrire la situation des
sion is followed by a framework for the sentencing elimjuants autochtones. Cet examen sera suivi
judge to use in sentencing an aboriginal offender.  d'un cadre d’analyse dont le jugéequirtE la
The reasons then deal with the specific facts and  peine pourra se servir dans le ediaglestd’
sentence in this case. autochtones. Nous examinerons ensuite les faits de

la pésente egxe et la peine infligg.

B. The Wording of Section 718.2(e) and the B. Le texte de I'al. 718.2¢) et I'économie de la
Scheme of Part XXIlI partie XXII

The interpretation of s. 718&)(must begin by Pour interpeter I'al. 718.2), il faut commencer 29
considering its words in context. Although this  par en examiner les termes en contexte. Bien que
appeal is ultimately concerned only with the mean-  Es@nt pourvoi ne porte ultimement que sur le
ing of the phrase “with particular attention to the  sens du passage «plus aemeht en ce qui
circumstances of aboriginal offenders”, that phrase  concerneeliegjubints autochtones», ce passage
takes on meaning from the other words of tire son sens du reste de I'ak)7d8.Pobjectif
s. 718.2¢), from the purpose and principles of sen- et des principes eflerntihation de la peine
tencing set out in ss. 718-718.2, and from the overenon@&s aux art. 718 718.2, ainsi que descono-
all scheme of Part XXIII. mie gy¥rale de la partie XXIII.

The respondent observed that some caution is in L'intimee a fait observer qu'il faut integger 30
order in construing s. 718g)( insofar as it would  avec prudence l'al. 76},2n ce sens qu'il serait
be inappropriate to prejudge the many other impor-  inopportun égiger des nombreuses autres
tant issues which may be raised by the reforms but  questions importantes qefertess appoees
which are not specifically at issue here. However,  sont susceptibles de poser mais qui ne sont pas
it would be equally inappropriate to construe eg@&ment en litige dans lagsénte affaire. Tou-

s. 718.2¢) in a vacuum, without considering the  tefois, il serait tout aussi inopportun d’iterpr’
surrounding text which gives the provision its  Il'al. 7H}.2lans l'abstrait, sans examiner son
depth of meaning. To the extent that the broader  contexte textuel qui lwéreosd signification
scheme of Part XXIll informs the proper construc-  profonde. Dans la mesgufecohomie ghérale
tion to be given to s. 7188)( it will be necessary  de la partie XXkgclaire l'interpgtationa donner
to draw at least some general conclusions about theel'al. 718.2), il sera mcessaira tout le moins de
new sentencing regime. tirer certaines conclusiom®rgles au sujet du

nouveau egime de dfermination de la peine.

A core issue in this appeal is whether s. 7E.2( Une question est centrale dans lesanrit pour- 31
should be understood as being remedial in nature,  voi: I'al. @18d-il étre interpet® comme une
or whether s. 718.8), along with the other provi-  disposition essentiellemepiaratrice, ou n’est-il,
sions of ss. 718 through 718.2, are simply a codifi-  avec les autres dispositions des ari71RL3, °
cation of existing sentencing principles. The  qu’'une simple codification des principesede d”
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respondent, although acknowledging that mination de la peine existants? Tout en reconnais-
s. 718.2¢) was likely designed to encourage sen-  sant que l'al. @l&2vraisemblablemenéeté
tencing judges to experiment to some degree with cw@our inciter les juges exgrimenter jusqé’
alternatives to incarceration and to be sensitive to  un certain point les solutions de radtinoge °
principles of restorative justice, at the same time eratibn efa'étre sensibles aux principes de justice
favours the view that ss. 718-718.2 are largely a  corrective, léstipfiviegie I'opinion que les
restatement of existing law. Alternatively, the  art. a1818.2 sont avant tout une reformulation
appellant argues strongly that s. 718)'3(specific  du droit existant. En revanche, I'appelante soutient
reference to aboriginal offenders can have no pur-  fermement que la mention expressdindes d’
pose unless it effects a change in the law. The  quants autoclstoles 718.2) ne peut avoir
appellant advances the view that s. 718.2 in  d’autre objet gu’'une modification du droit. Elle fait
fact an “affirmative action” provision justified valoir que I'al. 718 2st en fait une disposition
under s. 15(2) of th€anadian Charter of Rights de «promotion sociale» juse®& en vertu du
and Freedoms. par. 15(2) de l&Charte canadienne des droits et
libertés.

Section 12 of thdnterpretation Act deems the Suivant l'art. 12 de ld.oi d'interprétation, la
purpose of the enactment of the new Part XXIIl of  nouvelle partie XXIICdde criminel est censé
the Criminal Code to be remedial in nature, and  apporter une solution de droit, et toutes ses dispo-
requires that all of the provisions of Part XXIll,  sitions, dont I'al. 7&B.8oivent s'interpeter de
including s. 718.2), be given a fair, large and lib-  la marg’la plusquitable et la plus large qui soit
eral construction and interpretation in order to  compatible aveedtsation de cet objectif de
attain that remedial objective. However, the exis- eparation. Toutefois, I'existence de l'art. 12 ne
tence of s. 12 does not answer the essential ques-  permet pgoudred’la question essentielle de
tion of what the remedial purpose of s. 718.2¢.  savoir quel est I'objeteparateur de I'al. 718cp
One view is that the remedial purpose of ss. 718, On peut soutenir que les art. 718, 718.1 et 718.2
718.1 and 718.2 taken together was precisely to  casbavaient mci€ment pour objetepara-
codify the purpose and existing principles of sen-  teur de codifier I'objectif et les principesede d”
tencing to provide more systematic guidance to  mination de la peine existants afin de fournir aux
sentencing judges in individual cases. Codifica- juges un guide plesstgjle dans les cas indi-
tion, under this view, is remedial in and of itself  viduels. Suivant cette conception, la codification
because it simplifies and adds structure to trial eglandtrice en soi parce qu’elle simplifie et
level sentencing decisions:; see, eldcDonald,  structure le pronomcdes peines en prezné ins-
supra, at pp. 460-64per Sherstobitoff J.A. tance: voir, par exMcDonald, précit, aux

pp. 460a 464, le juge Sherstobitoff.

In our view, s. 718.2j is more than simply a A notre avis, I'al. 718.8) est plus qu'une simple
re-affirmation of existing sentencing principles. eaffirmation de principes deetErmination de la
The remedial component of the provision consists  peine existants. La compagarmrice de la
not only in the fact that it codifies a principle of  dispositioeside non seulement dans le fait
sentencing, but, far more importantly, in its direc- qu’elle codifie un principesttgrdination de la
tion to sentencing judges to undertake the process  peine, maisale daaucoup plus importante,
of sentencing aboriginal offenders differently, in  dans sa directive aux juges d’abordemdifféent
order to endeavour to achieve a truly fit and proper le processietatendiation de la peire I'egard
sentence in the particular case. It should be said @ewdants autochtones, pour en arrigesine
that the words of s. 718&€)(do not alter the funda-  peinentablement adapt et appropeé dans un
mental duty of the sentencing judge to impose a  caseddhimporte de dire que le libellde I'al.
sentence that is fit for the offence and the offender.  &L&&@ change rien au devoir fondamental du
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For example, as we will discuss below, it will gen-  juge d'infliger une peine eglaptinfraction et
erally be the case as a practical matter that particu- efinqdant. Par exemple, comme nous l'indi-
larly violent and serious offences will result in  quons cieapril s'a¥rera gréralement qu'en
imprisonment for aboriginal offenders as often as  pratique les infractions partowdint violentes

for non-aboriginal offenders. What s. 718)2( ou graves entragront 'emprisonnement pour les
does alter is the method of analysis which eachelingiants autochtones aussi souvent que pour les
sentencing judge must use in determining the elindlants non-autochtonesaldi l'al. 718.2%)
nature of a fit sentence for an aboriginal offender.  apporte un changement, c'est dasthddem”
In our view, the scheme of Part XXIII of tizrim  d’analyse que doit utiliser chaque juge poated”

inal Code, the context underlying the enactment of  miner la nature de la peinedediguf un elin-

s. 718.26), and the legislative history of the provi-  quant autochtdneotre avis, tant &conomie de
sion all support an interpretation of s. 718)2fs  la partie XXIlII duCode criminel que le contexte
having this important remedial purpose. de l'adoption et Tlhistoricegislatif de I'al.

718.2) concourenti’en faire une disposition ayant
cet important objetaparateur.

In his submissions before this Court, counsel for Dans sa plaidoirie devant notre Cour, l'avoca?
the appellant expressed the fear that s. 788.2(de I'appelante a exprien’la crainte que [lal.
might come to be interpreted and applied in a man-  @L&!8n viennea'€tre interpet et applige’de
ner which would have no real effect upon the day- telle emanju’il n'aurait aucun effeteel sur la
to-day practice of sentencing aboriginal offenders cofegont se pratique quotidiennementésedmi-
in Canada. In light of the tragic history of the treat-  nation de la peine dans le caslidgsiats
ment of aboriginal peoples within the Canadian  autochtones au C&ttadadone’I'histoire tra-
criminal justice system, we do not consider this  gique du traitement des autochtones au sein du sys-
fear to be unreasonable. In our view, s. 7E}.2( teme canadien de justiceengle, cette crainte ne
creates a judicial duty to give its remedial purpose  nousitpaas” @raisonnableA notre avis, I'al.
real force. 718.8) impose aux tribunaux I'obligation de don-

nera son objeteparateur une forceelle.

Let us consider now the wording of s. 718)2( Examinons maintenant le texte de l'al. 7H}.2 35
and its place within the overall scheme of Part et la place qu’il occupe éapnadiie ghérale
XXIII of the Criminal Code. de la partie XXIII duCode criminel.

Section 718.2) directs a court, in imposing a L'alinea 718.8) oblige un tribunal qui inflige 36
sentence, to consider all available sanctions other une pairaminer toutes les sanctions substitu-
than imprisonment that are reasonable in the cir- tives applicables qui sonegastifins les cir-
cumstances for all offenders, “with particular  constances, «plus pateEmiént en ce qui con-
attention to the circumstances of aboriginal offend-  cernedisogiants autochtones». Il est clair que
ers”. The broad role of the provision is clear. As a la disposition a une large.gortitre de prin-
general principle, s. 718&)(applies to all offend-  cipe egéral, I'al. 718.2) s’appliquea tous les
ers, and states that imprisonment should be theelingliants, et il porte que I'emprisonnement
penal sanction of last resort. Prison is to be used  dentraitld sanction griale de dernier recours.
only where no other sanction or combination of  On ne devrait imposer I'emprisonnement que lors-
sanctions is appropriate to the offence and the  que aucune autre sanction ou combinaison de sanc-
offender. tions n’'est approge” pour I'infraction et le elin-

quant.

The next question is the meaning to be attrib- La question suivante est le semsttribuer aux 37
uted to the words “with particular attention to the  mots «plus pasdiguiént en ce qui concerne les
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circumstances of aboriginal offenders”. The phrase elindiants autochtones». Il ne peut s'agir d’'une
cannot be an instruction for judges to pay “more”  directive denalix juges de porter «plus» d'at-
attention when sentencing aboriginal offenders. It  terdida d&termination de la peine dans le cas
would be unreasonable to assume that Parliament dliegaints autochtones. Il seragrdisonnable
intended sentencing judges to prefer certain cate- eaRprér que le Parlement a voulu que les juges
gories of offenders over others. Neither can the  mdwiht certaines cagories de elinquants par
phrase be merely an instruction to a sentencing rappddutres. Il ne peut s'agir non plus d’'une
judge to consider the circumstances of aboriginal  simple directiveedoan” juge de la peine de
offenders just as she or he would consider the cir-  prendre en compte la situatioplidgsants
cumstances of any other offender. There would be  autochtones daria f&0On que la situation de
no point in adding a special reference to aboriginal  tout audtangdiant. La mention sgiale des
offenders if this was the case. Rather, the logical elindlants autochtones n’'aurait alors aucune uti-
meaning to be derived from the special reference e. libgiquement, la mention egale de la situa-
to the circumstances of aboriginal offenders, juxta-  tion ddimgliants autochtones, juxtapesa la
posed as it is against a general direction to con-  direcévérale de tenir compte des «circons-
sider “the circumstances” for all offenders, is that  tances» dans le cas de telgpsdts, signifie
sentencing judges should pay particular attention  que les juges devraient porter une attention parti-
to the circumstances of aboriginal offenders amgliaux circonstances dans lesquelles se trou-
because those circumstances are unique, and dif-  vergliegudints autochtones parce que ces cir-
ferent from those of non-aboriginal offenders. The  constances sont parésuliet direntes de
fact that the reference to aboriginal offenders is  celles dans lesquelles se trouvent les non-autoch-
contained in s. 718.8), in particular, dealing with  tones. Le fait notamment que la mentionadies d”
restraint in the use of imprisonment, suggests that  quants autochtones soit cantethu&18.2),
there is something different about aboriginal  disposition incidate retenue dans le recowas °
offenders which may specifically make imprison-  I'emprisonnement, danpenser qu'il y a, dans
ment a less appropriate or less useful sanction. le cas des autochtones, quelque chesende diff’
qui pourrait pecig€ment faire de I'emprisonne-
ment une sanction moins appre®i'ou moins
utile.

The wording of s. 718.8( on its face, then, Ainsi, d'apes son libel; I'al. 718.2) exigea la
requires both consideration of alternatives to the  fois, denfagnérale, 'examen des sanctions
use of imprisonment as a penal sanction generally,  substitatiVesnprisonnement comme sanction
which amounts to a restraint in the resort to englée, ce quéquivauta une restriction du recours
imprisonment as a sentence, and recognition by tha la peine d’emprisonnement, et la reconnaissance
sentencing judge of the unique circumstances of  par le juge amola, peine de la situation par-
aboriginal offenders. The respondent argued tcalides dlinquants autochtones. L'intee” a
before this Court that this statutory wording does  soutenu devant notre Cour que la formulation de la
not truly effect a change in the law, as some courts  loi ne modifie pas vraiment le droit puisque, dans
have in the past taken the unique circumstances of  |e,pesgains tribunaux ont tenu compte de la
an aboriginal offender into account in determining  situation pamicld’'un élinquant autochtone
sentence. The respondent cited some of the recent  daettaihation de la peine. L'intieg a ci¢’
jurisprudence dealing with sentencing circles, as  dessibns ecentes touchant les conseils de
well as the decision of the Court of Appeal for etetmination de la peine, ainsi que l&rde la
Ontario inR. v. Fireman (1971), 4 C.C.C. (2d) 82,  Cour d’appel de I'OntaRcc. Fireman (1971), 4
in support of the view that s. 718P(should be  C.C.C. (2d) 82, I'appui du point de vue que l'al.
seen simply as a codification of the state of the  #&Rvraitétre considié comme une simple
case law regarding the sentencing of aboriginal  codificationedat Ide la jurisprudence touchant
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offenders before Part XXIlIl came into force in latefmination de la peine dans le cas ddind”

1996. In a similar vein, it was observed by Sher-  quants autochtones avaetl'entvigueur de la
stobitoff J.A. inMcDonald, supra, at pp. 463-64, partie XXIIl en 1996. Dans lamme veine, le juge

that it has always been a principle of sentencing  Sherstobitoff a fait observer, danst larr”
that courts should consider all available sanctiondicDonald, précité, aux pp. 463 et 464, que le prin-
other than imprisonment that are reasonable in the  cipe a toejpuen’magre de dfermination de
circumstances. Thus the general principle of la peine, que les tribunaux doivent examiner toutes

restraint expressed in s. 71&R{ith respect to all  les sanctions applicables autres que I'emprisonne-
offenders might equally be seen as a codification  ment qui sont gestififans les circonstances.
of existing law. Ainsi, le principeag€ral de retenuerion& a I'al.

718.Z) en ce qui concerne tous leslidquants
pourraitégalemenefre considié comme une codi-
fication du droit existant.

With respect for the contrary view, we do not En toute @férence pour I'opinion contraire, I'al. 39
interpret s. 718.2) as expressing only a restate-  783.8e nous appanapas uniquement comme
ment of existing law, either with respect to the  une reformulation du droit existankegiard du
general principle of restraint in the use of prison or  princgr@i@l de retenue dans le recoarbem-
with respect to the specific direction regarding  prisonnemeat’egard de la directive spifique
aboriginal offenders. One cannot interpret the visant leingliants autochtones. On ne peut
words of s. 718.23) simply by looking to past interptér les termes de I'al. 71&)2en consultant
cases to see if they contain similar statements of  simplemenetésionhs ardfieures pour voir si
principle. The enactment of the new Part XXIll  I'on y retrouve elesn&s de principe similaires.
was a watershed, marking the first codification and  L’'adoption de la nouvelle partie XXIIl aemarqu’
significant reform of sentencing principles in the  wiape majeure, soit la preené codification et
history of Canadian criminal law. Each of the pro- la pemigforme substantielle des principes de
visions of Part XXIll, including s. 718.8, must  dtermination de la peine dans I'histoire du droit
be interpreted in its total context, taking into  criminel canadien. Chacune des dispositions de la
account its surrounding provisions. partie XXIIl, y compris l'al. 7&8.2loit étre

interpétée dans son contexte global, compte tenu
des dispositions qui I'entourent.

It is true that there is ample jurisprudence sup- |l est vrai que la jurisprudence supporte ample40
porting the principle that prison should be used as  ment le principe de I'emprisonnement comme
a sanction of last resort. It is equally true, though,  sanction de dernier recoursedhleshent vrai,
that the sentencing amendments which came into  toutefois, que les modificatiees entvigueur
force in 1996 as the new Part XXIIl have changed en 1996 avec la nouvelle partie XXIll or¢ chang”
the range of available penal sanctions in a signifi-  deorfajmportante la gamme des sanctions
cant way. The availability of the conditional sen- enples applicables. La possitalide prononcer
tence of imprisonment, in particular, alters the sen-  une condamnation avec sursis, en particulier,
tencing landscape in a manner which gives an  modifie le paysage de tekenwrielle donne
entirely new meaning to the principle that impris- un sensemmtient nouveau au principe du
onment should be resorted to only where no other  recautemprisonnement dans le seul cas o°
sentencing option is reasonable in the circum-  aucune autre option n'estgud4ifis les circons-
stances. The creation of the conditional sentence  tancesedtioortle la condamnation avec sursis,
suggests, on its face, a desire to lessen the use of comme telle, tradsiit eddiminuer le recours
incarceration. The general principle expressed im l'incarcration. C'est dans cet esprit qu’il faut
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s. 718.2¢) must be construed and applied in this  intetgr’et appliquer le principesgral énon&

light. alal. 718.2).

Further support for the view that s. 718X La mangere dont est formalTobjectif du pro-
expression of the principle of restraint in sentenc-  aaf&la peina I'art. 718 vient elle ausstayer
ing is remedial, rather than simply a codification,  I'opinion que le principe de retemumee"a I'al.
is provided by the articulation of the purpose of  7&Bparticipe de laaparation, pluf que de la
sentencing in s. 718. simple codification.

Traditionally, Canadian sentencing jurispru- Traditionnellement, la jurisprudence canadienne
dence has focussed primarily upon achieving the  erematié dtermination de la peine a mis prin-
aims of separation, specific and general deterrence,  cipalement I'accent sur l'atteinte de certains buts,
denunciation, and rehabilitation. Sentencing, like  savoir lisolementetingdiant, I'effet dissuasif
the criminal trial process itself, has often been particulieesérgl, la &nonciation et lagihser-
understood as a conflict between the interests of  tion sociale. Le processeterd@ndtion de la
the state (as expressed through the aims of separa-  peine, tout commeete qoiro@iel lui-ngme,
tion, deterrence, and denunciation) and the interetait Souvent perf comme un conflit entre les @t”
ests of the individual offender (as expressedets de |[Etat (qu'incarnaient les buts d’isolement,
through the aim of rehabilitation). Indeed, rehabili-  de dissuasion et¢riEndiation) et les intéts du
tation itself is a relative late-comer to the sentenc- elinquant individuel (qu’incarnait le but dein-
ing analysis, which formerly favoured the interests  sertion sociale).eingertion sociale est d'ail-
of the state almost entirely. leurs une notion relativement nouvelle dans

I'analyse de la peina infliger, analyse qui aupara-
vant privilégiait presque exclusivement leseigts
de I'Etat.

Section 718 now sets out the purpose of sentenc- L'article 718 €énonce en ces termes I'objectif du
ing in the following terms: pronoecde la peine:

718. The fundamental purpose of sentencing is to 718. Le pronone”des peines a pour objectif essentiel
contribute, along with crime prevention initiatives, to de contribuer, péeaienta’d’autres initiatives de ef”
respect for the law and the maintenance of a just, peace- vention du crime, au respect de la loi et au maintien
ful and safe society by imposing just sanctions that have d’'unetésquste, paisible etugsé par l'infliction de

one or more of the following objectives: sanctions justes visant un ou plusieurs des objectifs sui-
vants:

(a) to denounce unlawful conduct; a) dénoncer le comportementatial;
(b) to deter the offender and other persons from com- b) dissuader lesalinquants, et quiconque, de com-
mitting offences; mettre des infractions;
(c) to separate offenders from society, where neces- c) isoler, au besoin, lesetihquants du reste de la
sary; SOGEtE;
(d) to assist in rehabilitating offenders; d) favoriser la einsertion sociale deslitiquants;
(e) to provide reparations for harm done to victims or €) assurer laaparation des torts cassaux victimes
to the community; and oa [a collectivit;
(f) to promote a sense of responsibility in offenders, f) susciter la conscience de leurs responsebititiez
and acknowledgment of the harm done to victims and édagliants, notamment par la reconnaissance du
to the community. [Emphasis added.] tort gu'ils ont eaasX victimes ef la collectivit.

[Nous soulignons.]
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Clearly, s. 718 is, in part, a restatement of the basic ~ Manifestement, I'art. 718 est, en partie, une refor-
sentencing aims, which are listed in para®. ( mulation des objectifs de base du prorene” la
through ¢l). What are new, though, are para®. ( peine, qui sonehun€rés aux ala) ad). Ce qui est
and ), which along with paradj focus upon the  nouveau, toutefois, se trouve aux)att f) qui,
restorative goals of repairing the harms suffered by  aveda)aimettent I'accent sur les objectifs cor-
individual victims and by the community as a  rectifs que sorgpardtion des torts subis par les
whole, promoting a sense of responsibility and an  victimes individuelles et I'ensemble de la collecti-
acknowledgment of the harm caused on the part of e, V@veil de la conscience des responsalsijita
the offender, and attempting to rehabilitate or heal  reconnaissance du teret#es efforts deem-
the offender. The concept of restorative justice  sertion sociale ouatsau’du dlinquant. Le
which underpins parasd)( (€), and {) is briefly  concept de justice corrective qui sous-tend les al.
discussed below, but as a general matter restorativh, €) etf) fait I'objet d’'un bref examen plus loin,
justice involves some form of restitution and rein-  mais derfagrérale, la justice corrective com-
tegration into the community. The need for offend-  porte une forme de restitution eindertion
ers to take responsibility for their actions is central  dans la collectiz&” rEcessit” pour les dlin-
to the sentencing process: D. Kwochka, “Aborigi-  quants d'assumer la respoesdeili€urs actes
nal Injustice: Making Room for a Restorative Par-  estl@émeént central au processus dgedmina-
adigm” (1996), 60Sask. L. Rev. 153, at p. 165. tion de la peine: D. Kwochka, “Aboriginal Injus-
Restorative sentencing goals do not usually corre-  tice: Making Room for a Restorative Paradigm”
late with the use of prison as a sanction. In our  (1996)S®#R. L. Rev. 153, a la p. 165. Les
view, Parliament’s choice to include)(and )  objectifs correctifs ne concordent habituellement
alongside the traditional sentencing goals must be  pas avec le rectensprisonnementA notre
understood as evidencing an intention to expand  avigdaidh du Parlement d’ajouter les&let
the parameters of the sentencing analysis for afl aux objectifs traditionnels de l@@&rmination de
offenders. The principle of restraint expressed in  la peémoigne d'une intention dlargir les
s. 718.2¢) will necessarily be informed by this re-  parines de I'analyse de la peine pour tous les
orientation. @linquants. Le principe de retenaaoh& a l'al.

718.2) sera mcessairement coler’par cette

réorientation.

Just as the context of Part XXIIl supports the Tout comme le contexte de la partie XXétaye 44

view that s. 718.2) has a remedial purpose for all ~ I'opinion selon laquelle I'al. #8& un objet
offenders, the scheme of Part XXIII also supports eparateur pour tous leglidiquants, Economie de

the view that s. 718.8( has a particular remedial  cette partie appg@lément I'opinion que l'al.

role for aboriginal peoples. The respondent is cor-  ‘E§dlie un ole Eparateur particulier pour les

rect to point out that there is jurisprudence which  autochtones. Lértisoulignea’bon droit que,
pre-dates the enactment of s. 718.26 which  suivant une jurisprudence arn¢urea I'adoption
aboriginal offenders have been sentenced differ- de l'al. &l8des @linquants autochtones se
ently in light of their unique circumstances. How-  sont vu infliger des peinegafitEs en raison de
ever, the existence of such jurisprudence is not, on  leur situation pargculiexistence de ce cou-

its own, especially probative of the issue of rant, toutefois, n'est pas en soi pEriTEnt
whether s. 718.2] has a remedial role. There is  probante qaalat question duoté Eparateur de

also sentencing jurisprudence which holds, for Il'al. 788.% y a aussi une jurisprudence qui
example, that a court must consider the unique cir-  porte, par exemple, que le tribunal doit tenir
cumstances of offenders who are battered spouses, compte de la situationguartieslidlinquants

or who are mentally disabled. Although the valid- qui sont des conjoints battus, ou qui souffrent
ity of the principles expressed in this latter juris-  d'umdéidénce mentale. Bien que la val@itles
prudence is unchallenged by the 1996 sentencing  princgl@sweés par ce dernier courant ne soit
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reforms, one does not find reference to these prin-  pas mise en cause gfariessrde 1996, la par-
ciples in Part XXIII. If Part XXIIl were indeed a  tie XXIII n’en fait aucune mention. Or si la partie
codification of principles regarding the appropriate ~ XXBtait effectivement une codification des
method of sentencing different categories of  principegissant la mthodea appliquer pour
offenders, one would expect to find such refer- etedminer la peine selon les diverseggaties de
ences. The wording of s. 718}p(viewed in light  @linquants, on pourrait s’attendaece qu’elle en
of the absence of similar stipulations in the fasse menktent done” I'absence de disposi-
remainder of Part XXIIl, reveals that Parliament tions similaires dans le reste de la partie XXIIlI, le
has chosen to single out aboriginal offenders for  kbdl I'al. 718.8) indique que le Parlement a
particular attention. choisi d’accorder une attention pargéoailiaux
délinquants autochtones.

C. Legidative History C. Higtorique légidlatif

Support for the foregoing understanding of L'analyse consistarda Vvoir I'al. 718.2) comme
s. 718.2¢) as having the remedial purpose of une dispositepanatrice visana restreindre le
restricting the use of prison for all offenders, and  rec@ud&emprisonnement pour tous leglid-
as having a particular remedial role with respectto  quants, et jouardleunéparateur particuliea
aboriginal peoples, is provided by statements madeegatd des autochtones, trouve appui dans les
by the Minister of Justice and others at the time eclalations faites par le ministre de la Justice et
that what was then Bill C-41 was before Parlia- d'autres persantiepoque a’ce quietait alors
ment. Although these statements are clearly not le projet de loi &altl devant le Parlement.
decisive as to the meaning and purpose of end’s'il est clair que cegedarations ne sont pas
s. 718.2¢), they are nonetheless helpful, particu- concluantes quant au semd'addjet de I'al.
larly insofar as they corroborate and do not contra-  'EL8élles sont @anmoins utiles, particelie-
dict the meaning and purpose to be derived upona  ment dans la masaliesocorroborent et ne
reading of the words of the provision in the con-  contredisent pas le sens et I'objet qu’ongeeut inf’
text of Part XXIIl as a wholeRizzo & Rizzo  rer du libelE de la disposition dans le contexte de
Shoes, supra, at paras. 31 and 35. 'ensemble de la partie XXRizzo & Rizzo

Shoes, précité, aux par. 31 et 35.

For instance, in introducing second reading of Ainsi, en pesentant le projet de loi C-41 en
Bill C-41 on September 20, 199K duse of Com  deuxEme lecture, le 20 septembre 19Bétats de
mons Debates, vol. IV, 1st Sess., 35th Parl., at la Chambre des communes, vol. IV, 1'¢ sess.,
pp. 5871 and 5873), Minister of Justice Allan €3&g., aux pp. 5871 et 5873), le ministre de la
Rock made the following statements regarding the  Justice Allan Rock a fagiclesations suivantes

remedial purpose of the bill: concernant I'objecéparateur du projet:

Through this bill, Parliament provides the courts with Le Parlement donne aux tribunaux une ligne de con-
clear guidelines . . . . duite guise gatea ce projet de loi . . .

The bill also defines various sentencing principles, Le projet decfaiiiégalement divers principes de

for instance that the sentence must be proportionate tceterrdination de la peine, par exemple: la peine iedlig”

the gravity of the offence and the offender’s degree of  etoétproportionnella la gravi€ de I'infraction et au
dege€ de responsabiitdu contrevenant. Lorsqu'il est
appropré de le faire, le recours aux solutions de
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responsibility. When appropriate, alternatives must be rechangetdeiefvisag, surtout lorsqu’il s’agit de
contemplated, especially in the case of Native offenders. contrevenants autochtones.

A general principle that runs throughout Bill C-41 is On retrouve, tout au long du projet de loi C-41, un
that jails should be reserved for those who should be prin@péra voulant que I'on n’emprisonne que les
there. Alternatives should be put in place for those who personnesegitemh détre emprisoneés. Il faudrait
commit offences but who do not need or merit incarcer- evair’ d’autres solutions pour les personnes qui com-
ation. mettent des infractions nea@ssitant pas une incara’

tion.

Jails and prisons will be there for those who need Les prisons sarquul” ceux qui en ont besoin,
them, for those who should be punished in that way or ceux qui dewetriemuhis de cettedan ou exclus de
separated from society. .[T]his bill creates an envi- la saf . . .[L]e projet de loi cee un climat qui encou-
ronment which encourages community sanctions and the rage les sanctions communautairesineerteonr’
rehabilitation of offenders together with reparation to sociale ddimadiants paraflementa’ la €paration
victims and promoting in criminals a sense of accounta- aeeaadX victimes, en plus d’amener les crimirels °

bility for what they have done. mieux assumer la respongabiéitieurs actes.

It is not simply by being more harsh that we will Ce n’est pas simplemeagiarnplus stricts que nous
achieve more effective criminal justice. We must use nous doterons d'@msydE justice giale plus effi-
our scarce resources wisely. [Emphasis added.] cace. Nous devons utiliser nos ressouzessdémit”

facon judicieuse. [Nous soulignons.]

The Minister's statements were echoed by other laxdaditions du Ministre orgtd reprises par
Members of Parliament and by Senators during the  dpatt et desesiateurs au cours delot sur
debate over the hill: see, e.flouse of Commons  le projet de loi: voir, par. exDébats de la Cham-
Debates, vol. V, 1st Sess., 35th Parl., Septembetbre des communes, vol. V, 1€ sess., 35leg., 22
22,1994, at p. 6028 (Mr. Morris BodnaDebates  septembre 1994,a “la p. 6028 (M. Morris
of the Senate, vol. 135, No. 99, 1st Sess., 35th  BodnabDébats du Senat, vol. 135, R 99,
Parl., June 21, 1995, at p. 1871 (Hon. Duncan J.re seks., 35leg., 21 juin 1995ala p. 1871 (Hon.
Jessiman). Duncan J. Jessiman).

In his subsequent testimony before the House of Dans son démoignage sulesjuent devant le 47
Commons Standing Committee on Justice and CGomémanent de la Justice et des questions
Legal Affairs Minutes of Proceedings and Evi-  juridiques Procés-verbaux et témoignages, fasci-
dence, Issue No. 62, November 17, 1994, at cuWleb8, 17 novembre 1994 la p. 62:15), le
p. 62:15), the Minister of Justice addressed the  ministre de la Justices a@paflé pEcis que le
specific role the government hoped would be  gouvernemeetaspoir jouera l'al. 718.2):
played by s. 718.2):

[T]he reason we referred specifically there to aboriginal [S]i 'on mentionne erpress” les dlinquants
persons is that they are sadly overrepresented in the autochtones, c'est parce qu'ils sont malheureusement

prison populations of Canada. | think it was the Mani- suesp®s dans la population carale du Canada.
toba justice inquiry that found that although aboriginal Si je me rappelle bien, ¢nguf le systhe judi-
persons make up only 12% of the population of Mani- ciaire au Manitoleséte rque si les autochtones ne

toba, they comprise over 50% of the prison inmates. esgmtent que 12 p. 100 de la population du Mani-

Nationally aboriginal persons represent about 2% of toba, ileseptént plus de 50 p. 100 de la population
carc&rale dans cette provinca.lechelle nationale, les
autochtones constituent environ 2 p. 100 de la popula-
tion canadienne, mais 10,6 p. 100 de la population car-
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Canada’s population, but they represent 10.6% of per-eraledu Canada. De towggidence, il y a un probihe
sons in prison. Obviously there’'s a problem here. _ci.

What we're trying to do, particularly having regard to Ce que nous voulons faire, parémgint dans le
the initiatives in the aboriginal communities to achieve contexte des initiatives permettant aux comsnunaut’
community justice, is to encourage courts to look at autochtones de se doter d'une justice communautaire,
alternatives where it's consistent with the protection of c’est encourager les triceimaogurira’ des mesures
the public — alternatives to jail — and not simply resort de rechange dans la masoefles-ci sont compa-
to that easy answer in every case. [Emphasis added.] tibles avec la protection du public — je parle des
mesures de rechangesfinablesa’ 'emprisonnement —
et non pas recourir simplemerd ¢e moyen facile dans
tous les cas. [Nous soulignons.]

It can be seen, therefore, that the government On voit donc qua I'epoque de &fude du projet
position when Bill C-41 was under consideration  de loi C-41, le gouvernement estimait que la nou-
was that the new Part XXIll was to be remedial in  velle partie XXIll avait un eea&ssentielle-
nature. The proposed enactment was directed, in meparateur. Les modifications propes’
particular, at reducing the use of prison as a sanc-  visaient tout paréowin@ r©duire le recoura °
tion, at expanding the use of restorative justice  I'emprisonnement comme saadiargir I'ap-
principles in sentencing, and at engaging in both of  plication des principes de justice corrective au
these objectives with a sensitivity to aboriginal  moment du prandecla peine, e poursuivre
community justice initiatives when sentencing ces deux objectifstam Sensibles, dans le cas
aboriginal offenders. des elihquants autochtones, aux initiatives

autochtones en matié de justice communautaire.

D. The Context of the Enactment of Section D. Le contexte de |I’adoption de I'al. 718.2€)
718.2(e)

Further guidance as to the scope and content of La porge et la nature de I'objectieparateur
Parliament's remedial purpose in enacting que visait le Parlemextietarit I'al. 718.8) se
s. 718.2¢) may be derived from the social context egdgentegalement du contexte social entourant
surrounding the enactment of the provision. On  l'adoption de la disposition. Sur ce point, il con-
this point, it is worth noting that, although there is  vient de souligner que, erlalglivergence sub-
guite a wide divergence between the positions of  stantielle entre les positions de I'appelante et de
the appellant and the respondent as to how lieéinsir la fegn d’appliquer I'al. 718 en
s. 718.2¢) should be applied in practice, there is  pratique, celles-ci s’entendggtalgment, de
general agreement between them, and indeedemerjue tous les intervenants, en ce qui concerne
between the parties and all interveners, regarding la situation que l'ale)74Bata corriger.
the mischief in response to which s. 718)2¢as
enacted.

The parties and interveners agree that the pur- Les parties et les intervenants conviennent en
pose of s. 718.8] is to respond to the problem of  effet que I'al. 7&Bxdsea rgler le proledime de
overincarceration in Canada, and to respond, in lirerat@n excessive au Canada, et plus parti-
particular, to the more acute problem of the dispro- ecainent celui, plus aigu, de l'incaration dis-
portionate incarceration of aboriginal peoples. proporéenrdes autochtones. lls conviennent
They also agree that one of the roles of s. 7&B.2( également que 'un desles de I'al. 718.8), et de
and of various other provisions in Part XXIll, isto  diverses autres dispositions de la partie XXIIl, est
encourage sentencing judges to apply principles of  d’inciter les jugeseshdiigfliger les peines °
restorative justice alongside or in the place of appliquer les principes de la justice corrective
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other, more traditional sentencing principles when
making sentencing determinations. As the re-
spondent states in its factum before this Court,

peleatient aux principes plus traditionnels en la
enatioua leur place. Comme l'intis€ le dit
dans somoiméa notre Cour, I'al. 7186} [TRA-

s. 718.2¢) “provides the necessary flexibility and DUCTION] «donne aux juges apgsla prononcer

authority for sentencing judges to resort to the
restorative model of justice in sentencing aborigi-
nal offenders and to reduce the imposition of jall
sentences where to do so would not sacrifice the
traditional goals of sentencing”.

une peine la latitude et lautiréSsaires pour
recourir aueheade la justice corrective dans le

cas ddmgliants autochtones et powgduire
l'infliction de peines d'emprisonnement dans les

cas i est possible de le faire sans compromettre

les buts traditionnels de etErmination de la
peine».

The fact that the parties and interveners are in Certes, le fait que les parties et les intervenants

general agreement among themselves regarding
the purpose of s. 718€)(is not determinative of
the issue as a matter of statutory construction.
However, as we have suggested, on the above
points of agreement the parties and interveners are
correct. A review of the problem of overincarcera-
tion in Canada, and of its peculiarly devastating

orgrizeradnceptionagerale de I'objet de I'al.

718 n'est pas concluant du point de vue de

linetghion des lois. Toutefois, ainsi que nous
I'avons dit, les parties et les intervenants ont raison
qguant aux points d'accords susesentionn’

examen du emoblde I'incarefation excessive

au Canada, et de son impact @etanit

impact upon Canada’s aboriginal peoples, providesevastateur sur les autochtones, fournit un autre
additional insight into the purpose and propereclairage sur I'objet et sur I'application correcte de

application of this new provision.

(1) The Problem of Overincarceration in
Canada

cette nouvelle disposition.

(1) Le peaohE du recours excessif'incara-
ration au Canada

Canada is a world leader in many fields, particu- Le Canada fait figure de chef de file mondiaP?

larly in the areas of progressive social policy and
human rights. Unfortunately, our country is also
distinguished as being a world leader in putting
people in prison. Although the United States has
by far the highest rate of incarceration among
industrialized democracies, at over 600 inmates
per 100,000 population, Canada’s rate of approxi-
mately 130 inmates per 100,000 population places
it second or third highest:
Provincial/Territorial Ministers Responsible for
Justice, Corrections Population Growth: First
Report on Progress (1997), Annex B, at p. 1; Bul-
letin of U.S. Bureau of Justice Statistid&,ison
and Jail Inmates at Midyear 1998 (March 1999);
The Sentencing ProjecBmericans Behind Bars:
U.S and International Use of Incarceration, 1995

dans de nombreux domaines, et grartieuti’

en emnatide politiques sociales progressistes et

de droits de la personne. Malheureusement, notre
pays se distingueadissiielle mondiale, par le
nombre de personnes qu'il met en prison. Bien que
Héats-Unis, avec plus de 60Cetdhus pour

100 000 habitants, aient de loin le plus haut taux
d’iecation parmi les ethocraties industriali-

see Federal/ ees’le taux au Canada est d’environ 18teilis
pour 100000 habitants, ce qui
deuxEme ou au troisime rang: voir Ministres res-
ponsables de la Justice du gouverneewerdlf
des provinces et des territoiréS;oissance de la
population carcérale: Premier rapport d étape
(1997), annexe Ba la p. 1; Bulletin of U.S.
Bureau of Justice Statisticrison and Jail

le place au

(June 1997), at p. 1. Moreover, the rate at whichnmates at Midyear 1998 (mars 1999); The Sen-

Canadian courts have been imprisoning offenders

tencing PrAjeeticans Behind Bars. U.S and

has risen sharply in recent years, although therbnternational Use of Incarceration, 1995 (juin

has been a slight decline of late: see Statistics
Canada, “Prison population and costs'lifomat:

1@918),p. 1. Qui plus est, le taux d’'incara-

tion par les tribunaux canadiens s’est accru consi-
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A Weekly Review (February 27, 1998), at p. 5. This erdblement au cours des deneis anaeés, avec

record of incarceration rates obviously cannot cependantageeelbaisseedemment: voir Sta-

instil a sense of pride. tistique Canada, «Populationecale” et cafs
connexes» dandnfomat: Revue hebdomadaire
(27 février 1998),a’'la p. 6. Ces statistiques rela-
tives aux taux d'incaeration n’inspirent aucune
fierté.

The systematic use of the sanction of imprison- Le recours systhatiquea’la peine d’emprison-
ment in Canada may be dated to the building of the  nement au Canada renlantenstruction du
Kingston Penitentiary in 1835. The penitentiary enpéncier de Kingston en 1833 [I'origine,
sentence was itself originally conceived as an I'emprisonnement avait elnemét corcu
alternative to the harsher penalties of death, flog- comme une solution de rechange aux peines plus
ging, or imprisonment in a local jail. Sentencing evéyes quetaient la mort, le fouet ou I'emprison-
reformers advocated the use of penitentiary impris-  nement dans une prison localkefotraateurs
onment as having effects which were not only faisaient valoir que I'emprisonnemeahieanp”
deterrent, denunciatory, and preventive, but also  cier avait non seulement un effet de dissuasion, de
rehabilitative, with long hours spent in contempla- endhciation ou de pvention, mais qu'il contri-
tion and hard work contributing to the betterment  buait au$si€insertion sociale desliiquants,
of the offender: see Law Reform Commission of les longues heures aasmata Eflexion et aux
Canada, Working Paper 11mprisonment and  durs travaux contribuara leur géducation: voir
Release (1975), at p. 5. Commission deefofme du droit du Canada,

Document de travail 1 Emprisonnement — Libé-
ration (1975),a la p. 5.

Notwithstanding its idealistic origins, imprison- Malgré ses origines empreintes dalisme,
ment quickly came to be condemned as harsh and  I'emprisonnement atévitwndama” pour sa
ineffective, not only in relation to its purported deret son inefficacdt, non seulement egarda
rehabilitative goals, but also in relation to its ses objectifs praxdahe’einsertion sociale, mais
broader public goals. The history of Canadian aussi relativeraeses’ objectifs publics plus
commentary regarding the use and effectiveness oferérglx. Le juge Vancise, dissident en Cour d'ap-
imprisonment as a sanction was recently well sum-  pel de la Saskatchewan datsvicarohald,
marized by Vancise J.A., dissenting in the Sas- eci@ a bien e5un€ les commentaires qu'a
katchewan Court of Appeal iNcDonald, supra,  susci€s au fil des ans au Canada I'efficacitu
at pp. 429-30: recoura 'emprisonnement, aux pp. 429 et 430:

A number of inquiries and commissions have been [TRADUCTION] Nombre d’engafes et de commissions
held in this country to examine, among other things, the etntehues dans ce pays pour examiner, entre autres
effectiveness of the use of incarceration in sentencing. choses, I'effidacitcoura la peine d’incamxation.
There has been at least one commission or inquiry into Depuis 1914, clemgmaid a vu au moins une com-
the use of imprisonment in each decade of this century mission ou uneteesgu’le recoura 'emprisonne-
since 1914. . .. ment . . .

... An examination of the recommendations of these ... Une constante seedage de I'examen des recom-
reports reveals one constant theme: imprisonment mandations de ces rapportgvitdaliemprisonne-
should be avoided if possible and should be reserved for ment autant que possidevet Cette sanction pour
the most serious offences, particularly those involving les infractions les plus graves, peeticefit les
violence. They all recommend restraint in the use of infractions avec violence. Tous recommandent que I'in-
incarceration and recognize that incarceration has failed eredi@ soit utilige avec retenue, reconnaissant que
to reduce the crime rate and should be used with caution la prison n'a pas peedisirdele taux de criminadit”
and moderation. Imprisonment has failed to satisfy a et qu'on ne devrait y recourir qu'avec prudence et
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basic function of the Canadian judicial system which  @ematién. L’emprisonnement n’a pas rempli la fonc-
was described in the Report of the Canadian Committee tion de basealnesygdiciaire canadien que le Rap-
on Corrections entitled: “Toward Unity: Criminal Jus- port du Cercithadien de la&forme ghale et correc-
tice and Corrections” (1969) as “to protect society from tionnelle, iatitdlistice @nale et correction: un liem °
crime in a manner commanding public support while forger» (1969), avait afisi ekprogger la so@fte du
avoiding needless injury to the offender”. [Emphasis crime d’'uneeranli commande le respect du public
added; footnote omitted.] tout ewitant de porter inutilement gjtidice au contre-
venant». [Nous soulignons; note omise.]

In a similar vein, in 1987, the Canadian Sen- Dans la retne veine, en 1987, la CommissiorP?
tencing Commission wrote in its report entitted canadienne suetkrndination de la peinecfi-
Sentencing Reform: A Canadian Approach, at vait ceci dans son rappdR&former la sentence:

pp. xxiii-xxiv: une approche canadienne, a la p. xxiv:

Canada does not imprison as high a portion of its Le pourcentage de la population canadienne qui est
population as does the United States. However, we do gréara’est pas aussi€\é que celui de la popula-
imprison more people than most other western democra- tiemicaime, mais il dpasse celui de la plupart des

cies. TheCriminal Code displays an apparent bias autreemacraties occidentales. LE€ode criminel
toward the use of incarceration since for most offencesemoigne d'une certaine partigi€n faveur de l'incar-

the penalty indicated is expressed in terms of a maxi-eration, puisque la peine indiegi’pour la plupart des
mum term of imprisonment. A number of difficulties infractions I'est sous forme d’'une peine déretion”

arise if imprisonment is perceived to be the preferred maximale. Le fait que I'emprisonnement @it per,
sanction for most offences. Perhaps most significant is comme la sanaféré@mour la plupart des infrac-
that although we regularly impose this most onerous and tions pose cependant un certain nombre @s.difficult”
expensive sanction, it accomplishes very little apart La plus importante est sans doutepjti'én it que

from separating offenders from society for a period of nous infligeegsliérement cette sanction parti@ili®
time. In the past few decades many groups and federally rement lourdgeatsen elle n’a produit queet peu
appointed committees and commissions given the d’effet, si ce n'est de mettre des contraviddeants °
responsibility of studying various aspects of the criminal de le®opEndant un certain temps. Depuis plusieurs
justice system have argued that imprisonment should beecendiies, bon nombre de groupements et de esrmit”
used only as a last resort and/or that it should be commissiongsipangle gouvernemergdral détu-
reserved for those convicted of only the most serious dier les divers aspectethe ggstl ont affirne” que

offences. However, although much has been said, little I'iecation ne devraitfe qu’une solution de dernier
has been done to move us in this direction. [Emphasis recours ou qu’elle deeradsénge aux auteurs des
added.] infractions les plus graves. Cependant, makgrfe-

guence avec laquelle cette recommandatiet® #ormu-
lee, peu de pas opté faits dans cette direction. [Nous
soulignons.]

With equal force, inTaking Responsibility Avec uneegale force, le Cométpermanent de la o6

(1988), at p. 75, the Standing Committee on Jus-  Justice et du Sollicéegnalgdisait ceci dans
tice and Solicitor General stated: Des responsabilitées a assumer (1988),a la p. 81:

It is now generally recognized that imprisonment has deperigrérale, on admet aujourd’hui que I'empri-
not been effective in rehabilitating or reforming offend- sonnement n'a pas eu pour effead#mter ou de
ers, has not been shown to be a strong deterrent, and haformet les dlinquants, ne s’est pasvélé tres dissua-
achieved only temporary public protection and uneven sif, n'a permis que temporairement atgerplat”
retribution, as the lengths of prison sentences handed et&setin'a pas contritea I'uniformité du clatiment,
down vary for the same type of crime. la elirdes peines de prison proneeg variant pour le

méme genre d'infraction.

Since imprisonment generally offers the public pro- Puisque I'emprisonnement ne pemetlegent
tection from criminal behaviour for only a limited time, de pg#f la so@fté contre le comportement criminel



57

718 R. V. GLADUE Cory and lacobucci JJ. [1999] 1 S.C.R.

rehabilitation of the offender is of great importance. que pour un temps,limiEadaptation dualinquant
However, prisons have not generally been effective in est tmportante. Les prisons n'ont pas vraiment
reforming their inmates, as the high incidence of recidi- eussia réformer les dfenus, comme erertioigne le
vism among prison populations shows. talené de Ecidive.

The use of imprisonment as a main response to a wide &enmnt, le recou 'emprisonnement comme
variety of offences against the law is not a tenable principale punition pour toutes sortes d'infeatdions °
approach in practical terms. Most offenders are neither loi n'est pas une appebeheatle. La plupart des
violent nor dangerous. Their behaviour is not likely to elirdjuants ne sont ni violents ni dangereux. Il est peu
be improved by the prison experience. In addition, their probable que leur comportemesliosapar suite
growing numbers in jails and penitentiaries entail seri- d'ejos” en prison. De plus, leur nombre croissant
ous problems of expense and administration, and possi- dans les prisonseeitergigis pose de graves pro-
bly increased future risks to society. Moreover, modern embE de aat”et d’administration et augmente peut-
technology may now permit the monitoring in the com-etreles risques qu'’ils pourraient faire courir plus trd °
munity of some offenders who previously might have laetdCciENn outre, la technologie moderne peut per-
been incarcerated for incapacitation or denunciation mettre aujourd’hui de surveiller dans la celldesivit”
purposes. Alternatives to imprisonment and intermedi- elinquants que I'on aurait pu autrefois in@era des
ate sanctions, therefore, are increasingly viewed as nec- fins de neutralisation enodeiation. Par coms’
essary developments. [Emphasis added; footnotes omit- guent, les solutions de radfinogesration et les
ted.] sanctions interadiaires sont de plus en plus comesid”

réees comme des mesureessaires. [Nous soulignons;
notes omises.]

The Committee proposed that alternative forms of  Le Goraittecommared'd’envisager des solu-
sentencing should be considered for those offend-  tions de rechange pour les contrevenants qui n’ont
ers who did not endanger the safety of others. It  pas mis en dangeutdsd’autrui, disant ceci

was put in this way, at pp. 50 and 54: aux pp. 57 et 61:

[O]ne of the primary foci of such alternatives must be [l faut d’abord et avant tout mettre I'accent sur des
on techniques which contribute to offenders accepting ethodes qui incitent les contrevenaa@ssumer la res-
responsibility for their criminal conduct and, through ponsabii¢ leur comportement criminel et s’efforcer
their subsequent behaviour, demonstrating efforts to par la suite de faire retrdaivéctime la situationw”
restore the victim to the position he or she was in prior  etig avant I'infraction e& lui moigner un repentir

to the offence and/or providing a meaningful apology. eec

[E]xcept where to do so would place the community at A] rhoins que cela ne repsénte un risque dispropor-
undue risk, the “correction” of the offender should take toopour la sod@té, la Eadaptation du eihquant
place in the community and imprisonment should be devrait se faire dans é# seici[. . .] il faut avoir
used with restraint. recouss I'incarcration le moins souvent possible.

Thus, it may be seen that although imprisonment Ainsi, il appert que mme si 'emprisonnement
is intended to serve the traditional sentencing goals  vise les objectifs traditionnels d’isolement, de dis-
of separation, deterrence, denunciation, and reha-  suasioendacition et deeifisertion sociale,

bilitation, there is widespread consensus that il esfrglement admis qu'il n'a pasussia a-
imprisonment has not been successful in achieving  liser certains d’entre eux. Le recours axcessif °
some of these goals. Overincarceration is a long-  l'imgatn est un probihe de longue date

standing problem that has been many times pub-  dont I'existeeenaaintes fois reconnue sur la

licly acknowledged but never addressed in a sys- place publigue mais que le Parlement n’a jamais
tematic manner by Parliament. In recent years, a&bdelfapon systmatique. Au cours des der-
compared to other countries, sentences of impris- eresi  anaés, le Canada, comparativemest
onment in Canada have increased at an alarming  d’autres pays, a entggisaugmentation alar-
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rate. The 1996 sentencing reforms embodied in
Part XXIll, and s. 718.3) in particular, must be

understood as a reaction to the overuse of prison as

a sanction, and must accordingly be given appro-
priate force as remedial provisions.

mante des peines d’emprisonnemeifdrines r’

introduites en 1996 dans la partie XXIII, et

I'al. ] h2particulier, doivenétfe comprises
comme emetian au recours tropefjuenta’

I'incaration comme sanction, et il faut par con-

sequent en reconrtegé pleinement le caraate
réparateur.

(2) The Overrepresentation of
Canadians in Penal Institutions

Aboriginal

If overreliance upon incarceration is a problem Si le recoursa’l'incarc@ration constitue un pro-

(2) La sureseritation des autochtones
canadiens danstisliSsements guiten-
tiaires

58

with the general population, it is of much greater enbé elegarda I'ensemble de la population, il est

concern in the sentencing of aboriginal Canadians.
In the mid-1980s, aboriginal people were about
2 percent of the population of Canada, yet they
made up 10 percent of the penitentiary population.
In Manitoba and Saskatchewan, aboriginal people
constituted something between 6 and 7 percent of
the population, yet in Manitoba they represented
46 percent of the provincial admissions and in Sas-
katchewan 60 percent: see M. Jackson, “Locking
Up Natives in Canada” (1988-89), 23B.C. L.

beaucoup plus aigu dans le cas des autochtones
canadiens. Au milieu dessaBf); les autoch-
tonegseptaient environ 2 p. 100 de la popula-

tion du Canada, mais 10 p. 100 de la population
ecale” Au Manitoba et en Saskatchewan, les
autochtones constituaient entre 6 et 7 p. 100 de la
population, maisesmpaient, au Manitoba,

46 p. 100 des admissions provinciales et, en Sas-
katchewan, 60 p. 100: voir M. Jackson, «Locking

Up Natives in Canada» (1988-89), 2B8B.C. L.

Rev. 215 (article originally prepared as a report ofRev. 215 (article edigg initialement comme rap-

the Canadian Bar Association Committee on

port de I'Association du Barreau canadiee, Comit”

Imprisonment and Release in June 1988), at ecigh” sur I'emprisonnement et la ditation,

pp. 215-16. The situation has not improved in
recent years. By 1997, aboriginal peoples consti-
tuted closer to 3 percent of the population of
Canada and amounted to 12 percent of all federal
inmates: Solicitor General of Canada, Consoli-

Bl juin 1988), aux pp. 215 et 216. La situa-

tion ne s'est paloE® ces derpres anaés.

En 1997, les autochtones constituasede 8"

p. 100 de la population du Canada, mais 12 p. 100
de lI'ensemble dtmnus édéraux: Solliciteur

dated ReportTowards a Just, Peaceful and Safe  géréral du Canada, Rapport globdPour une
Society: The Corrections and Conditional Release  société juste, paisible et slire; La Loi sur le systeme
Act —Five Years Later (1998), at pp. 142-55. The correctionnel et la mise en liberté sous condition
situation continues to be particularly worrisome in— Cing ans plus tard (1998), aux pp. 16& 179.
Manitoba, where in 1995-96 they made up 55 per-  La situation contirtiee gsarticulerement pe-
cent of admissions to provincial correctional facili-  occupante au Manitoparn1995-96, ils repf’
ties, and in Saskatchewan, where they made up  sentaient 55 p. 100 des admissionstdatis-les ~
72 percent of admissions. A similar, albeit less sements correctionnels provinciaux, et en
drastic situation prevails in Alberta and British  Saskatchewan,il® ‘repgsentaient jusga’ 72
Columbia: Canadian Centre for Justice Statistics, p. 100 des admissions. Une situation semblable,
Adult Correctional Services in Canada, 1995-96  bien que moins dramatique,epdut en Alberta et
(1997), at p. 30. en Colombie-Britannique: Centre canadien de la
statistique juridiqueServices correctionnels pour
adultes au Canada, 1995-1996 (1997),a la p. 30.

This serious problem of aboriginal overrepre- Le grave proldine de la surrepsentation des 59
sentation in Canadian prisons is well documented.  autochtones dans les prisons canadiennes a fait
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Like the general problem of overincarceration I'objet de nombregsades. Tout comme le
itself, the excessive incarceration of aboriginal  peol® en soi du trop grand nombre d'inesiec”
peoples has received the attention of a large num-  tions, I'eredian excessive des autochtones a
ber of commissions and inquiries: see, by way of curéattention d’un grand nombre de commis-
example only, Canadian Corrections Association,  sions et daesjuoir,a titre d’exemples seule-
Indians and the Law (1967); Law Reform Com-  ment, Set canadienne de criminologides
mission of Canadalhe Native Offender and the  Indiens et la loi (1967); Commission desférme
Law (1974), prepared by D. A. Schmeiser; Public  du droit du Canhkdagéinquance chez les
Inquiry into the Administration of Justice and autochtones et la loi (1974), pepag par D. A.
Aboriginal People, Report of the Aboriginal ~ Schmeiser; Public Inquiry into the Administration
Justice Inquiry of Manitoba, vol. 1, The Justice  of Justice and Aboriginal Peopl&eport of the
System and Aboriginal People (1991); Royal Com-  Aboriginal Justice Inquiry of Manitoba, vol. 1,The
mission on Aboriginal People8ridging the Cul-  Justice System and Aboriginal People (1991);
tural Divide (1996). Commission royale sur les peuples autochtones,
Par-dela les divisions culturelles (1996).

In “Locking Up Natives in Canadasupra, at Dans «Locking Up Natives in Canad#sg. cit.,
pp. 215-16, Jackson provided a disturbing account  aux pp. 215 et 216, Jackson fait entrexpos”
of the enormity of the disproportion: blant derdrmi€ de la disproportion:

Statistics about crime are often not well understood [TRADUCTION] Les statistiques sur la criminaitSont
by the public and are subject to variable interpretation souvent mal comprises par le public etasdjéftes °
by the experts. In the case of the statistics regarding the rentes atgogms des gwialistes en la mate.
impact of the criminal justice system on native people Dans le cas des statistiques relatives aux effets du sys-
the figures are so stark and appalling that the magnitudeme de justice griale sur les autochtones, les chiffres
of the problem can be neither misunderstood nor inter- sont si clairs et consternants qu’'on ne peonni m’
preted away. Native people come into contact with itr@adi nésestimer I'ampleur du prabhie. Le nombre
Canada’s correctional system in numbers grossly dis- d’autochtones qui viennent en contact avemée syst
proportionate to their representation in the community. correctionnel canadien estergmest dispropor-
More than any other group in Canada they are subject to  etipanfapport leur repesentation dans la commu-
the damaging impacts of the criminal justice system’'s ed®lls que tout autre groupe au Canada, ils subis-
heaviest sanctions. Government figures — which reflect sent les effets dommageables des plus lourdes sanctions
different definitions of “native” and which probably du sysie de justicegoiale. Les statistiques gouverne-
underestimate the number of prisoners who consider mentales, qui s’appuient esentdi$f dfinitions du
themselves native — show that almost 10% of the fed- terme «autochtone» et qui sous-estiment vraisemblable-
eral penitentiary population is native (including 13% of ment le nombreetnuk qui se congdEnt comme
the federal women’s prisoner population) compared to autochtones, montrenesjde A0 % de la population
about 2% of the population nationally. . Even more des guiitenciers dtéraux est autochtone (y compris
disturbing, the disproportionality is growing. In 1965 environ 13% de la population des prestmales
some 22% of the prisoners in Stony Mountain Peniten- pour femmes) comparatieethémide la population
tiary were native; in 1984 this proportion was 33%. It is canadienne. [...] Fait encore plus troublant, la dispro-
realistic to expect that absent radical change, the prob- portion s’accentue. Ainsi, en 1965, quelque 22 % des
lem will intensify due to the higher birth rate in native prisonniers doitpncier de Stony Mountaiatdient
communities. autochtones; en 1984, leur proporiait ‘passé a
33 %. Il n'est pas igaliste de croire qu’en I'absence de
changements radicaux, le prebieé s'aggravera encore
en raison de la forte croissancenmbgraphique des
autochtones.

Bad as this situation is within the federal system, it is Si alarmante que ptiesia Situation au sein du
even worse in a number of the western provincial cor- egystEdéral, elle I'est encore plus dans un certain
rectional systems . . A study reviewing admissions to nombre de ey®S correctionnels provinciaux de
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Saskatchewan’s correctional system in 1976-77 appro-
priately titled “Locking Up Indians in Saskatchewan”,
contains findings that should shock the conscience of
everyone in Canada. In comparison to male non-natives,
male treaty Indians were 25 times more likely to be
admitted to a provincial correctional centre while non-
status Indians or ktis were 8 times more likely to be
admitted. If only the population over fifteen years of age
is considered (the population eligible to be admitted to
provincial correctional centres in Saskatchewan), then
male treaty Indians were 37 times more likely to be
admitted, while male non-status Indians were 12 times
more likely to be admitted. For women the figures are
even more extreme: a treaty Indian woman was 131
times more likely to be admitted and a non-status or
Metis woman 28 times more likely than a non-native.

'Ouest. [. . .¢lude des admissions dans le sys’

correctionnel de la Saskatchewan en 1976-77, pertinem-

ment édikilocking Up Indians in Saskatchewan»,
contient des conclusions qui ne peuvent manquer de
heurter la conscience de tous les Canadiens. Comparati-

vement aux hommes non-autochtones, les Indiens ins-
cragaient 25 fois plus susceptibleetl® admis dans

un centre correctionnel provincial, alors que les Indiens
non inscrits ou édis Nétaient 8 fois plus. Si I'on
ceresidhiquement la populatioagée de plus de

quinze ans (soit la population admissible dans les
centres correctionnels de la Saskatchewan), les Indiens
insetisent 37 fois plus susceptiblesetl® admis,

alors que les Indiens non iesar@st12 fois plus.

Pour les femmes, les chiffres sont encore plus criants:
une Indienne instaie 131 fois plus susceptibles

gu’'une non-Indienne dtfe admise dans un centre cor-
rectionnel, et une Indienne non inscrite ou unetis’
I"etait 28 fois plus qu'une non-autochtone.

The Saskatchewan study brings home the implica-
tions of its findings by indicating that a treaty Indian

etudé faite en Saskatchewan caisg I'incidence

de ses conclusions en signalant que pour un Indien ins-

boy turning 16 in 1976 had a 70% chance of at least one ag&itié 16 ans en 1976, la probabildétre incar-
stay in prison by the age of 25 (that age range being theeré ati moins une fois avantafjie de 25 anstait de

one with the highest risk of imprisonment). The corre-
sponding figure for non-status orefls was 34%. For a
non-native Saskatchewan boy the figure was 8%. Put

another way, this means that in Saskatchewan, prison

70 % (ce groage @st celui du plus haut risque d'in-
canation). La probabild” correspondante pour les

Indiens non inscrits oatiest®t de 34 %; pour un
jeunengaon-autochtone de la Saskatchewan, elle

has become for young native men, the promise of a jusitait de 8 %. Autrement dit, en Saskatchewan, la prison

society which high school and college represent for the

symbolise pour les adolescents autochtones I'avenir que

rest of us. Placed in an historical context, the prison has

dearve la soeté, au neine titre que Ecole secon-

become for many young native people the contemporary

daire etégeqbur tous les autres Canadiens. Dans

equivalent of what the Indian residential school repre-

un contexte historique, la prison est, pour bon nombre

sented for their parents. [Emphasis added; footnotes

de jeunes autochtmegalént de ce que les pen-

omitted.]

sionnatsefaient pour leurs parents. [Nous soulignons;

notes omises.]

Not surprisingly, the excessive imprisonment of Il ne faut pas s’en surprendre, mais le recour®!

aboriginal people is only the tip of the iceberg

insofar as the estrangement of the aboriginal peo-
ples from the Canadian criminal justice system is
concerned. Aboriginal people are overrepresented
in virtually all aspects of the system. As this Court

recently noted irR. v. Williams, [1998] 1 S.C.R.

excessif'emprisonnement dans le cas des

autochtones n’est que la pointe de I'iceberg en ce
qui concerne la marginalisation des autochtones au
sein denwyste justice griale au Canada. Les

autochtones sont ssees dans virtuellement
tous les aspects dueyst. Notre Cour a soulign”

1128, at para. 58, there is widespread bias againstcemment danf. c. Williams, [1998] 1 R.C.S.

aboriginal people within Canada, and “[t]here is

evidence that this widespread racism has translated

into systemic discrimination in the criminal justice
system”.

1128, au par. 58, que déasgdsr contre les

autochtones sont largpamahis ‘au Canada, et

qu'«[i]l y a une preuve que ce racisme largement
Epandu s’est traduit par une discrimination eyst’

migue dans le sysie de justice griale».
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Statements regarding the extent and severity of Les propos touchantdténdue et la grawtde ce
this problem are disturbingly common.Bnidging  probleme sont d’'une &duence troublante. Dans
the Cultural Divide, supra, at p. 309, the Royal Par-dela les divisions culturelles, op. cit,, a la
Commission on Aboriginal Peoples listed as its p. 336, la Commission royale sur les peuples
first “Major Findings and Conclusions” the follow-  autochtones agkatéte de liste de ses «Consta-
ing striking yet representative statement: tations et conclusiomswni& suivant, aussi
frappant que repsentatif:

The Canadian criminal justice system has failed the Lemsysttanadien de justicenile n'a pas stepon-

Aboriginal peoples of Canada — First Nations, Inuit dre aux besoins des peuples autochtones du Canada —

and Métis people, on-reserve and off-reserve, urban and Bresnnations, Inuit et &tis habitant eneserve ou

rural — in all territorial and governmental jurisdictions. harserve, en milieu urbain ou en milieu rural —, peu

The principal reason for this crushing failure is the fun- importe le territairdsovivent ou le gouvernement

damentally different world views of Aboriginal and dont ilseradnt. Ce lamentablechec dcoule surtout

non-Aboriginal people with respect to such elemental de ce qu'autochtones et non-autochtones affichent des

issues as the substantive content of justice and the pro- concepti@mermant difrentesa’l'egard de ques-

cess of achieving justice. tions fondamentales comme la nature de la justice et la
facon de I'administrer.

To the same effect, the Aboriginal Justice Dans le neme sens, la Commission d'emedg”
Inquiry of Manitoba described the justice system  sur la justice autochtone du Manitoba a dealifi’
in Manitoba as having failed aboriginal people on[TRADUCTION] «massive» la faillite du systie de
a “massive scale”, referring particularly to the sub-  justice au ManitwHd&gard des autochtones,
stantially different cultural values and experiences  compte tenu en particulier des valeurs culturelles
of aboriginal people:The Justice System and et des exefiences fort difrentes des peuples
Aboriginal People, supra, at pp. 1 and 86. autochtonekhe Justice System and Aboriginal

People, op. cit., aux pp. 1 et 86.

These findings cry out for recognition of the Ces constatations exigent qu’'on reconnaisse
magnitude and gravity of the problem, and for I'ampleur et la gradit'probéme, et qu'on s'y
responses to alleviate it. The figures are stark and  attaque. Les chiffres sont criantstestt red”
reflect what may fairly be termed a crisis in the  qu'on peuioh droit qualifier de crise dans le
Canadian criminal justice system. The drastic ayst canadien de justiceendle. La surrepf’
overrepresentation of aboriginal peoples within  sentation critique des autochtones au sein de la
both the Canadian prison population and the crimi-  populationercdec’comme dans le sgeie de
nal justice system reveals a sad and pressing social  justinalep€moigne d'un proldme social
problem. It is reasonable to assume that Parlia-  attristant et urgent. Il est raisonnalesudepr”
ment, in singling out aboriginal offenders for dis- que le Parlement, eroymnht spcifiguementa’
tinct sentencing treatment in s. 718)2(ntended l'al. 718.8) la possibilig de traiter diffremment
to attempt to redress this social problem to some  ééisgliants autochtones dans ktatmination
degree. The provision may properly be seen as de la peine, a voulu tenter d'apporter une certaine
Parliament’s direction to members of the judiciary  solutiore’ proldime social. On peukgjitime-
to inquire into the causes of the problem and to  ment voir dans cette disposition une directive que
endeavour to remedy it, to the extent that a remedy  le Parlement aalless®gistrature, l'invitard °
is possible through the sentencing process. se pencher sur les causesetinepe@bk’effor-

cer d'y rengdier, dans la mesurel @ela est possi-
ble dans le cadre du processus eihination de
la peine.
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It is clear that sentencing innovation by itself Il est évident que des pratiques innovatrice$®
cannot remove the causes of aboriginal offending  danseterrdination de la peine ne peuvent °
and the greater problem of aboriginal alienation elles seules faire dispéga“causes de la crimi-
from the criminal justice system. The unbalanced @alititochtone et le prabhe plus large de
ratio of imprisonment for aboriginal offenders l&iation des autochtones par rapport atesyst’
flows from a number of sources, including pov-  de justieegté. La proportion anormale d’empri-
erty, substance abuse, lack of education, and the = sonnement chezeliequatits autochtones
lack of employment opportunities for aboriginal ecdule de nombreuses sources, dont la payvret
people. It arises also from bias against aboriginal la toxicomanie, le manque d'instruction et le
people and from an unfortunate institutional manque de possshillEmploi. Elle dtouleega-
approach that is more inclined to refuse bail and to  lementajlegps contre les autochtones et d'une
impose more and longer prison terms for aborigi-  tendance institutionreglerablea’ refuser les
nal offenders. There are many aspects of this sad  cautionnememtmféger des peines d’empri-
situation which cannot be addressed in these rea- sonnement plus longues eéequiastds” aux
sons. What can and must be addressed, though, islingdants autochtones. Plusieurs aspects de cette
the limited role that sentencing judges will play in  trisealitt sont hors du champ desegents
remedying injustice against aboriginal peoples in  motifs. Mais ce qu’on peut et doit examiner, c’est
Canada. Sentencing judges are among those deci- olelémité que joueront les juges chasgd'infli-
sion-makers who have the power to influence the  ger les peines dans le redressement des injustices
treatment of aboriginal offenders in the justice sys-  subies par les autochtones au Canada. Les juges
tem. They determine most directly whether an  qui prononcent les peines comptent paetit les d”
aboriginal offender will go to jail, or whether other  deurs qui ont le pouvoir d’influer sur le traitement
sentencing options may be employed which will  definquants autochtones dans le sy de
play perhaps a stronger role in restoring a sense of  justice. Ce sont ewecigieintle plus directe-
balance to the offender, victim, and community, = ment sielmgliant autochtone ira en prison, ou
and in preventing future crime. s'il est possible denvisager des solutions de

rechange qui permettront peeit€ davantage de
restaurer un certaiequilibre entre le elinquant, la
victime et la collectivié, et de mVenir d’autres
crimes.

E. A Framework of Analysis for the Sentencing  E. Cadred’ analyse proposé au juge prononcant la

Judge peine
(1) What Are the “Circumstances of Aboriginal (1) Qu'entend-on par «circonstances» en ce qui
Offenders™? concerne lesliiquants autochtones?

How are sentencing judges to play their reme- Comment le juge qui prononce la peine doit-if®
dial role? The words of s. 718e}(nstruct the sen-  jouer sonle”@parateur? Le texte de l'al. 7182
tencing judge to pay particular attention to the cir-  lui enjoint d'accorder une attention pengiculi’
cumstances of aboriginal offenders, with the  aux circonstances dans lesquelles se trouvent les
implication that those circumstances are signifi- elirjuants autochtonegtant sous-entendu que
cantly different from those of non-aboriginal ces circonstances sont substantiellement diff’
offenders. The background considerations regard-  rentes dans le cefirdpsgd{s non-autochtones.
ing the distinct situation of aboriginal peoples in  Les casitions giérales entrant en jeu dans
Canada encompass a wide range of unique circum-  I'examen de la situation distincte des autochtones
stances, including, most particularly: au Canada comprennent uneleegéail de cir-

constances particelies dont notamment:
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(A) The unigue systemic or background factors (A) les facteuremygties ou historiques dis-
which may have played a part in bringing tinctifs qui peuvetme ‘une des raisons
the particular aboriginal offender before the pour lesquellegllagliant autochtone se
courts; and retrouve devant les tribunaux;

(B) The types of sentencing procedures and (B) les types dedumas de etermination de
sanctions which may be appropriate in the la peine et de sanctions qui, dans les cir-
circumstances for the offender because of constances, pewsnt appropgés a
his or her particular aboriginal heritage or eddrd du dlinquant en raison de soerft’
connection. tage ou attaches autochtones.

(a) Systemic and Background Factors a) Facteurs systémiques et historiques

The background factors which figure promi- Les facteurs historiques qui jouent uvler'de
nently in the causation of crime by aboriginal  premier plan dans la crireirddis” dlinquants
offenders are by now well known. Years of dislo-  autochtones sont aujourd’hui bien connus. Des
cation and economic development have translated, eemnde bouleversements et developpement
for many aboriginal peoples, into low incomes,ecohomique se sont traduites, pour nombre d'au-
high unemployment, lack of opportunities and  tochtones, par de faibles revenus, un fort taux de
options, lack or irrelevance of education, substance omelge, un manque delibucke's et d’options,
abuse, loneliness, and community fragmentation.  une instruction insuffisante equate] I'abus
These and other factors contribute to a higher inci-  de drogue et d’alcool, l'isolement et la fragmenta-
dence of crime and incarceration. A disturbing tion des commesa@és facteurs et d'autres
account of these factors is set out by Professor Tim  encore contribliecidenceelevée du crime et
Quigley, “Some Issues in Sentencing of Aborigi- de lineaation. Le professeur Tim Quigley
nal Offenders”, inContinuing Poundmaker and  brosse un tableau sombre de ces facteurs dans
Riel’s Quest (1994), at pp. 269-300. Quigley ably  «Some Issues in Sentencing of Aboriginal
describes the process whereby these various fac-  Offenders», Gimtisuing Poundmaker and
tors produce an overincarceration of aboriginalRiel’s Quest (1994), aux pp. 269 et 300. Quigley
offenders, noting (at pp. 275-76) that “[tlhe unem- ecrd fort bien le processus par lequel ces divers
ployed, transients, the poorly educated are all bet-  facteurs condaiBEare@ration excessive des
ter candidates for imprisonment. When the social, elinduants autochtones, aux pp. 275 et 27®A-[
political and economic aspects of our society plac®UCTION] «Les clomeurs, les personnes sans
Aboriginal people disproportionately within the  domicile fixe, celles qui ont peu d'instruction sont
ranks of the latter, our society literally sentences les meilleurs candidaimprisonnement. Lors-
more of them to jail.” que les facteurs sociaux, politiquescehdmiques
de notre soeie placent un nombre disproporti@nn’
d’autochtones dans les rangs de ces personnes, cela
revient litBralement pour notre set’a en con-
damner un plus grand nombaela prison.»

It is true that systemic and background factors |l est vrai que certains des facteurs sgstjues
explain in part the incidence of crime and recidi- et historiques expliquent aussi en partie I'incidence
vism for non-aboriginal offenders as well. How-  du crime et écidivVisme chez lesalihquants
ever, it must be recognized that the circumstances  non-autochtones. Il faut toutefoisitrecqnea”
of aboriginal offenders differ from those of the la situation dagglants autochtones difE de
majority because many aboriginal people are vic- celle de la neafmisque de nombreux autoch-
tims of systemic and direct discrimination, many  tones sont victimes de discrimination directe ou
suffer the legacy of dislocation, and many are sub- esyisitie, beaucoup souffrent degjsélles de la
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stantially affected by poor social and economic

relocalisation, et beaucoup sont dans une situation

conditions. Moreover, as has been emphasizedcondmique et sociale effivorables. De plus,

repeatedly in studies and commission reports,
aboriginal offenders are, as a result of these unique
systemic and background factors, more adversely
affected by incarceration and less likely to be
“rehabilitated” thereby, because the internment
milieu is often culturally inappropriate and regret-
tably discrimination towards them is so often ram-
pant in penal institutions.

In this case, of course, we are dealing with fac- En I'espece, nous analysons bieur $€s facteurs

tors that must be considered by a judge sentencing
an aboriginal offender. While background and sys-
temic factors will also be of importance for a judge
in sentencing a non-aboriginal offender, the judge
who is called upon to sentence an aboriginal
offender must give attention to the unique back-
ground and systemic factors which may have
played a part in bringing the particular offender
before the courts. In cases where such factors have
played a significant role, it is incumbent upon the
sentencing judge to consider these factors in evalu-
ating whether imprisonment would actually serve
to deter, or to denounce crime in a sense that

comme l'equémment soulignlesetudes et
rapports de commissiointpsandts autoch-
tones, en raison de ces facEmiguBsEt his-
toriques particuliers, sont plus fortemermstouch”
par l'ireratedn et ont moins de chances éa+’

sertion sociale car le milieerab®est souvent

culturellement inadaptmalheureusement un

lieu de discrimination patemteur€&gard.

69

que le juge @mohda peine d’'un e@linquant
autochtone doit prendre eneraimid Si les
facteurs historiques etrsgeEs ont aussi leur
importance dansté@miliation de la peine
applicable aligdants non-autochtones, le
juge ehdegprononcer la peine d’'uelohquant
autochtone daaérpattention aux facteurs histo-
riques eesyigilies particuliers qui ont pu contri-
abcemue cedalinquant soit traduit devant les
tribunaux. Dans leudds tls facteurs ont jeu”
olenimiportant, il incombe au juge de la peine
d’en tenir compte peterndiner si l'incarefa-
tion aeellemient un effet de dissuasion et de

would be meaningful to the community of which endnciation du crime qui aurait un sens dans la

the offender is a member. In many instances, more
restorative sentencing principles will gain primary

relevance precisely because the prevention of
crime as well as individual and social healing can-
not occur through other means.

comneudalaquelle le dlinquant appartient.

Dans bien des cas, les principes correaits-de d”

mination de la peine deviendront les plus perti-
nents pour la raiscisgogu’il n'y a aucun autre

moyen d’assurerdegntion du crime et la gu-

son individuelle et sociale.

(b) Appropriate Sentencing Procedures and
Sanctions

b) Les procédures de détermination de la peine

et les sanctions appropriées

Closely related to the background and systemic En étroite relation avec les facteurs historique§0

factors which have contributed to an excessive
aboriginal incarceration rate are the different con-
ceptions of appropriate sentencing procedures and
sanctions held by aboriginal people. A significant
problem experienced by aboriginal people who
come into contact with the criminal justice system
is that the traditional sentencing ideals of deter-
rence, separation, and denunciation are often far
removed from the understanding of sentencing
held by these offenders and their community. The
aims of restorative justice as now expressed in
paras. ¢), (€), and ) of s. 718 of theCriminal

eeByigties qui ont contriltuau taux excessif
d'ineation des autochtones, il existe aussi des
conceptioasliéflS chez les autochtones des
prhoes de e@termination de la peine et des
sanctions appespriUn proldme important
pour les autochtones qui font faceemesgst’
justc®|E tienk'ce que les @Hux traditionnels
de dissuasion, d’'isolementebmigation sont
souvesiéloigrés de la vision qu’ont ce®lih-
guants et leur commuteal#t‘étermination de
la peine. Les valeurs de justice corrective, expri-

mées aujourd’hui aux atl), €) etf) de I'art. 718 du
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Code apply to all offenders, and not only aborigi- Code criminel, s’appliquenta’tous les elinquants,
nal offenders. However, most traditional aboriginal et non seulement alixquiints autochtones.
conceptions of sentencing place a primary empha-  Cependant les notions traditionnelles de sanction

sis upon the ideals of restorative justice. This tradi-  chez les autochtones accordent pour la plupart une
tion is extremely important to the analysis under  importance primordiale aaxxdie justice cor-
s. 718.2¢). rective. Cette tradition est egtriement importante

pour I'analyse de l'al. 718€&}.

The concept and principles of a restorative La jurisprudence seraenéssairement appgel,
approach will necessarily have to be developed avec le temgselopper le concept et les prin-
over time in the jurisprudence, as different issues  cipes d’'une approche corigcatiesure que se
and different conceptions of sentencing are  poseromrdiffes questions et que s’affronteront
addressed in their appropriate context. In general erdifftes conceptions de latdfmination de la
terms, restorative justice may be described as an  peine dans le contexte epprofermes ey¥-
approach to remedying crime in which it is under-  raux, la justice corrective peafise domme
stood that all things are interrelated and that crime  une conception depdase” au crime selon
disrupts the harmony which existed prior to its laquelle, étanit’interrek; le crime vient rompre
occurrence, or at least which it is felt should exist. I’'harmonie qui existait avant sdraiop; ou du
The appropriateness of a particular sanction is  moins I'harmonie seeih&ifdquation d'une
largely determined by the needs of the victims, and  sanctioredast alors largemengt@imirée par
the community, as well as the offender. The focus les besoins des victimes et de la commiungut”
is on the human beings closely affected by the que par ceuelmhgquint. L'accent est mis sur
crime. See generally, e.gBridging the Cultural lesétres humains touels"de pes par le crime. Voir
Divide, supra, at pp. 12-25;The Justice System  de facon @erérale, Par-dela les divisions cultu-
and Aboriginal People, supra, at pp. 17-46; rélles, op. cit., aux pp. 13 °28;The Justice System
Kwochka, supra; M. Jackson, “In Search of the and Aboriginal People, op. cit., aux pp. 17a 46;
Pathways to Justice: Alternative Dispute Resolu-  Kwochd@,cit.; M. Jackson, «In Search of the
tion in Aboriginal Communities”, [1992).B.C. L.  Pathways to Justice: Alternative Dispute Resolu-
Rev. (Special Edition) 147. tion in Aboriginal Communities», [1992]).B.C.

L. Rev. (Special Edition) 147.

The existing overemphasis on incarceration in Il se peut que le recours excesaifincarc@ra-
Canada may be partly due to the perception that a  tion au Casadie €n partie de l'ak que I'ap-
restorative approach is a more lenient approach to  proche corrective est ma@iresasi’eégard du
crime and that imprisonment constitutes the ulti-  crime et que I'emprisonnement est le plus grand
mate punishment. Yet in our view a sentence atiomént.A notre avis cependant une peineax’
focussed on restorative justice is not necessarily a  sur I'approche corrective n’estgesimément
“lighter” punishment. Some proponents of restora-  uatiolént moins evere. Certains tenants de la
tive justice argue that when it is combined with  justice corrective soutiennent que, eeambies
probationary conditions it may in some circum-  conditions de probation, elle peut imposer dans
stances impose a greater burden on the offender  certains cas un fardeau plus |alitajaand”
than a custodial sentence. See Kwochkgra, qu'une peine d’emprisonnement. Voir Kwochka,
who writes at p. 165: loc. cit., qui dita la p. 165:

At this point there is some divergence among propo- TRAGUCTION] A ce stade, il y a des divergences
nents of restorative justice. Some seek to abandon the parmi les partisans de la justice corrective. €ertains pr’
punishment paradigm by focusing on the differing goals conisent I'abandon du paradignaimierdhén met-
of a restorative system. Others, while cognizant of the tant I'accent sur les objectfend#fd’'un systhe
differing goals, argue for a restorative system in terms correctif. D’autres, quoique conscients des objectifs dif-
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of a punishment model. They argue that non-custodialerents, peconisent le systhe correctif en termes de
sentences can have an equivalent punishment value elendd chfiment. Ils soutiennent que les peines non
when produced and administered by a restorative sys- privatives de Ig@ntent avoir une valeur punitive
tem and that the healing process can be more intensmuivalente quand elles sont appées et administes
than incarceration. Restorative justice necessarily selon uelenodrrectif et que le processus degére-
involves some form of restitution and reintegration into ration paet plus intense que l'incanGtion. La jus-
the community. Central to the process is the need for tice corrective suppose un mode de restitugam et de r’
offenders to take responsibility for their actions. By sertion dans la comneurlaak’s ce processus il est
comparison, incarceration obviates the need to accept indispensable qelintpsadts assument la responsa-
responsibility. Facing victim and community is for some  &ildé leurs actes. Comparativement, I'ineaation
more frightening than the possibility of a term of n'exige pas I'acceptation de la respoasthabt plus
imprisonment and yields a more beneficial result in that terrifiant pour certains céasmnfronter la victime ou

the offender may become a healed and functional mem- la comraunaeitde risquer unepode d’emprison-
ber of the community rather than a bitter offender nement, et cett@ardhe a des effets plus profitables
returning after a term of imprisonment. en ce sens queliegdiant peut se ressourcer et deve-

nir un participant fonctionnel de la commuraati lieu
d’'un délinquant plein de rancoearsa sortie de prison.

In describing in general terms some of the basic En ddcrivant en termesegéraux quelques pf’ 73
tenets of ftraditional aboriginal sentencing ceptes fondamentaux dedesaditochtones tra-
approaches, we do not wish to imply that all ditionnels é®rdiination de la peine, nous ne
aboriginal offenders, victims, and communities disons pas que tousliegudnts autochtones,
share an identical understanding of appropriate  toutes les victimes et toutes les cossreraut”
sentences for particular offences and offenders.  tagent une conception identique des peines adap-
Aboriginal communities stretch from coast to coasteestd des infractions et deslifiquants dones.
and from the border with the United States to the  On trouve des colkestitochtones d'un eah
far north. Their customs and traditions and theira l'autre et de la frorgre aneticaine au Grand
concept of sentencing vary widely. What is impor- ~ Nord. Leurs coutumes, leurs traditions et leur con-
tant to recognize is that, for many if not most ception du processustelendiation de la peine
aboriginal offenders, the current concepts of sen-  varient grandement. Ce qu’il importe de recon-
tencing are inappropriate because they have fre- itrena’est que, pour beaucoup sinon la plupart
guently not responded to the needs, experiences, aggutints autochtones, les concepts actuels
and perspectives of aboriginal people or aboriginal  de éirahination de la peine sont inadspt’
communities. parce que, souvent, ces concepts n'ont pas permis

de €pondre aux besoing l'expérience eta’la

facon de voir des peuples et commuesawautoch-

tones.

It is unnecessary to engage here in an extensive Il n'est pas Bcessaire de s’engager ici dans ud4
discussion of the relatively recent evolution of examen approfondi elellifion relativement
innovative sentencing practices, such as healingecente des pratiques novatrices en enatide
and sentencing circles, and aboriginal community etedhination de la peine, tels lerémonie du cer-
council projects, which are available especially to  cle d&igon et les conseils detérmination de
aboriginal offenders. What is important to note is  la peine, ainsi que les projets des conseils autoch-
that the different conceptions of sentencing held by  tones, offertsasgrhent auxalinquants autoch-
many aboriginal people share a common underly-  tones. Ce qu'il importe de noter, c’est que les con-
ing principle: that is, the importance of commu-  ceptionsdifites que bon nombre d’autochtones
nity-based sanctions. Sentencing judges should not  ont d¢eiamdnation de la peine ont en commun
conclude that the absence of alternatives specific  le principe sous-jacent de I'importance des sanc-
to an aboriginal community eliminates their ability  tions ratéeda la communaet’ Les juges eter-
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to impose a sanction that takes into account princi-  minant les peines ne devraient pas conclure que
ples of restorative justice and the needs of the par-  I'absence de solutions de rechaifigeess
ties involved. Rather, the point is that one of the  une commenawtdchtone eduit & réant leur
unique circumstances of aboriginal offenders is  capatitifliger une sanction qui tienne compte
that community-based sanctions coincide with the  des principes de justice corrective et des besoins
aboriginal concept of sentencing and the needs of  des parties en cause. Au contraire, I'une des cir-
aboriginal people and communities. It is often the  constances pamtiuldes elinquants autoch-
case that neither aboriginal offenders nor their  tones Het¢ que les sanctions rattaeha la
communities are well served by incarcerating communegticident avec la conception autoch-
offenders, particularly for less serious or non-vio-  tone deel@rdiination de la peine et avec les
lent offences. Where these sanctions are reasonable  besoins des autochtones et de leurs eemmunaut’
in the circumstances, they should be implemented. Lorsque ces sanctions sont raisonnables vu les cir-
In all instances, it is appropriate to attempt to craft  constances, elles devedientagpligees. |l
the sentencing process and the sanctions imposed  arrive souvent queelat@arche soit pas la
in accordance with the aboriginal perspective. bonne solution poueliagutints autochtones et
leur communaw, surtout dans le cas d'infractions
mineures ou sans violence. Dans tous les cas, il
convient de s’efforcer d’adapter le processus de
détermination de la peine et les sanctions infiig”
a la facon de voir autochtone.

(2) The Search for a Fit Sentence (2) La recherche de la peine appropri’

The role of the judge who sentences an aborigi- Le r6le du juge chamgyd’infliger une peine un
nal offender is, as for every offender, to determine elinduant autochtone, comme pour chaqeaknd”
a fit sentence taking into account all the circum-  quant, consigierminer une peine qui tienne
stances of the offence, the offender, the victims, compte de toutes les circonstances entourant I'in-
and the community. Nothing in Part XXIll of the fraction, lelidquant, les victimes et la commu-
Criminal Code alters this fundamental duty as a  mawRien dans la partie XXIIl dGode criminel
general matter. However, the effect of s. 718,2( ne change laag€ralitt de cette obligation fonda-
viewed in the context of Part XXIIl as a whole, is mentale. Toutefois dans le contexte de I'ensemble
to alter the method of analysis which sentencing de la partie XXIlI, I'al. @L&2pour effet de
judges must use in determining a fit sentence for  modifierdthode d’'analyse que les juges doi-
aboriginal offenders. Section 718p¢equires that  vent utiliser pourtrminer la peine appropd’
sentencing determinations take into account the  pouralEgdants autochtones. L'aéa’718.8)
unique circumstances of aboriginal peoples. exige que eesialis tiennent compte des cir-
constances particelies dans lesquelles se trouvent
les autochtones.

In R v. M. (CA), [1996] 1 S.C.R. 500, at DansR c. M. (C.A), [1996] 1 R.C.S. 5001 la
p. 567, Lamer C.J. restated the long-standing prin-  p. 567, le juge en chef Lagitéredea principe
ciple of Canadian sentencing law that the appropri-  éfehli en droit canadien de latdfmination de
ateness of a sentence will depend on the particular  la peine selon legeeu#tdh d’'une peine est
circumstances of the offence, the offender, and the  fonction des circonstances gragiciitourant
community in which the offence took place. Dis-  linfraction, lelidjuant et la collectivit” dans
parity of sentences for similar crimes is a natural  laquelle l'infracti@€apérgtrée. La disparit”
consequence of this individualized focus. As he  des peines pour des crimes similaires est la cons’
stated: guence naturelle de cet accent mis sur I'individu. Il

s’est expring” en ces termes:
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It has been repeatedly stressed that there is no such thing aQnaintes reprises souligrju’il n'existe pas de
as a uniform sentence for a particular crime Sen- peine uniforme pour un crime deni.’. .] La dstermi-
tencing is an inherently individualized process, and the nation de la peine est un processes|uiatniast
search for a single appropriate sentence for a similar indiviéuadisla recherche d’'une peine appregri’
offender and a similar crime will frequently be a fruit- applicahleoUs les elinquants similaires, pour des
less exercise of academic abstraction. As well, sentences crimes similaires, sera souvent un exdeciee st’
for a particular offence should be expected to vary to eoriqe. De rafne, il faut s’attendre que les peines
some degree across various communities and regions of  emdligbur une infraction doee varient jusqa un
this country, as the “just and appropriate” mix of certain point dans leeraiffs communaed” et
accepted sentencing goals will depend on the needs anegions” du pays, car la combinaison «juste et appro-
current conditions of and in the particular community e@si'des divers objectifs reconnus dedgedhination
where the crime occurred. de la peirepéendra des besoins de la commumanit”

le crime est survenu et des conditions quegnent.

The comments of Lamer C.J. are particularly apt Les remarques du juge en chef Lamer sont part7|—7
in the context of aboriginal offenders. As  enBiment pertinentes en ce qui concerne les
explained herein, the circumstances of aboriginal elinquants autochtones. Comme nous [I'expli-
offenders are markedly different from those of quons en desples circonstances dans les-
other offenders, being characterized by unique sys-  quelles ils se trouvent sont netteerentatiftie
temic and background factors. Further, an aborigi-  celles d'augksqdants, et sont caract¥es
nal offender's community will frequently under-  par des facteuresyigties et historiques qui leur
stand the nature of a just sanction in a manner  sont propres. De plus, la corenulzautélle
significantly different from that of many non-  appartient w@himjuant autochtone pmoit la jus-
aboriginal communities. In appropriate cases, tesse de la sanction d'urererdifférente de
some of the traditional sentencing objectives will  celle de nombreuses comesinaut-autoch-
be correspondingly less relevant in determining a  tones. Dans les cas queteyt,pcertains des
sentence that is reasonable in the circumstances, objectifs traditionnekeheimtition de la peine
and the goals of restorative justice will quite prop-  seront relativement moins pertinents dans le choix
erly be given greater weight. Through its reform of  d’une peine jestifians les circonstances, et les
the purpose of sentencing in s. 718, and through its  buts de la justice corrective ajusig, titre,
specific directive to judges who sentence aborigi-  davantage de poidefdemant I'objectif de la
nal offenders, Parliament has, more than evereterdiination de la peina lart. 718, et en don-
before, empowered sentencing judges to craft nant une directive expresse aux jugssdinarg”
sentences in a manner which is meaningful to fliger des peinesdugudints autochtones, le
aboriginal peoples. Parlement, plus que jamais auparavant, aehabilit’

ces jugesa adapter les sanctions d’'une nemai’
porteuse de sens pour les peuples autochtones.

In describing the effect of s. 718&2(in this En ddcrivant ainsi 'effet de I'al. 718}, nous 8
way, we do not mean to suggest that, as a general  n’affirmons pas qegleegngrale, il faille tou-
practice, aboriginal offenders must always be sen-  joetsruhiner la peine deslitiquants autoch-
tenced in a manner which gives greatest weight to  tones abm & accorder le plus de poids aux
the principles of restorative justice, and less weight  principes de justice correctivetriamemnt des
to goals such as deterrence, denunciation, and sep-  buts tels la dissuastmont@ation et lisole-
aration. It is unreasonable to assume that aborigi- ment. Il exsisdhnable de esumer que les
nal peoples themselves do not believe in the  autochtones@mesmnie croient pas en I'impor-
importance of these latter goals, and even if they tance de ces butsmet siilS n’y croient pas,
do not, that such goals must not predominate in  que ces buts ne_doivent paseavaircprdans
appropriate cases. Clearly there are some serious les cas qui I'egeeiidence, il existe des
offences and some offenders for which and for infractions graves etlii@gudnts pour lesquels
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whom separation, denunciation, and deterrence are  l'isolemengnkandation et la dissuasion sont
fundamentally relevant. fondamentalement pertinents.

Yet, even where an offence is considered seri- Cependant, erhe lorsque l'infraction est jeg’
ous, the length of the term of imprisonment must  grave, il faut prendre enearatisid la dueé de
be considered. In some circumstances the length of la peine d’emprisonnement. Dans certaines cir-
the sentence of an aboriginal offender may be less  constancesdadéud peine infligga un &lin-
and in others the same as that of any other quant autochtone pwariaErieurea celle de
offender. Generally, the more violent and serious  tout awiecgiant, alors que dans d'autres, elle
the offence the more likely it is as a practical real-  poetra identique. De tan ggrérale, plus vio-
ity that the terms of imprisonment for aboriginals  lente et grave sera l'infraction, plus grande sera la
and non-aboriginals will be close to each other or  probaliiité la dweé des peines d’emprisonne-
the same, even taking into account their different  ment des autochtones et des non-autochtones soit
concepts of sentencing. en pratigue proche ou identiqeeeméompte
tenu de leur conception diffénte de laetermina-
tion de la peine.

As with all sentencing decisions, the sentencing Comme pour toutes lesdisions concernant la
of aboriginal offenders must proceed on an indi-  peineetardiination de la peina infliger aux
vidual (or a case-by-case) basis: For this offence,elingliants autochtones doit se faire sur une base
committed by this offender, harming this victim, in individuelle (ou au cas par cas): Pour cette infrac-
this community, what is the appropriate sanction tion, commise paeloejhnt, ayant caasdu
under theCriminal Code? What understanding of  tomtcette victime, dans cette commurauflelle
criminal sanctions is held by the community?  est la sanction appeoguiregard ddode crimi-
What is the nature of the relationship between th@el? Quelle perception la communawd-t-elle des
offender and his or her community? What combi-  sanctienslps? Quelle est la nature des rapports
nation of systemic or background factors contrib-  entre dénglant et sa communa® Quelle
uted to this particular offender coming before the  combinaison de facteuemiysts ou histo-
courts for this particular offence? How has the riques a fait en sorte quedircgudnt particulier
offender who is being sentenced been affected by, est traduit devant les tribunaux pour cette infrac-
for example, substance abuse in the community, or  tion paetie@li'Quelle incidence I'abus de
poverty, or overt racism, or family or community  drogue ou d’alcool dans la comneyriaupau-
breakdown? Would imprisonment effectively serve  erelé racisme manifeste,etlatement de la
to deter or denounce crime in a sense that would  famille ou de la commupauExemple, ont-ils
be significant to the offender and community, or  eu sur déngquant dont il faut eferminer la
are crime prevention and other goals better peine? L'emprisonnement serait-il effectivement
achieved through healing? What sentencing un moyen de dissuasion enodeidfion signi-
options present themselves in these circumstances?  ficatif powelifgudint et la communat’ou
pourrait-on mieux parvenia p€venir la crimina-
lite eta atteindre les autres buts par les cercles de
guérison? Y a-t-il d'autres options dans les cir-
constances?

The analysis for sentencing aboriginal offend- Dans la étermination de la peireinfligera un
ers, as for all offenders, must be holistic and elirdjuant autochtone, comme pour tout autre
designed to achieve a fit sentence in the circum-elinduant, 'analyse doitfe holistique et vises °
stances. There is no single test that a judge careterrdiner la peine indig& dans les circons-
apply in order to determine the sentence. The sen-  tances. |l n’existe pasrdeuaitjue qui guidera
tencing judge is required to take into account all of  le juge qui prononce la peine. Le juge est tenu de
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the surrounding circumstances regarding the  prendre en ecatsid toutes les circonstances
offence, the offender, the victims, and the commu-  entourant l'infractiomelitegdant, les victimes et
nity, including the unique circumstances of the la commumautompris les circonstances parti-
offender as an aboriginal person. Sentencing must ereglidans lesquelles se trouve édirdjuant en
proceed with sensitivity to and understanding of tant qu’autochtoneetaantination de la peine
the difficulties aboriginal people have faced with  exige la sensibilisation aux d#fcalixquelles
both the criminal justice system and society at les autochtones ont fait face dan®ree syst
large. When evaluating these circumstances in  justoalp’et dans la sett” en ghéral. Proe-
light of the aims and principles of sentencing as set  a@#ekamen de ces circonstances au regard des
out in Part XXIII of theCriminal Code and in the  buts et des principes ddedmination de la peine
jurisprudence, the judge must strive to arrive at &non&s a la partie XXIll du Code criminel et
sentence which is just and appropriate in the cir-  reconnus par la jurisprudence, le juge doit s’effor-
cumstances. By means of s. 718)26entencing  cer d’en arrivex une peine juste et apprami’
judges have been provided with a degree of flexi- dans les circonstances. Sagsme de I'al.
bility and discretion to consider in appropriate cir-  788.%s juges ont la latitude et le pouvoir dis-
cumstances alternative sentences to incarcerationetiognaire voulus pour examiner, dans les cir-
which are appropriate for the aboriginal offender  constances qui efgrprles peines substitutives
and community and yet comply with the mandated  appeepripour le elinquant autochtone et la
principles and purpose of sentencing. In this way, = commanadatit en respectant I'objectif et les
effect may be given to the aboriginal emphasis  princgmes&s de dtermination de la peine. De
upon healing and restoration of both the victim and  cettenfaijl est possible de conserver 'accent

the offender. gue mettent les peuples autochtones suelsgu’
et le Btablissement tant de la victime que @lird’
quant.
(3) The Duty of the Sentencing Judge (3) L'obligation du juge chatinfliger la
peine

The foregoing discussion of guidelines for the L’examen qui pecede des lignes directrices des-82
sentencing judge has spoken of that which a judge eesirfiux juges charg'd’infliger des peines vise
must do when sentencing an aboriginal offender.  ce que le juge doit faire dans le cadimtumul
This element of duty is a critical component of  autochtonee@etent contraignant est une com-
s. 718.2€). The provision expressly provides thata  posante cruciale de I'al. €]182 disposition
court that imposes a sentence should consider all evofirexpressment que le tribunaletérmine la
available sanctions other than imprisonment that  paim&liger en examinant toutes les sanctions
are reasonable in the circumstances, and should  substitutives applicables qui seefsjdistifs les
pay particular attention to the circumstances of  circonstances, et plus pamiti@int en ce qui
aboriginal offenders. There is no discretion as to  concerneelexjdants autochtones. Le tribunal
whether to consider the unique situation of the n’a pas le pouvoirtisuraire d’'examiner ou
aboriginal offender; the only discretion concerns de ne pas examiner la situation peeticiuli’
the determination of a just and appropriate sen-elindlant autochtone; son seul pouvoir diiori-
tence. naire aSide dans la elérmination d'une peine

juste et appropeé.

How then is the consideration of s. 718)20 Comment 'examen que requiert I'al. 718.2e 83
proceed in the daily functioning of the courts? The  fera-t-il dans le fonctionnement quotidien des tri-
manner in which the sentencing judge will carry  bunaux? Laenamiont le juge chaegd’infliger
out his or her statutory duty may vary from case to  la peine s’acquittera de I'obligation que lui impose
case. In all instances it will be necessary for the  la loi pourra varier d’'unleagre. Dans tous les



84

85

732 R. V. GLADUE Cory and lacobucci JJ. [1999] 1 S.C.R.

judge to take judicial notice of the systemic or cas, il faudra prendre connaissance d'office des
background factors and the approach to sentencing  facteuesngys¢'s ou historiques et de la con-
which is relevant to aboriginal offenders. How-  ception de la peine pertinents dans le cides d”
ever, for each particular offence and offender it  quants autochtones. Toutefois, pour chaque infrac-
may be that some evidence will be required in  tion et chagliagdant done, il se peut que
order to assist the sentencing judge in arriving ata  cedlin®ehts de preuve soierdgagssaires pour
fit sentence. Where a particular offender does not  assister le juge daeterlaidation de la peine
wish such evidence to be adduced, the right to  apmg®p@uand unealinquant ne veut pas g1’
have particular attention paid to his or her circum-  senter ce type de preuve, il peut rensocer °
stances as an aboriginal offender may be waived.  droibh examen des circonstances partcal’
Where there is no such waiver, it will be extremely  dans lesquelles il se trouve en tant qu’autochtone.
helpful to the sentencing judge for counsel on both  En I'absence d’'une telle renonciation, il sera extr”
sides to adduce relevant evidence. Indeed, it is to  mement utile au juge que les avocats des deux par-
be expected that counsel will fulfil their role and  tiesgantent desléments pertinents. D’ailleurs,
assist the sentencing judge in this way. on doit s'atteadr® que les avocats remplissent

leur Ble et assistent le juge de cette reami’

However, even where counsel do not adduce Cependant, erme dans les casi@ette preuve
this evidence, where for example the offender is  n’est pas soumise par un avocat, par exemple lors-
unrepresented, it is incumbent upon the sentencing  quelifgdant n’est pas repsent, il incombe
judge to attempt to acquire information regarding  au juge pardna peine de s’efforcer de se ren-
the circumstances of the offender as an aboriginal  seigner sur les circonstances dans lesquelles se
person. Whether the offender resides in a rural trouvellagliant en tant qu’autochtone. Que le
area, on a reserve or in an urban centre the senelinqdant €side en milieu rural, dans uneserve
tencing judge must be made aware of alternatives  ou en milieu urbain, le jugdrelaiisS au fait
to incarceration that exist whether inside or outside  des solutions de reehéingariEration existant
the aboriginal community of the particular a l'intérieur oua I'extérieur de la communaait”
offender. The alternatives existing in metropolitan  autoch@raquelle appartient leetihquant. II
areas must, as a matter of course, also be explored.  faut aussi examinerurpitas solutions de
Clearly the presence of an aboriginal offender will  rechange existant en milieu ublevidence,
require special attention in pre-sentence reports. dmepmce d'un elinquant autochtone requerra
Beyond the use of the pre-sentence report, the sen-  une attention paetidahs les rapportsgsen-
tencing judge may and should in appropriate cir-  tenciels. Aadiel'utilisation du rapport psen-
cumstances and where practicable request that wit-  tenciel, le juge qmahda, peine pourra et
nesses be called who may testify as to reasonable  devrait, lorsque les circonstanetsns'gtpylie
alternatives. cela est comtement possible, demander qu'on

appelle desarmoins en mesure dentioigner sur les
solutions de rechange raisonnables.

Similarly, where a sentencing judge at the trial De la néme margre, dans les casude juge
level has not engaged in the duty imposed by  &hdeg@&terminer la peine en preen€ instance
s. 718.2¢) as fully as required, it is incumbent ne s’'est pas aequaiissi compgiftement que
upon a court of appeal in considering an appeal requis de l'obligation que lui impose I'ad),718.2
against sentence on this basis to consider any fresh il incanidecour saisie d’'un appel de la sen-
evidence which is relevant and admissible on sen-  tence sur ce point d’examiner toutlémueet
tencing. In the same vein, it should be noted that, = de preuve pertinent et admissible dans le cadre de
although s. 718.2f does not impose a statutory latefmination de la peine. Dans l&mé veine,
duty upon the sentencing judge to provide reasons, il faut souligner quee si"l'al. 718.8) n'im-
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it will be much easier for a reviewing court to
determine whether and how attention was paid to
the circumstances of the offender as an aboriginal
person if at least brief reasons are given.

pose pas au juge ptanbig peine I'obligation
de motiveedaiati, il sera plus facile pour la
couedsioh de dferminer si et dans quelle
mesure il @ ptieghtion aux circonstances dans
lesquelles se trouve le eliiquant en tant
gu’'autochtone s'il a fournia tout le moins, de
brefs motifs.

(4) The Issue of “Reverse Discrimination” (4) La question de la «discriminatiebours»

Something must also be said as to the manner in Il convient également de dire un mot sur 1286
which s. 718.2¢ should not be interpreted. The cém, dont I'al. 718.8) ne devrait pa®tfe inter-
appellant and the respondent diverged significantly etpit’appelante et 'intireé ont done’des inter-
in their interpretation of the appropriate role to be et@tions tes divergentes dwi€ de l'al. 718.8).
played by s. 718.2f. While the respondent saw  Alors que l'inémYy voyait avant tout une refor-
the provision largely as a restatement of existing  mulation de principestatendiation de la peine
sentencing principles, the appellant advanced the  existants, I'appelante a fait valoir qu'il s’agissait

position that s. 718.2) functions as an affirmative
action provision justified under s. 15(2) of the
Charter. The respondent cautioned that, in his
view, the appellant’s understanding of the provi-
sion would result in “reverse discrimination” so as
to favour aboriginal offenders over other offend-
ers.

There is no constitutional challenge to
s. 718.2¢) in these proceedings, and accordingly

L'alinea 718.8) n'est pas contestsur le plan

d’'une disposition de promotion sociale pestHil

vertu du par. 15(2) @edete. L'intimee, pour sa
part, a fait la mise en gamleayu’avis, l'inter-

etption doneé par I'appelante entrerait une

«discriminattomrebours» favorisant leselii-
quants autochtones par rapport aux elitres d”

quants.

87
constitutionnel enelbespt nous n’abordons pas

we do not address specifically the applicability of edfiquement I'applicabilé” de l'art. 15 de la
s. 15 of theCharter. We would note, though, that Charte. Nous soulignons cependant que I'objectif
the aim of s. 718.8] is to reduce the tragic over- de l'al. 718.2st de eduire le niveau tragique de
representation of aboriginal people in prisons. It  la suessmtation des autochtones dans la popu-
seeks to ameliorate the present situation and to latiorerad&c'Son but est d'atidrer la situa-
deal with the particular offence and offender and  tion actuelle et il viseda fig traiter une infrac-
community. The fact that a court is called upon to  tion, elinglant et une communautionres. Le
take into consideration the unique circumstances  fait qu'un tribunal soiteagpetir compte des
surrounding these different parties is not unfair to  circonstances pantisutians lesquelles se trou-
non-aboriginal people. Rather, the fundamental vent cesréliffés parties n'est pasequitable
purpose of s. 718.8(is to treat aboriginal offend-  envers les non-autochtones. L’objet essentiel de
ers fairly by taking into account their difference. lal. 78p.2st pludt d’assurer un traitement
équitable desalinquants autochtones compte tenu
de leur difBrence.

But s. 718.26) should not be taken as requiring Toutefois, I'al. 718.8) ne doit pafre interpeté 88
an automatic reduction of a sentence, or a remis- comme exigeantduwtion automatique de la
sion of a warranted period of incarceration, simply  peine, ou la remise dvioelg justifée d’'incar-
because the offender is aboriginal. To the extenterat@n, pour la simple raison que lelidquant
that the appellant's submission on affirmative  est autochtone. Dans la medlagomentation
action means that s. 718pequires an automatic  de I'appelante sur la promotion sociale signifie que
reduction in sentence for an aboriginal offender, I'al. 78eXige la €duction automatique de la



89

734 R. V. GLADUE

Cory and lacobucci JJ.

[1999] 1 S.C.R.

we reject that view. The provision is a direction to
sentencing judges to consider certain unique cir-
cumstances pertaining to aboriginal offenders as a
part of the task of weighing the multitude of fac-
tors which must be taken into account in striving
to impose a fit sentence. It cannot be forgotten that
s. 718.2€¢) must be considered in the context of
that section read as a whole and in the context of
s. 718, s. 718.1, and the overall scheme of Part
XXIII. 1t is one of the statutorily mandated consid-
erations that a sentencing judge must take into
account. It may not always mean a lower sentence
for an aboriginal offender. The sentence imposed
will depend upon all the factors which must be
taken into account in each individual case. The
weight to be given to these various factors will

peine pourelingliant autochtone, nous rejetons
ce point de vue. Cette disposition est une directive
aormix juges chaeg” d'infliger des peines
d’examiner certaines circonstances gaescah’
ce qui concerneelemjuiants autochtones dans
le cadre de leaciatipri des multiples facteurs
dont il faut tenir compte pour en aarivee
peine Bwligoublions pas que l'al. 71&)2
et éxamie” dans le contexte de I'ensemble
de cet article ainsi que dans le contexte de
l'art. 718, de I'art. 718.1 etdedihie ghérale
de la partie XXIIl. Ce n’est qu’'une desraensid”
tions dont le jugeecHdmfliger la peine doit
obligatoirement tenir compte. Cela ne signifiera
pas toujours une peine swairesur le dlin-
guant autochtone. La peineeénflipendra de

vary in each case. At the same time, it must in  tous les facteurs dontétrédiefiu compte dans

every case be recalled that the direction to consider
these unique circumstances flows from the stagger-
ing injustice currently experienced by aboriginal
peoples with the criminal justice system. The pro-
vision reflects the reality that many aboriginal peo-
ple are alienated from this system which frequently
does not reflect their needs or their understanding
of an appropriate sentence.

chaque cas individuel. Le poids etegant
aecardes dif€rents facteurs variera dans
chaque cas. Danerfeertémps, il faudra se rap-
peler dans chaque cas que cette directive de tenir
compte de ces circonstances particaitioule
des injustices criantes dont les autochtones sont
actuellement victimes dansieesyst justice

enale. Elle traduit laedlitt de I'alénation ¥cue

par bon nombre d’'autochtones par rapporun
sysE€me qui, souvent, ne refe pas leurs besoins
ou leur perception de ce que serait une peine
appropréee.

(5) Who Comes Within the Purview of Section
718.2€)?

The question of whether s. 71&pP@pplies to
all aboriginal persons, or only to certain classes
thereof, is raised by this appeal. The following pas-

sage of the reasons of the judge at trial appears to

reflect some ambiguity as to the applicability of
the provision to aboriginal people who do not live
in rural areas or on a reserve:

(B)qui I'al. 718.2) s'applique-t-il?

Le présent pourvoi soalie la question de savoir

si I'al. B.&2appliquea tous les autochtones,

ou seulemeadrtaines catjories d’entre eux.
L'extrait suivant des motifs du juge edu proc’

parefleter une certaine ambig@ 'quanta’ I'ap-

plicabildé cette dispositioa tes dlinquants

autochtones ne vivant pas en milieu rural ou dans

une gserve:

The factor that is mentioned in ti@&iminal Code is

[TRADUCTION] Le facteur mentionadans leCode cri-

that particular attention to the circumstances of aborigiminel est I'attention particulife qu’il faut porter aux cir-

nal offenders should be considered. In this case both the

deceased and the accused were aboriginals, but they are

not living within the aboriginal community as such.
They are living off a reserve and the offence occurred in
an urban setting. Thewi€] do not appear to have been
any special circumstances because of their aboriginal

constances dans lesquelles se tro@lienusassd”
autochtones. €€m, llespictime et I'accesétaient

autochtones mais ne vivaient pas au sein de la commu-

enautochtone comme telle. lls vivaient’éxtérieur

d'uresafve et I'infraction &t commise en milieu

urbain. Il ne semble pas y avoir de circonstances parti-
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status and so | am not giving any special consideration eresli€sultant de leur statut d’autochtones et je n'ac-
to their background in passing this sentence. corderai donc aucuneecatimid particuktre a leur
situation dans le pronoadde la peine.

It could be understood from that passage that, in  On pourrait penser que ces observations indiquent
this case, there were no special circumstances to  que, eeckesph’y avait pas de circonstances
warrant the application of s. 718%(and the fact  particidres justifiant I'application de [Ial.

that the context of the offence was not in a rural  78& que le fait que linfraction n'avait pas
setting or on a reserve was only one of those misgtt commise en milieu rural ou sur unesefve

ing circumstances. However, this passage was etait’gu’une des circonstances manquantes. Tou-
interpreted by the majority of the Court of Appeal tefois la ma@rita Cour d’appel a interpig ce

as implying that, “as a matter of principle, passage comme signifiant TRMBUCTION] «en

s. 718.2¢) can have no application to aboriginals  principe, I'al. 7882 s'applique aucunemeat °

‘not living within the aboriginal community™ (p.  des autochtones “ne viva[nt] pas au sein dans la
137). This understanding of the provision was communauwtochtone” (p. 137). Les juges de
unanimously rejected by the members of the Court  la Cour d’appel ont unanimemertaggthter-

of Appeal. With respect to the trial judge, who was etation. En toute eférence pour le juge du pro-

given little assistance from counsel on this issue,es, que les avocats ne I'ont pas beaucoup assist’
we agree with the Court of Appeal that such a  sur ce point, nous sommes d’'accord avec la Cour
restrictive interpretation of the provision would be  d'appel pour dire qu'une telle ietatipn res-
inappropriate. trictive serait inapprope.’

The class of aboriginal people who come within  Doivent entrer dans la agorie des autochtones 90
the purview of the specific reference to the circum- ewipar le renvoi expsa I'al. 718.2), au mini-
stances of aboriginal offenders in s. 718.20Gust mum, tous les autochtones auxquels s’appliquent
be, at least, all who come within the scope of s. 25  I'art. 25 Gbdee et I'art. 35 de ld_oi constitu-
of the Charter and s. 35 of the€onstitution Act, tionnelle de 1982. Le nombre de personnes efs
1982. The numbers involved are significant.  est substantiel. Les chiffres du recensement natio-
National census figures from 1996 show that an  nal de 1996 estn7®& 010 le nombre de per-
estimated 799,010 people were identified as  sonnes idestifidmme autochtones en 1996. De
aboriginal in 1996. Of this number, 529,040 were  ce nombre, 528taiht des Indiens (inscrits ou
Indians (registered or non-registered), 204,115 non inscrits), 204 115 elés é1'40 220 des
Metis and 40,220 Inuit. Inuits.

Section 718.2)) applies to all aboriginal offend-  L’alinea 718.8) s'applique a’ tous les elin- 91
ers wherever they reside, whether on- or off- quants autochtongg’its résident,a I'intérieur
reserve, in a large city or a rural area. Indeed it has  coramkexiérieur d’'une eserve, dans une
been observed that many aboriginals living in  grande ville ou dans une zone rurale. One& observ’
urban areas are closely attached to their culture.  que nombre d’autochtones vivant en milieu urbain
See the Royal Commission on Aboriginal Peoples,  sont fortementesttalehir culture. Voir la Com-

Report of the Royal Commission on Aboriginal mission royale sur les peuples autochtoriteg-
Peoples, vol. 4, Perspectives and Realities (1996), port de la Commission royale sur les peuples

at p. 521: autochtones, vol. 4, Perspectives et réalités (1996),
a la p. 586:
Throughout the Commission’s hearings, Aboriginal Tout au long des audiences, les autochtones ont rap-

people stressed the fundamental importance of retaining e apalCommission qu’il est essentiel pour eux de pr’
and enhancing their cultural identity while living in server et d'enrichir leur iderditlturelle quand ils
urban areas. Aboriginal identity lies at the heart of vivent en milieu urbain. Lideautbchtone est I'es-
Aboriginal peoples’ existence; maintaining that identity sence de l'existence des peuples autochtoessrLa pr’
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is an essential and self-validating pursuit for Aboriginal vation de cette Elestitionc un objectif fondamental

people in cities. et valorisant pour les autochtones citadins.
And at p. 525: Et aux pages 589 et 590:
Cultural identity for urban Aboriginal people is also De plus, les autochtones citadins associentel'identit”

tied to a land base or ancestral territory. For many, the cultardédlenotion d’assise territoriale ou de territoire

two concepts are inseparabl. . .Identification with an ancestral. Pour nombre d’entre eux, ces deux concepts

ancestral place is important to urban people because of sont indissociables. [...] Il est important pour les

the associated ritual, ceremony and traditions, as well as autochtones citadins de pouvoir s'ideatifibeu’

the people who remain there, the sense of belonging, the ancestral, en raison des rituelémdeses et des

bond to an ancestral community, and the accessibility of traditions qui y sonteasslas’'gens qui y vivent, du

family, community and elders. sentiment d’appartenance, du lien avec une conmemunaut”
ancestrale et de la possit@lit’ac&dera la famille,a la
communalg” et aux anciens.

Section 718.2) requires the sentencing judge L'alinea 718.8) exige que le juge chazgd’in-

to explore reasonable alternatives to incarceration  fliger la peine envisage les sanctions raisonnables

in the case of all aboriginal offenders. Obviously,  autres que l'incatioh en ce qui concerne les

if an aboriginal community has a program or tradi- elijuants autochtones. De toueidence, s'il

tion of alternative sanctions, and support and  existe un programme ou une tradition de sanctions

supervision are available to the offender, it may be  substitutives dans une conavautaatitone, et

easier to find and impose an alternative sentence.  quithejdiant pourra obtenir soutien et surveil-

However, even if community support is not availa-  lance, il sera gieaitplus facile de trouver et

ble, every effort should be made in appropriate cir-  d’imposer une mesure de rechange. Toutefois,

cumstances to find a sensitive and helpful alterna- emeen 'absence de soutien dans la colleefivit’

tive. For all purposes, the term “community” must il y a lieu de faire tous les efforts, lorsque les cir-

be defined broadly so as to include any network of  constances etfgnprpour trouver une solution

support and interaction that might be available in  de rechangeeadaptitile.A toutes fins pra-

an urban centre. At the same time, the residence of  tiques, le terme «cabeatdatait recevoir une

the aboriginal offender in an urban centre that efirdtion assez large pour inclure towseau de

lacks any network of support does not relieve the  soutien et d’interaction qui pourrait exister en

sentencing judge of the obligation to try to find an  milieu urbain. Emenfemps, le fait que lelkh-

alternative to imprisonment. guant autochtone habite dans un milieu urbain qui
ne posede aucuneseau de soutien ne g€ pas
le juge qui inflige la peine de son obligation de
s'efforcer de trouver une solution de recharge °
'emprisonnement.

VI. Summary VI. Resung
Let us see if a general summary can be made of Voyons comment nous pouvons faire esung
what has been discussed in these reasons. eréra de I'analyse qui pde.
1. Part XXIIlI of the Criminal Code codifies 1. La partie XXIII duCode criminel codifie
the fundamental purpose and principles of I'objet et les principes essentietedaid”
sentencing and the factors that should be nation de la peine ainsi que les facteurs dont
considered by a judge in striving to deter- le juge doit tenir compte pour fixer une
mine a sentence that is fit for the offender peine apmemiegard au dliinquant e’

and the offence. I'infraction.
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2. Section 718.8) mandatorily requires sen-
tencing judges to consider all available
sanctions other than imprisonment and to
pay particular attention to the circumstances
of aboriginal offenders.

3. Section 718.3j is not simply a codification

of existing jurisprudence. It is remedial in
nature. Its purpose is to ameliorate the seri-
ous problem of overrepresentation of
aboriginal people in prisons, and to
encourage sentencing judges to have
recourse to a restorative approach to sen-
tencing. There is a judicial duty to give the
provision’s remedial purpose real force.

4. Section 718.8) must be read and consid-
ered in the context of the rest of the factors
referred to in that section and in light of all
of Part XXIII. All principles and factors set
out in Part XXIIl must be taken into consid-
eration in determining the fit sentence.
Attention should be paid to the fact that Part
XXIII, through ss. 718, 718.8), and 742.1,
among other provisions, has placed a new
emphasis upon decreasing the use of incar-
ceration.

5. Sentencing is an individual process and in
each case the consideration must continue
to be what is a fit sentence for this accused
for this offence in this community. How-
ever, the effect of s. 718€)(is to alter the
method of analysis which sentencing judges
must use in determining a fit sentence for
aboriginal offenders.

6. Section 718.23) directs sentencing judges
to undertake the sentencing of aboriginal
offenders individually, but also differently,
because the circumstances of aboriginal
people are unique. In sentencing an aborigi-
nal offender, the judge must consider:

(A) The unique systemic or background fac-
tors which may have played a part in

2. L'aba’718.8) impose au juge de laetér-
mination de la peine d’examiner toutes les
sanctions substitutives applicables et de por-
ter attention aux circonstances, plus particu-

direment en ce qui concerne ledintjuants
autochtones.

3. L'aled 718.8) n'est pas une simple codi-
fication de la jurisprudence existante. Il a un
caraaparateur. Il a pour objet de rem”
dier au grave enoblde la surrepsenta-
tion des autochtones dans les prisons et
d’encourager leajumrder la ekermi-
nation de la peine selon une approche cor-
rective. Le juge est tenu de donner une force
eellea I'objet Bparateur de la disposition.

4. L'ai;m718.2) doit étre interpeté et exa-
enifens le contexte des autres facteurs
mentiesndans cette disposition atla
luerié de I'ensemble de la partie XXIII.
Tous les principes et faceaums€s dans
la partie XXIII doivetné pris en consad”
ration danstermhination de la peine. Il

faut porter attention au fait que la partie
XXII, par lart. 718, lal. €18&t

l'art. 742.1 notammeatffiané I'impor-
tance de l&duction du recoura lincarcg-
ration.

5. étemhination de la peine est un proces-
sus individuatisdans chaque cas, il faut
continuer de se demander quelle est la peine

approgeipour tel accas telle infraction

dans telle commurautToutefois I'al.
7982 I'effet de modifier la rathode
d’analyse que les juges doivent suivre lors-

gu'ilsetérminent la peine appropd pour

des @linquants autochtones.

6. L'adm’718.8) impose aux juges d'abor-
derdeednination de la pein@ ihfliger a
deslidiquants autochtones d'unecda,
individaalishais diffrente parce que la
situation des autochtones est @articuli®
Eatadminant la peine ‘infliger a un
délinquant autochtone, le juge doit exami-
ner:

(A) les facteurseyigties ou historiques
distinctifs qui peuetrdg Gne des rai-
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bringing the particular aboriginal
offender before the courts; and

(B) The types of sentencing procedures and
sanctions which may be appropriate in
the circumstances for the offender
because of his or her particular aborigi-
nal heritage or connection.

7. In order to undertake these considerations
the trial judge will require information per-
taining to the accused. Judges may take
judicial notice of the broad systemic and
background factors affecting aboriginal
people, and of the priority given in aborigi-
nal cultures to a restorative approach to sen-
tencing. In the usual course of events, addi-
tional case-specific information will come
from counsel and from a pre-sentence report
which takes into account the factors set out
in #6, which in turn may come from repre-
sentations of the relevant aboriginal com-
munity which will usually be that of the
offender. The offender may waive the gath-
ering of that information.

8. If there is no alternative to incarceration the
length of the term must be carefully consid-
ered.

9. Section 718.3) is not to be taken as a
means of automatically reducing the prison
sentence of aboriginal offenders; nor should
it be assumed that an offender is receiving a
more lenient sentence simply because incar-
ceration is not imposed.

10. The absence of alternative sentencing pro-
grams specific to an aboriginal community
does not eliminate the ability of a sentenc-
ing judge to impose a sanction that takes
into account principles of restorative justice
and the needs of the parties involved.

11. Section 718.2] applies to all aboriginal
persons wherever they reside, whether on-
or off-reserve, in a large city or a rural area.
In defining the relevant aboriginal commu-

sons pour lesquelles lelingbant
autochtone se retrouve devant les tribu-
naux;

(B) les types dedunes de efermination
de la peine et de sanctions qui, dans les
circonstances, peetenappropgesa
egdrd du dlinquant en raison de son
efifage ou attaches autochtones.

7. Aux fins de I'examen de ce®r@isid;
le juge du me@ura besoin de renseigne-
ments concernant #at@mssjuges peu-
vent prendre connaissance d’office des fac-
teurs eystjues et historiguesegéraux
touchant les autochtones, et de laepriorit”
eerddns les cultures autochtomesne
approche corrective @¢etanhation de
la peine. Normalement, des renseignements
ecBjpuesa I'affaire proviendront des avo-
cats et d'un rappsergenciel qui tien-
dra compte des facesuns€rés au point
6, pouvant aussi provenir d’observations
@sentes par la communautautochtone
emegse, habituellement celle dueldi-
guant. Lesliiquant peut renoncer Bunir
ces renseignements.

8. En l'absence de solution de reaHamge °
eaation, la duge de la peine devetre
soigneusement examn’

9. L'adia’718.8) ne doit pasfre considfé
comme un moyerediére” automatique-
ment la peine d’emprisonnemermides d”
guants autochtones. Il ne fawdspasepr”
non plus guditeebint repit une peine
plusggre du simple fait que l'incaeca-
tion n'est pas impa&s.

10. L'absence de programme de peines substi-
tutiveseafique a une communaet’
autochtoeknmiie pas la possibigtpour
le juge d'imposer une peine qui tienne
compte des principes de la justice corrective
et des besoins des parties en cause.

11. L’aled 718.8) s’appliquea’tous les dlin-

quants autochioes|s résidenta I'in-

eriglr commeaI'extérieur d’'une eserve,
dans une grande ville ou dans une zone
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nity for the purpose of achieving an effec- rurale. Aux finsetemiiner la collectivé”

tive sentence, the term “community” must autochtone pertinente en vue de fixer une

be defined broadly so as to include any net- peine efficace, le terme «codectivit’

work of support and interaction that might devrait recevoir ueinition assez large

be available, including in an urban centre. pour inclure tesg¢alt de soutien et d'in-

At the same time, the residence of the teraction qui pourrait exister, y compris en

aboriginal offender in an urban centre that milieu urbain. Emenfemps, le fait que le

lacks any network of support does not elidquant autochtone habite dans un milieu

relieve the sentencing judge of the obliga- urbain qui negplesalcunaseau de sou-

tion to try to find an alternative to imprison- tien neexad pas le juge qui inflige la peine

ment. de son obligation d’essayer de trouver une
solution de rechanga 'emprisonnement.

12. Based on the foregoing, the jail term for an 12. Compte tenu de ceegédeyrla pfiode
aboriginal offender may in some circum- d’emprisonnement iegpagin @&linquant
stances be less than the term imposed on a autochtone pourra dans certaines circons-
non-aboriginal offender for the same tanesr® moins longue que celle impes’
offence. a un dlinquant non-autochtone pour la

méme infraction.

13. It is unreasonable to assume that aboriginal 13. Il n'est pas raisonnabésumerque les
peoples do not believe in the importance of peuples autochtones ne croient pas en I'im-
traditional sentencing goals such as deter- portance des objectifs traditionnels de la
rence, denunciation, and separation, where etemiiination de la peine, tels la dissuasion,
warranted. In this context, generally, the landhciation et l'isolement, quand ils
more serious and violent the crime, the sont jestifiDans ce contexte, emgté
more likely it will be as a practical matter emgrale, plus grave et violent sera le crime,
that the terms of imprisonment will be the plus grande sera la probabilit”point de
same for similar offences and offenders, vue pratique queriade” d’emprisonne-
whether the offender is aboriginal or non- ment soit Ema’pour des infractions et
aboriginal. des elinquants semblables, que lelid:

guant soit autochtone ou non-autochtone.

VII. Was There an Error Made in This Case? VII. Une erreur a-tedflecdémmise en l'egre?

From the foregoing analysis it can be seen that De l'analyse qui méde, il ressort que le juge 94
the sentencing judge, who did not have the benefit  qui a prenlanpeine, sansebéficier des pe-
of these reasons, fell into error. He may have erred  sents motifs, a commis une erreur. Il s’est tromp”
in limiting the application of s. 718.8(to the cir-  s'il a limit I'application de I'al. 7186 aux &lin-
cumstances of aboriginal offenders living in rural  quants autochtones vivant en milieu rural ou dans
areas or on-reserve. Moreover, and perhaps as a esas/e. De plus, et peetréa cause de cette
consequence of the first error, he does not appear @mmifteur, il parihe pas avoir examinles
to have considered the systemic or background facteurensigsiés ou historiques qui ont pu
factors which may have influenced the appellantto  influer sur la conduite criminelle de I'appelante, ou
engage in criminal conduct, or the possibly distinct  la conception distincte de la samstala ple
conception of sentencing held by the appellant, by  pouvaient avoir I'appelante, la famille de Beaver et
the victim Beaver's family, and by their commu-  leur commuaa8tulignons toutefois que le juge
nity. However, it should be emphasized that the  a pris des initiatiees@s pour obtena fout le
sentencing judge did take active steps to obtain at  moins quelques informations sur la culture autoch-
least some information regarding the appellant's  tone de I'appelantet égard, les avocats, qui



95

96

740 R. V. GLADUE

Cory and lacobucci JJ.

[1999] 1 S.C.R.

aboriginal heritage. In this regard he received little
if any assistance from counsel on this issue
although they too were acting without the benefit
of these reasons.

The majority of the Court of Appeal, in dis-
missing the appellant's appeal, also does not
appear to have considered many of the factors
referred to above. However, the dissenting reasons
of Rowles J.A. discuss the relevant factors in some
detail. The majority also appears to have dismissed
the appellant’'s application to adduce fresh evi-
dence. The majority of the Court of Appeal may or
may not have erred in ultimately deciding to dis-
miss the fresh evidence application. The correct-
ness of its ultimate decision depends largely upon
the admissibility of the fresh evidence and its rele-
vance to the weighing of the various sentencing
goals. However, assuming admissibility and rele-
vance, it was certainly incumbent upon the major-
ity to consider the evidence, and especially so
given the failure of the trial judge to do so. Moreo-
ver, if the fresh evidence before the Court of
Appeal was itself insufficient to inform the court
adequately regarding the circumstances of the
appellant as an aboriginal offender, the proper
remedy would have been to remit the matter to the
trial judge with instructions to make all the reason-
able inquiries necessary for the sentencing of this
aboriginal offender.

n'ont pEEfitié non plus des psents motifs,
ne lui ont appok” peu sinon aucune aide.

En rejetant l'appel de l'appelante, les juges

majoritaires de la Cour d'appel paraissent eux
aussi ne pas avoirexdnsielrs des facteurs
meaigreriedemment. Les facteurs pertinents

sont toutefois @samén fapn assez ataillée

dans les motifs dissidents du juge Rowles. Les
juges majoritaires sereldetent avoir rejet”
la demande de l'appelanteesintpr’ de nou-
vealdments de preuve. Le rejet final de cette
demande peut avoir ou ne pagavwrerreur.

La justesse de edtiordfinale dpend large-

ment de la recexatdlitd nouvelle preuve et de

sa pertinence dans émgtimmddes divers objec-

tifs deel@rdiination de la peine. Toutefos, -
supposer que la prewsté @tévable et perti-
nente, il incombait certainement aux juges de la
magodtExaminer la preuve, d’autant plus que le
juge dugwate 'avait pas fait. En outre, si les

nouvealdnients de preuve ggéngsa la Cour

d’appel ne suffisaient pas @rfasmnseigner

eqadfement sur les circonstances dans lesquelles

se trouvait I'appelante en tantliqogadte
autochtonegparation appropgg auraitete de
renvoyer |'affaire au juge @s jprac la direc-

tive de prendre toutes les mesures raisonnables

pour obtenir les informations enéssairesa “la
détermination de la peine.

In most cases, errors such as those in the courts Dans la plupart des cas, des erreurs comme cel-

below would be sufficient to justify sending the
matter back for a new sentencing hearing. It is dif-
ficult for this Court to determine a fit sentence for
the appellant according to the suggested guidelines

les des tribunaux d'instaneeeinfé suffiraiena”

justifier le renvoi de l'affaire pour une nouvelle
audiencedteraiination de la peine. Il est diffi-
cile pour notre Coetedwidér une peine indi-

set out herein on the basis of the very limited evi- eeqpour l'appelante confoement aux lignes

dence before us regarding the appellant’s aborigi-
nal background. However, as both the trial judge
and all members of the Court of Appeal acknowl-

edged, the offence in question is a most serious
one, properly described by Esson J.A. as a “near
murder”. Moreover, the offence involved domestic

violence and a breach of the trust inherent in a
spousal relationship. That aggravating factor must
be taken into account in the sentencing of the

directrices eap@eEdemment, en se fondant
suelesénts de preuvees limits dont nous
disposons en ce qui concerne l'origine autochtone
de I'appelante. Toutefois, comme le jugesdu proc”
et tous les juges de la Cour d’appel I'ont reconnu,
I'infraction en cause esigtave, le juge Esson
ayamea juste titre pad’de «quasi-meurtre».

De plus linfraction comportait de la violence
familiale et la rupture des relations de confiance
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aboriginal appellant as it would be for any
offender. For that offence by this offender a sen-
tence of three years’ imprisonment was not unrea-

sonable.

@énbntesa  une situation de conjoints. Ces cir-

constances aggravantes etigenbrisidiées

comme elles le seraient pour tout awgliagliant.
Pour cette infraction commise par cettelinF

dansti&ndination de la peine de l'appelante,

guante, une peine de trois ans d'emprisonnement

n'etait pas dfaisonnable.

More importantly, the appellant was granted day De fecon plus importante, I'appelante a obten?’

parole on August 13, 1997, after she had served six
months in the Burnaby Correctional Centre for
Women. She was directed to reside with her father,
to take alcohol and substance abuse counselling
and to comply with the requirements of the Elec-
tronic Monitoring Program. On February 25, 1998,
the appellant was granted full parole with the same
conditions as the ones applicable to her original

release on day parole.

In this case, the results of the sentence with Dans la pesente affaire, leesultats de la peine
incarceration for six months and the subsequent
controlled release were in the interests of both the
appellant and society. In these circumstances, we
do not consider that it would be in the interests of
justice to order a new sentencing hearing in order
to canvass the appellant’s circumstances as an

aboriginal offender.

In the result, the appeal is dismissed.
Appeal dismissed.
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ueeatibn conditionnelle de jour le 13 0™
1997es@voir purg une peine de six mois au
Centre correctionnel pour femmes de Burnaby. Les
conditions lui imposaient d’habiter avereson p°
de suivre werle pour alcoolisme et toxico-

manie et de se conformer aux exigences du pro-

grammelésutveillance. Le 25efirier 1998,
'appelante a obtenu araidib conditionnelle

totale augnmres conditions que celles qui s’appli-

quaienta sa literation conditionnelle de jour.

iFmavec une incacation de six mois suivie
d’'ueediioh contolée,etaient dans l'irdfét de
I'appelante et dans celui detdaBanE les cir-
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constances, nous estimons qu'il ne serait pas dans
efftt’de la justice d’ordonner une nouvelle
audienetedmidation de la peine pour exami-

ner les circonstances dans lesquelles se trouve

I'appelante en tant queeliiquante autochtone.
En dgfinitive, le pourvoi est rejet”
Pourvoi rejeté.

Procureur de I'appelante: Gil D. McKinnon,
Vancouver.

Procureur de I'intimée: Le ministére du Procu-
reur général, Vancouver.

Procureur de I’intervenant le procureur général
du Canada: Le ministere de la Justice, Ottawa.

Procureur de I'intervenant le procureur général
de I’ Alberta: Alberta Justice, Calgary.

Procureurs de I'intervenante Aboriginal Legal
Services of Toronto Inc.: Kent Roach et Kimberly
R. Murray, Toronto.

99



