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Sentencing — Verdict — Jury instructed on murder
and provocation — Accused convicted of manslaughter
and sentenced to seven years' imprisonment — Whether
provocation properly considered in reducing verdict of
murder and as mitigating factor in determining sentence
— Whether sentence fit and properly reflecting gravity
of the offence and moral culpability of the accused —
Criminal Code, RSC., 1985, c. C-46, ss. 232, 687,
718.2.
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ch. C-46, art. 232, 687, 718.2.

The accused admitted stabbing his wife 47 times but
claimed to have done it while in an automatistic state
brought on by nothing more than his wife’s insulting trouvait danstat d’automatisme provoqupar les
words. The accused testified that he felt a “whoosh” seules paroles injurieuses de celle-ci. eL’accus’
sensation washing over him. When his eyes focusse@moitiré qu’il avait eu la sensation «die¢ emposs.
again, he was staring straight ahead and felt something Lorsqu'il a repris ses sens, il regardait droit devant lui et
in his hand. He was holding a six-inch hunting knife. He a senti quelque chose dans sa main. Il tenait un couteau
looked over and saw his wife slumped over on the seat. de chasse de six pouce® lés yeux et a apar,

He disposed of the body in his truck tool box, cleaned epmuse affaies sur le gge. Il a plae’le corps dans
up, drove home, prepared a note for his step-daughter, 1tedautils de son camion, s’est éggvs’est rendu
and checked into a hotel. He then collected a debt, sold chezddiigd un mot destima sa belle-fille et a lau”
a car and flew to Mexico. While in Mexico, the accused une chamboged!’lEnsuite, il a pey une somme qui
awoke one morning to the sensation of having his throat etait due, vendu une auto et s’est eavpbBur le
cut. In trying to recall his dream, he remembered stab- Mexique. Pendangjson dans ce pays, l'acaus’
bing his wife twice in the chest before experiencing a swstillé un matin, en proia [a sensation qu’on lui
“whooshing” sensation. He returned to Canada about six tranchait la gorge. En essayant deneecrdmeve
weeks later, spoke to a lawyer and surrendered himself gu'il avait fait, il s’est souvenu avoir poigmard”
to police. He was charged with murder. epousen’la poitrinea’deux reprises avant d’avoir la sen-
sation «d&tre empo#>. Il est revenu au Canada environ
six semaines plus tard, a gadl un avocat et s’est ligd
la police. Il aett accus’de meurtre.

L'aceusidmis avoir poignaedSonepousea” 47
reprises, mais étengu” I'avoir fait alors qu’il se

In his defence, the accused claimed: insane automa-
tism, non-insane automatism, lack of intent, and alterna-
tively, provocation. The trial judge ruled that the
defence had laid a proper evidentiary foundation for
insane, but not non-insane, automatism. Accordingly, he
instructed the jury on insane automatism, intention in
relation to second degree murder and provocation. The
accused was found guilty of manslaughter and sen-
tenced to seven years’ imprisonment.

Pouefsasel, I'accus’a invoqe” 'automatisme
avecatibh mentale, 'automatisme sanséifion
mentale, I'absence d'intention et, subsidiairement, la
provocation. Le juge desprogCidé que la dfense
ataditi les fondements de lefénse d’automatisme
avenaivn mentale, mais non ceux de &fedse
d’automatisme sanatia@li’ mentale. En coms”
quence, il a danjuty des directives sur I'automa-
tisme aveenafibn mentale, I'intention relative au
meurtre au deugime dege’et la provocation. L'accesa
été reconnu coupable d’homicide involontaire coupable
et condama’a sept ans d’emprisonnement.

In opening remarks at trial, counsel for the defence
stated that the evidence which would be given by the
defence psychiatrist would support the defence of
automatism. The defence only made this expert’s report
available to the Crown after the latter successfully
brought a motion for disclosure.

Dans ses remarelirinpifes au praes, I'avocat
deftnsé a el¢lae que le émoignage du psychiatre
deetandeetayerait le moyen deetEnse fond” sur
lautomatismefdmsd 'n’a mis ce rapport d'expart °
la disposition du ermiptiblic qu’apes que ce der-

nier euepene” avec suas une recete en communi-
cation.
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The Court of Appeal upheld accused’s conviction and La Cour d’appel a cenéirdclaration de culpabi-
dismissed the Crown’s appeal of the sentence. Both the e ddit’'accus’et a rejat’I'appel interjet” par le minis-
accused and the Crown appealed to this Court. At issuere ptiblic relativemera la peine inflige. L'accus’et
here were: (1) whether the “defence” of sane automa- le mmiaigtublic se pourvoient tous les deux devant
tism should have been left to the jury; (2) whether the notre Cour. Il s'agit eredespe dcider 1) si la
defence psychiatric report was properly ordered dis- efertbe» d’automatisme sanseaktion mentale aurait
closed to the Crown; and (3)(a) whether the sentencingu étrd"soumisa I'app€ciation du jury, 2) si la commu-
judge could consider provocation as a mitigating factor nication du rapport du psychiatre déeraedau
for manslaughter where the same provocation had remigilblic aefé ordoneea juste titre, (3)a) si le
already been considered in reducing the charge to man- juge qui a laff)gine pouvait congdr la provoca-
slaughter; and (b) whether the sentence was fit and tion comme un facteuaattfelativemerda 'homi-
properly reflected the gravity of the offence and the cide involontaire coupable, alors queccett@mvo-
moral culpability of the offender. cation avagjaéte prise en consatation pour eduire

'accusation podé a une accusation d’homicide invo-
lontaire coupable, et b), si la peiegait indiqEe et
refletait correctement la gragitde I'infraction et la cul-
pabilitt morale de son auteur.

Held (Lamer C.J. and lacobucci, Major and Binnie JJ. Arrét (le juge en chef Lamer et les juges lacobucci,
dissenting on the appeal from conviction): The Major et Binnie sont dissidents quant au pourvoi contre
accused’s appeal from conviction should be dismissed. eddadition de culpabilf: Le pourvoi de l'acces’

The Crown’s sentence appeal should also be dismissed. contwel@ation de culpabiktest rejet. Le pourvoi
du minis€re public contre la peine infig” estegale-
ment rejet’

(1) “ Defence” of sane automatism (1) La «défense» d automatisme sans aliénation
mentale

Per L'Heureux-Dul®, Gonthier, Cory, McLachlin Les juges L'Heureux-Dub, Gonthier, Cory,
and Bastarache JJ.: Two forms of automatism are recog- McLachlin et Bastarache: Le droititredemaa”
nized at law. Non-insane automatism arises where formes d’automatisme. L’automatisme eseti®rali’
involuntary action does not stem from a disease of the mentaletpeunvoqe dans le cas d’un acte involon-
mind and entitles the accused to an acquittal. Insane taire qui n’est pas le fruit d’'une maladie mentale, et il
automatism, on the other hand, arises only where invol- dantiacCug’ droit a I'acquittement. Par ailleurs,
untary action is found, at law, to result from a disease of 'automatisme aseataii mentale peetre invoqe”
the mind and is subsumed by the defence of mental dis- dans le cas d'un acte involontaire qui, en dreit, est jug”
order. A successful defence of insane automatism willesultér d’'une maladie mentale, et il est subsgs la
trigger s. 16 of th€riminal Code and result in a verdict  efénse des troubles mentaux. Lorsqueefemse d’'au-
of not criminally responsible on account of mental dis- tomatisme avatatibh mentale est retenue, l'art. 16

order. duCode criminel s’applique et un verdict de non-res-
ponsabili€ criminelle pour cause de troubles mentaux
est rendu.
The law presumes that people act voluntarily. Since a Le dregupré que les gens agissent volontaire-

defence of automatism amounts to a claim that one’s rieantt done’que la dfense d’automatisme revient
actions were not voluntary, the accused must establisha pi€téndre qu’'un acte etait pas volontaire, I'accas’
proper foundation for this defence before it can be left  etalblir les fondements de ce moyen déedse pour
with the trier of fact. This is the equivalent of satisfying qgu’il puistee soumisal'app@€ciation du juge des
the evidentiary burden for automatism. Once the eviden- faits. Cela raws&aquitter de la charge deepenta-
tiary foundation has been established, the trial judge tion appliealautomatisme. Une fois ces fonde-
must determine whether the condition alleged by the netatdis, le juge du pres doit @terminer si lEtat
accused is mental disorder or non-mental disorder egadlpar I'accus constitue un automatisme avec ou
automatism. sans troubles mentaux.



[1999] 2 R.C.S. R. C. STONE 293

A two-step approach should therefore apply to all 'y a donc lieu d'appliquer etizode” en deux
cases involving claims of automatism. First, the defencetapes dans toute affairel dautomatisme est afe.
must establish a proper foundation for automatism. This En premier lieefdasd” doitetablir les fondements
burden is only met where the trial judge concludes that de l'automatisme. Elle ne se seraeadguitiétte
there is evidence upon which a properly instructed jury charge que si le juge da poociut qu’il existe une
could find that the accused acted involuntarily on a bal- preuve qui permattaitjury ayant @) des direc-
ance of probabilities. In all cases, this will require that tives apmepride conclure, selon laeponarance
the defence make an assertion of involuntariness and des prasahjlité I'accis’a agi involontairement.
call confirming psychiatric evidence. Other relevant Dans tous les cafelasd devra peenter une aba-
factors to be considered in determining whether this tion de esgaitvolontaire, confir@é par le émoi-
defence burden has been satisfied include: the severity gnage d'un psychiatre. Parmi les autres facteurs perti-
of the triggering stimulus; corroborating evidence of nents qui doidrg pris en consatation pour
bystanders;  corroborating medical history of etatminer si la éfense s’est acquét’ de cette charge,
automatistic-like dissociative states; whether there is il y a l'ineedsittélément @clencheur, leefhoignage
evidence of a motive for the crime; and whether the corroborant d’observateurs, dedemt rmdicaux
alleged trigger of the automatism is also the victim of corroboraetsitd'de dissociation appamesd I'auto-
the automatistic violence. No one factor is determina- matisme, la question de savoir s'il y a preuve de I'exis-
tive. The trial judge must weigh all of the available evi- tence d’'un mobile du crime et celle de savoir si la per-
dence on a case-by-case basis. Placing this burden on sonne qui ealaiicld” I'etat d’automatisme est
the defence, while constituting a limitation of an egalement la victime de la violence qui enesulE.
accused’s s. 1dlf Charter rights, is justified under s. 1. Aucun facteur n’estediminanta’lui seul. Le juge du
proces doit soupeser toute la preuve disponible dans
chaque affaire. L'impositioa la d&fense de cette charge
de preuve est justdé au sens de larticle premier,
méme si elle restreint les droits garargi$accug par
l'al. 11d) de laCharte.

Second, given the establishment of a proper founda- Enataaxieu, une fois que les fondements d’'une
tion, the trial judge must determine whether the condi- efeke d’automatisme oet’établis, le juge du pres’
tion alleged by the accused is mental disorder or non- cwidedl si I8tat alEgue par I'accus’ constitue de
mental disorder automatism. The assessment of which 'automatisme avec ou sans troubles megitirx. D”
form of automatism should be left with the trier of fact de la forme d’'automatisme qui detvenisoumise
comes down to the question of whether or not the legiption du juge des faits revieatdterminer si
alleged condition is a mental disorder. Mental disorder etat alégug correspona des troubles mentaux. L'ex-
is a legal term defined in theode as “a disease of the pression «troubles mentaux» est une expression juri-
mind”. The question of what conditions are included in digeBn® dans leCode commeetant une «maladie
that term is a question of mixed law and fact because it mentale». La question de savoiretgigelsont
involves an assessment of the particular evidence in the @sghaty cette expression est une question mixte de
case rather than a general principle of law. Trial judges droit et de fait, car elle compoeealuztion de la
should start from the proposition that the condition is a preuve soumise dans l'affaire en catsgueloElle
disease of the mind and then determine whether the evi- d'un prineipeabde droit. Le juge du pres doit
dence in the particular case takes the condition out of partir du principeetatealEglg constitue une mala-
the disease of the mind category. die mentale pour ensetiéendher si la preuve sou-
mise fait sortir cetefat de la ca&orie de la maladie
mentale.

There are two distinct approaches to the disease of the Il'y a dmnethdistinctes en mate d’examen de
mind inquiry. Under the first, the internal cause theory, la question de la maladie mentale. Suivantelee premi’
the trial judge must compare the accused’s automatistic eorith” celle de la cause interne, powatedminer si
reaction to the way one would expect a normal person toetatl'dans lequel I'accasalegue avoireté constitue
react in order to determine whether the condition the une maladie mentale, le jugeedudpibcomparer la
accused claims to have suffered from is a disease of theactioh automatique de l'acausivec la eaction a
mind. The trial judge must consider the nature of the laquelle on s’attendrait de la part d’'une personne nor-
alleged trigger of the automatism and determine whether male. Le juge des mioit” examiner la nature de
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a normal person might have reacted to it by entering aneléntént qui aurait etlencle’ 'automatisme etetider

automatistic state. This comparison is a contextual
objective one. Evidence of an extremely shocking trig-
ger will be required to establish that a normal person

esdlt ‘susceptible de plonger une personne normale
danstand’automatisme. Cette comparaison est de
nature contextuelle et objective. La preelé@ntan

might have reacted to it by entering an automatistic stateecledcheur extthement traumatisant sera requise pour

as the accused claims to have done.

etablir gu’une personne normale y auraiagi en som-

brant dans Btat d’automatisme &jué par I'accus.

The objective element of the internal cause theory
does not violate ss. 7 (the fundamental principles of jus-
tice) and 11q) (the right to be presumed innocent) of

eléiment objectif de la #orie de la cause interne ne
viole ni I'art. 7 (les principes de justice fondamentale) ni

l'al.dil(le droit détre pEsun& innocent) de la

the Charter. The objective inquiry is applied to assessCharte. L’examen objectif de la question de savoir si
whether the condition claimed by the accused is a dis- etatlalEgu8 par I'accus’est une maladie mentale n'est

ease of the mind only after a subjective inquiry has been
completed by the trial judge into whether there is evi-
dence upon which a properly instructed jury could find,
on a balance of probabilities, that the accused acted
involuntarily. The objective standard affects only the

classification of the defence rather than the assessment

of whether theactus reus of the offence has been estab-
lished. That is, the objective component does not affect
the burden of proof on the issue of whether the accused
voluntarily committed the offence. Moreover, the
impact of the objective comparison is limited even with
regard to the disease of the mind inquiry because the
internal cause theory is only an analytical tool. Consid-
eration of the subjective psychological make-up of the
accused in the internal cause theory would frustrate the
very purpose of making the comparison which is the

entrepris epi@yele juge du pres'a proetk a un
examen subjectif de la question de savoir s'il existe une
preuve qui permeitait jury ayant @ des direc-

tives age®ome€ conclure, selon laepondrance
des probedyilifle I'accuesa agi involontairement. La

norme objective touche uniquement la classification du

moyenefertse, et non pas I'analyse de la question de

savodacsidreus de l'infraction aeté établi. Autre-
meneitént objectif ne modifie en rien la charge

de preuve relatilee question de savoir si 'aceug’

commis volontairement l'infraction. De plus, I'effet de
la comparaison objective estnfm& en ce qui
concerne I'examen de la question de la maladie mentale,
cardlarita de la cause interne n’est qu’un instrument
d’analyse. Prendre eeratiositi condition psycho-
logique subjective de Eadens le cadre de cette

determination of whether the accused was suffering eorth’iraita I'encontre de I'objet erhe de la compa-

from a disease of the mind in a legal sense.

raison, qui esttelendier si I'accus’souffrait d’'une

maladie mentale au sens juridique.

The second approach, the continuing danger theory,
holds that any condition which is likely to present a
recurring danger to the public should be treated as a dis-
ease of the mind. While a continuing danger suggests a
disease of the mind, a finding of no continuing danger
does not preclude a finding of a disease of the mind.
Trial judges may consider any of the evidence before
them in order to assess the likelihood of recurrence of
violence and in particular the psychiatric history of the

Suivant leedwutigorie, celle du risque subsis-

tant, wiat comportant vraisemblablement &cuf-

rence d'un danger pour le publietiewartsidfé

comme une maladie mamtedesi M risque subsis-

tant est un indice de maladie mentale, la canclusion
I'absence de risque subsistartheepgs de con-
@dubexistence d’'une maladie mentale. Le juge du
eprgeut prendre en conerdtion toutelément de
preuve dont il est saisiepaluer la probabikt de

accused and the likelihood that the trigger alleged toecumrence de la violence, notamment lesea@uents

have caused the automatistic episode will recur.

psychiatriques de €aetua’ probabilé” que I8lé-

ment qui aurait elencle’ I'episode d’automatisme se
présente de nouveau.

The internal cause theory and the continuing danger
theory should not be viewed as alternative or mutually
exclusive approaches to the disease of the mind inquiry.
Rather, a holistic approach should be adopted under
which either or both of these approaches to the inquiry
may be considered by trial judges. It is therefore more
appropriate to refer to the internal cause factor and the

leesidls de la cause interne et du risque subsistant
ne devraienetpascdonsidfées comme des dans
subsidiaires ou mutuellement exclusives d’aborder
I'examen de la question de la maladie mentale. Au con-
traire, il y a lieu d’adopteretimedm globale en vertu
de laquelle le juge és pmd tenir compte de I'une
ou l'acwoe tHaborder cet examen, ou des daua °
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continuing danger factor. In addition to these two fac- fois. Il est donc plus agpdepparler du facteur de la
tors, policy factors may also be considered in determin- cause interne et du facteur du risque subsistant. Outre
ing whether the condition the accused claims to have ces deux facteurs, des facteurs d'ordre public peuvent

suffered from is a disease of the mind. egalementfre considfés pour dterminer si Etat dans
lequel I'accus” alégue avoireté est une maladie men-
tale.
If the trial judge concludes that the condition the Si le juge duegr@onclut que état dans lequel

accused claims to have suffered from is not a disease of lmeatidigle avoieté n'est pas une maladie mentale,

the mind, only the defence of non-mental disorder seuleefandé d’automatisme sans troubles mentaux

automatism will be left with the trier of fact as the trial pougtee "soumisea T'appgciation du juge des faits,

judge will have already found that there is evidence car le juge degprmga dja conclu qu’il existe une

upon which a properly instructed jury could find, on a preuve qui permedtrait jury ayant @) des direc-

balance of probabilities, that the accused acted involun- tives ammepde conclure, selon laepondrance

tarily. The question for the trier of fact will then be des probasilitjue I'accusa agi involontairement. I

whether the defence has proven, on a balance of  appartient alors au juge des éaittedesida dfense

probabilities, that the accused acted involuntarily. A a eowelon la mpondrance des probabis, que

positive answer to this question by the trier of fact will 'aec@sagi involontairement. Unepobnse affirma-

result in an absolute acquittal. On the other hand, if the  aiveetle question entra&ra I'acquittement pur et

trial judge concludes that the alleged condition is a dis- simple. Par contre, si le jugeeducprazdut que éfat

ease of the mind, only mental disorder automatism will egali’est une maladie mentale, seule éfedSe d’au-

be left with the trier of fact. The case will then proceed tomatisme avec troubles mentaux sera adiapise -

like any other s. 16 case, leaving for the trier of fact the eciption du juge des faits. L'affaire serasdors ins-

question of whether the defence has proven, on a bal- truite comme toute autre cause comportant I'application

ance of probabilities, that the accused suffered from a de l'art. 16, et il appartiendra au juge des faits de tran-

mental disorder which rendered him or her incapable of cher la question de savoifented prowe;selon la

appreciating the nature and quality of the act in ques- epgmé&rance des probab#i; que I'acciesétait atteint

tion. The determination of this issue by the trier of fact de troubles mentaux qui le rendaient incapable de juger

will absorb the question of whether the accused in fact de la nature et de la dedl&cte reproch En tran-

acted involuntarily. chant cette question, le juge des faits se prononcera par
la méme occasion sur la question de savoir si 'ae@us”
effectivement agi involontairement.

No substantial wrong or miscarriage of justice Aucun tort important ni aucune erreur judiciaire
occurred here. grave ne se sont produits end@sp”

Per Lamer C.J. and lacobucci, Major and Binnie JJ. Le juge en chef Lamer et les juges lacobucci, Major
(dissenting): The defence of non-mental disorder autom- et Binnie (dissidentsgfdresel d’automatisme sans
atism should not have been taken away from the jury in troubles mentaux n’aurait @@e séustraite 1'ap-
light of the trial judge’s evidentiary ruling that there was egpation du jury, compte tenu de laaikion du juge
evidence the accused was unconscious throughout the desprelativea’ la preuve, selon laquelle éltdit
commission of the offence. The correctness of the rulingtabli’ que I'accusétait inconscient tout au long de la
was affirmed by the British Columbia Court of Appeal. edration de linfraction. La Cour d'appel de la

Colombie-Britannique a confirex'exactitude de cette
décision.

Automatism is conceptually a sub-set of the volunta- L'automatisme forme essentiellement une compo-
riness requirement, which in turn is part of #igus  sante de I'exigence concernant la vo&rui fait elle-
reus, and accordingly puts in issue the Crown’s ability eme" partie de #ctusreus, et il met donc en cause la
to prove all of the elements of the offence beyond a rea- capduitminisére public de prouver hors de tout
sonable doubt. While sane individuals are presumed to doute raisonnable wém&ts de I'infraction. Bien
be responsible for their voluntary acts or omissions, no que les personnes saines d’espritesoiseEkgeire
such inference of voluntariness can be drawn if the responsables de leurs actes ou omissions volontaires,
accused leads credible evidence, supported by expert il nN'est pas possible de faire ureduetiendde
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testimony, that he was unconscious throughout the com- eegacblontaire si l'acces’soumet une preuve
mission of the offence. A judge-made classification of edible, €tayge par unémoignage d’expert, qu’ittait
situations into mental disorder automatism and non- inconscient tout au long deduagpierpde I'infrac-
mental disorder automatism cannot relieve the Crown of tion. La classification jurisprudentielle des situations
the obligation to prove all elements of the offence, dans leg@a¢s de 'automatisme avec troubles men-
including voluntariness. Otherwise there would be taux et de 'automatisme sans troubles mentaux ne sau-
strong objections under s. 7 (fundamental principles of eghdér le minigre public de 'obligation de prou-
justice) and s. 18 (presumption of innocence) of the ver tous Eéments de Tlinfraction, y compris le
Charter, and no attempt was made in this case to pro- @matolontaire. Le contraire susciterait de fortes
vide a s. 1 justification. SimilaCharter objections objections for#'s sur I'art. 7 (principes de justice fon-
apply to any attempt to add to the evidential burden on damentale) et dalpt@somption d’'innocence) de la
the accused the further persuasive or legal burden tGharte, et il n'y a eu, en I'egce, aucune tentative de
establish automatism on a balance of probabilities. fournir une justification au sens de l'article premier. Des
objections similaires fores sur la&Charte s’appliquent
a toute tentative d'ajouterla charge de psentation qui
incombea I'accu® la charge de persuasion, ou charge
ultime, consistant établir I'automatisme selon la g’
pondérance des probabii.

The law on automatism is correctly concerned with Le droit enemeati’automatisme se soudejuste
public safety. The risk of recurrence is legitimately part titre dedar# du public. Le risque declrrence fait
of the “policy component” of the legal analysis of “dis- egifimement partie de la#ément d’ordre public» de
ease of the mind”. In the present case, neither psychia- 'analyse juridigue de la «maladie mentale». En l'es-
trist considered recurrence a significant possibility. ecq ni I'un ni l'autre psychiatre n'a consi que la
récurrence re@sentait un risque important.

The mental disorder provisions of t@eiminal Code Les dispositions duCode criminel relatives aux
were not appropriate to resolve the automatism issue troubles mentaux ne permettaienéglas ldequies-
here. It was wrong of the courts to require the accused to tion de l'automatisme ecel'dsgs tribunaux ont eu
substitute for his chosen defence of involuntariness the tort d'obliger l@acudistituen la dfense du carac-
conceptually quite different plea of insanity. Both erd’involontaire qu'il avait choisie laetEnse d'aknha-
Crown and defence psychiatrists agreed that the accused tion mentale quiaaitalifférente sur le plan con-
did not suffer from a medically defined disease of the ceptuel. Le psychiatre diemimisblic et celui de la
mind. He was either unconscious at the time of the Kkill- efed$e s’entendaient pour dire que I'aecne’souffrait

ing or he was not telling the truth at the time of the trial. pas d’'une maladie mentale avedés#. ®u bien il
This was a question for the jury. The statutory inquiryetait'inconscient au moment de I'homicide, ou bien il ne
into whether he was “suffering from a mental disorder” disait pasitéévau proes. C’'est une question qu'il

that rendered him “incapable of appreciating the nature appartenait au jury de trancher. L'exavoepapta

and quality of the act or omission or of knowing that it loi, de la question de savoietaiil «attein[t] de

was wrong” are qualitative questions that are not really troubles mentaux» qui le rendaient «incapable de juger
responsive to his allegation that he was not conscious of de la nature et de éadgubiitte ou de I'omission,
having acted at all. While s. 16 of tBede may provide ou de savoir que I'acte ou I'omissaait’ mauvais» est

an appropriate structure to resolve cases of medical “dis- de nature qualitativegienms vraiment son edja-

eases of the mind”, it may not be responsive to the real tion getdihfreme pas conscient d’avoir agieie

issues where the “disease of the mind” derives from si l'art. 1€&atle peut €tablir un ggime appropd”

legal classification, rather than medical classification. If pasoudre les casuoil est question de «maladies

the jury was satisfied that the s. 16 requirements were mentales» au esdinal,nil’ ne €pond peuefre pas

met, that would end the matter: the accused would have  aitablés questions qui se posent dans lescds o°

been found not criminally responsible on account of esighiation de «maladie mentale» est juridiqueoplut™
mental disorder (NCRMD). He or she would not be per- geglicale. Si le juryefait convaincu que les exi-
mitted to ignore NCRMD status and seek a full acquittal gences de l'art. Héomtspe@és, la question serait

on the basis of involuntariness. However, if the jury egléé: I'accus’serait jug non responsable criminelle-
rejects NCRMD status, it should still be left with the ment pour cause de troubles mentaux. Il ne pourrait pas
elementary instruction that the accused is entitled to an faire abstraction de sa non-resporsibili€lle



[1999] 2 R.C.S. R. C. STONE 297

acquittal if the Crown fails to establish beyond a reason-
able doubt all of the elements of the offence, including
voluntariness.

pour cause de troubles mentaux et demander 'acquitte-
ment complet pour cause d'absence ele calaat
taire. Cependant, si le jury rejetait la non-responsabilit”
criminelle pour cause de troubles mentaux, il devrait

tout de negime disposer de la directigéémentaire selon
laquelle I'accus’a droita’ I'acquittement si le ministe
public n'établit pas hors de tout doute raisonnable tous
les éléments de [linfraction, y compris le caraa’
volontaire.

The evidence established that there are states of
automatism where perfectly sane people lose conscious
control over their actions. Once the trial judge exercised
his gatekeeper function to screen frivolous or feigned
claims, it was for the jury to make up its mind on the
credibility of the plea of automatism. This jurisdiction
should not be removed by “judicially created policy”. It
is to be expected that the jury will subject the evidence
of involuntariness to appropriate scrutiny. There was
discussion inRabey v. The Queen about the need to
maintain the credibility of the justice system. The jury is
as well placed as anyone in the justice system to uphold
its credibility. The bottom line is, after all, that the task
of weighing the credibility of such defences was con-
fined by Parliament to the jury. The Court should
respect the allocation of that responsibility.

La petabiesSait qu'il existe destats d’automa-

tisme dans lesquels des personnes parfaitement saines

d’esprit perdentifasen&onsciente de leurs actes.

Une fois que le juge ewg saeiaiction de gardien
paaetEr les adi§ations futiles ou sime€s, il appar-
tenait au jury de se faire une opinion sditalite de
lkefelise d’automatisme. Cette castgrice ne devrait
epagétice par une «politiqueldboge par les tribu-
naux». Il faut s’attendee que le jury examine de

¢ap appropee la preuve du caraece involontaire.

DRalsey c. La Reing, il a ét question de laatessi’
de mainter@dililt& du systine judiciaire. Le jury
est aussi biea glaequiconque dans ce sysE pour
en maintenietihiiité. Apes tout, il reste que c’est
au jury quedeslateur a condila tiche dévaluer la

edibilité de tels moyens deeféhse. Notre Cour

devrait respecter cette attribution de responsabilit”

(2) Disclosure

Per the Court: The defence waived the privilege in its
psychiatrist's report at the opening of its case when
counsel disclosed the elements in that report favourable

(2) La communication

La Cour: La dfense a renoecau priviege rattach’
au rapport du psychidtogiverture de sa preuve,
lorsque 'avocat a elilegdgi€ments du rapport qui

to his client. In any event, if disclosure was prematuregtaient favorablea Son client. De toute mamg, n€me

the accused suffered no prejudice. A witness, once on
the stand, is no longer offering private advice to a party

si la communicatioatapstriatuge, I'accus’n’au-
rait subi auejudigg. s qu’'un ¢moin se mESente

but rather is offering an opinion for the assistance of the la barre, il donne non plus des conseils confidergiels *

court. The opposing party must be given access to the
foundation of such opinions to test them adequately.

Thus, even if the defence counsel’s opening address had
been insufficient to constitute a waiver, s. 68a{L)if)

une partie, matisiplutpinion pour assister le tribu-
nal. La partie adverse doit agsiaacdondements
de ces opinions parifiezragEquatement I'exacti-

tude. Donc, neime si I'expos’initial de I'avocat de la

of the Code would properly be applied to cure the error. efalise avaiett insuffisant pour constituer une renon-
ciation, le sous-al. 686(0)\iii) du Code permettrait de
réparer I'erreur commise.

(3) Sentence Appeal

Per the Court: The sentencing judge must consider all
of the circumstances of the offence, including whether it
involved provocation. An accused does not gain a
“double benefit” if provocation is considered in reduc-
ing a verdict from murder to manslaughter under s. 232
of the Code. Rather, s. 232 provides an accused with a

(3) Le pourvoi contre la peine infligée

La Cour: Le juge qui inflige la peine doit tenir
compte de toutes les circonstances de linfraction, y
compris la question de savoir s'il y a eu provocation. Un
aecuos’ eréficie pas d'un «double avantage» si la
provocation est prise ereratiosidbour eduire un
verdict de meudmneverdict d’homicide involontaire

coupable en vertu de l'art. 232 diode. Cet article
accorde pluf a l'accug un seul avantage et, pour
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single benefit and to give it full effect, provocation must
be considered in sentencing as well.

I'appliquer pleinement, il faut aussi tenir compte de la
provocation pour fixer la peine.

The judiciary must bring the law into harmony with
prevailing social values. A spousal connection between
offender and victim is recognized as an aggravating fac-
tor in sentencing under s. 71&H(i) and under the
common law. Here, the Crown failed to establish that
the sentencing judge did not properly consider the
domestic nature of this offence in reaching his decision
on sentence.

La magistrature doit harmoniser le droit aux valeurs
sociales contemporaines. Le lien conjugal entre le con-
trevenant et la victime est reconniwetamhuone fac-
teur aggravant en regdi de dfermination de la peine
en vertu du sous-ah){i)82 de la common law. En
dgesple minigre public n’a pastabli que le juge du
asr@c omis de prendreumient en consgtation le
caraxt familial de I'infraction eneffidant de la peine.

Appellate courts, in minimizing disparity of sentences Peduire au minimum la dispagides peines infli-
in cases involving similar offences and similar offend- eegf des contrevenants similaires pour des infractions
ers, may fix ranges for particular categories of offences similaires, les cours d'appel ptabindéschelles
as guidelines for lower courts provided they clearly de peines relativestaines catories d'infractions,
describe the category created and the logic behind the en vue de guider les tribunaux d'instarceenf’
range appropriate to it. They must not, however, inter- pourvu qu’'eflesvdnt clairement la cagorie cege
fere with sentencing judges’ duty to consider all relevant et la logique sous-jackatbelle qui lui est propre.
circumstances in sentencing. Elles ne doivent toutefois pas modifier I'obligation

gu'ont les juges de prendre en coesation toutes les

Variation of sentence should only be made if an
appellate court is convinced that a sentence is “not fit”
or “clearly unreasonable”, provided the trial judge has
not erred in principle, failed to consider a relevant factor
or overemphasized the appropriate factors. This was not

the case here.
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APPEAL from a judgment of the British POURVOI contre ureadé la Cour d'appel de

Columbia Court of Appeal (1997), 86 B.C.A.C. la Colombie-Britannique (1997), 86 B.C.A.C. 169,
169, 142 W.A.C. 169, 113 C.C.C. (3d) 158, 6 C.R. 142 W.A.C. 169, 113 C.C.C. (3d) 158, 6 C.R. (5th)
(5th) 367, [1997] B.C.J. No. 179 (QL), dismissing 367, [1997] B.C.J. No. 179 (QL), qui @ IFefet

the accused’'s appeal from his conviction of man-  pel de I'eccasfre saetlaration de culpabibt”
slaughter by Brenner J. Appeal dismissed, d’homicide involontaire coupable peermarcie
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Lamer C.J. and lacobucci, Major and Binnie JJ.  juge Brenner. Pourve, lejgige en chef Lamer

dissenting. et les juges lacobucci, Major et Binnie sont dissi-
dents.
APPEAL from a judgment of the British POURVOI contre ureadé la Cour d’appel de

Columbia Court of Appeal (1997), 89 B.C.A.C. la Colombie-Britannique (1997), 89 B.C.A.C. 139,
139, 145 W.A.C. 139, [1997] B.C.J. No. 694 (QL), 145 W.A.C. 139, [1997] B.C.J. No. 694 (QL), qui
dismissing the Crown’s appeal from the sentence  aerégipel du minigre public contre la peine
imposed on the accused by Brenner J. Appeal dis- édl@Taccu€ par le juge Brenner. Pourvoi
missed. rejet.

David G. Butcher andDerek A. Brindle, for Bert David G. Butcher etDerek A. Brindle, pour Bert
Thomas Stone. Thomas Stone.

Gil D. McKinnon, Q.C., Ujjal Dosanjh, Q.C., Gil D. McKinnon, c.r., Ujjal Dosanjh, c.r., et
andMarion Paruk, for Her Majesty the Queen.  Marion Paruk, pour Sa Majestla Reine.

Graham Garton, Q.C., for the intervener the Graham Garton, c.r., pour l'intervenant le pro-

Attorney General of Canada. curewengfal du Canada.

Gary T. Trotter, for the intervener the Attorney  Gary T. Trotter, pour I'intervenant le procureur
General for Ontario. @¥ral de I'Ontario.

Written submissions only bjack Watson, Q.C., Argumentation ectrite seulement parJack
for the intervener the Attorney General for Watson, c.r., pour [lintervenant le procureur
Alberta. gréral de I'Alberta.

The reasons of Lamer C.J. and lacobucci, Major Versiorcéiaa, des motifs du juge en chef
and Binnie JJ. were delivered by Lamer et des juges lacobucci, Major et Binnie

rendus par

BINNIE J (dissenting us to appeal from convic- LE JUGEBINNIE (dissident quant au pourvoi con- 1

tion) — A fundamental principle of the criminal tre ladiiration de culpabii) — Le principe
law is that no act can be a criminal offence unless  voulant qu’une action ou une omission ne puisse
it is performed or omitted voluntarily. In this case  constituer une infraction criminelle que si elle est
the appellant acknowledges that he killed his wife.  volontaire est un principe fondamental du droit cri-
He stabbed her 47 times with his knife in a frenzy. = minel. En desplappelant reconnaavoir tug
His defence was that he lost consciousness when epmmrsé. Il I'a poignaek de mamire particule-
his mind snapped under the weight of verbal abuse  rement viokerd& teprises. Il a fait valoir
which the defence psychiatrist characterized as  comme moyeefelesd qu'il avait eu une perte
“exceptionally cruel” and “psychologically sadis- de conscience pra®cubitement par une vio-
tic”. The trial judge ruled in favour of the appellant  lence verbale que le psychiatre ddelmal’a
that “there is evidence of unconsciousness qealifide TRADUCTION] «exceptionnellement
throughout the commission of the crime”, and the  cruelle» et de «psychologiguement sadique». Le
British Columbia Court of Appeal agreed ((1997), juge du gsoa é@cidé, en faveur de I'appelant,
86 B.C.A.C. 169, at p. 173) that “a properly = qaeADUCTION] «il estétabli [...] qu'il y a eu
perte de conscience tout au long de la gegtion
du crime», et la Cour d'appel de la Colombie-
Britannique a convenu ((1997), 86 B.C.A.C. 189, °
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instructed jury, acting reasonably, could find some  la p. 173) TREDCTION] «un jury ayant rey

form of automatism”. des directives apprams et agissant raisonnable-
ment pourrait constater une certaine forme d’auto-
matisme».

The appellant had elected trial by jury. He says L'appelant a choisi de subir son pescdevant
he was entitled to have the issue of voluntariness,  un jury. Il affirme qu'il avaiadreitjue la ques-
thus properly raised, determined by the jury. He  tion du cametolontaire, ainsi souleea juste
says that there was no proper legal basis for the titre, soit éampahr’le jury. Selon lui, les tribu-
courts in British Columbia to deprive him of the  naux de la Colombie-Britannicetai@it nulle-
benefit of an evidentiary ruling which put in issue  ment jesifien droit, de I'enggher de bréfi-
the Crown’s ability to prove thactus reus of the  cier d’'une éCision en matife de preuve qui
offence. mettait en doute la capacidu minisére public

d’etablir I'actus reus de l'infraction reprocké.

The trial judge ruled that the evidence of invol- Le juge du proes a @cid® que la preuve du

untariness was only relevant (if at all) to a defence  camadbvolontaire rétait pertinente (si tant est

of not criminally responsible by reason of mental qu'elleuy fjue relativemena une @fense de

disorder (NCRMD). This was upheld by the Court  non-respongabilitiminelle pour cause de

of Appeal. When it is appreciated that all of the  troubles mentaux (NRCTM). Gatisicth” aeté

experts agreed the appellant did not suffer from  maintenue par la Cour d’appel. Quand on constate

any condition that medicine would classify as a  que tous les experts ont convenu que 'appelant ne

disease of the mind, it is perhaps not surprising  souffrait d'aucune affection petreamédicale-

that the jury found the accused to be sane. He was  ment egesiddmme une maladie mentale, il

convicted of manslaughter. The contention of the  n’est gegatpasetonnant que le jury l'ait jug”

appellant that the act of killing, while not the sain d'esprit. dtadEclag coupable d’homicide

product of a mentally disordered mind, was never-  involontaire coupable. Le jury n'a génaasi

theless involuntary, was never put to the jury. de l'argument de I'appelant selon lequel son geste
meurtrier, neéme s'il n€tait pas le fruit d'un esprit
troublé, n'en€tait pas moins involontaire.

The appellant argues that the judicial reasoning L’'appelant soutient que le raisonnement des tri-
that effectively took the issue of voluntariness  bunaux qui a eu pour effet de soastiae-
away from the jury violates the presumption of his  ciation du jury la question dueraraotontaire
innocence and his entitlement to the benefit of a  viole Es@mption d'innocence et le droit de
jury trial guaranteed by s. Id)(and €) and is not  bféficier d'un proes avec jury, que lui garantis-
saved by s. 1 of th€anadian Charter of Rights  sent les al. 1d) etf) de laCharte canadienne des
and Freedoms. droits et libertés, et qu'il n’est pas sauvegargar

l'article premier de cette degme.

The appellant also objects to the compelled dis- L'appelant s'opposedalement’la communica-
closure of his psychiatrist's expert report to the tionderau ministfe public du rapport d’expert
Crown contrary, he says, to his claim of privilege.  de son psychiatre, qui, selon lui, serait cantraire °
His argument is that the result of such disclosure  sa revendication deegaivil’ fait valoir que
was to conscript against him his own description  cette communication a euvepuoliatrde tourner
of events to the defence psychiatrist, thereby  contre lui la description des faits qu'il emei-m”
violating his right to remain silent. doee’au psychiatre de l&féhse, et a ainsi pert”

atteintea son droit de garder le silence.
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In my view, it follows from the concurrent find- A mon avis, il s’ensuit des conclusions concor-°
ings in the courts below (that the appellant suc- dantes des tribunaux d'instaeeuiaf(selon
cessfully put in issue his consciousness at the time  lesquelles I'appelanssiar mettre en doute
of the offence) that he was entitled to the jury’'s  qge&ihit conscient au moment de [linfraction)
verdict on whether or not his conduct, though sane,  qu'il avait droit au verdict du juryaoserdir si
was involuntary. That issue having been with-  son comportement, quoique étis’involon-
drawn from the jury, and the Crown thereby taiEant done” que cette question n'a pat ’
having been relieved of the one real challenge to  sowrliappEciation du jury et que le minese
its proof, the appellant is entitled to a new trial. public a anokape’a la seule gfitable contesta-

tion de sa preuve, I'appelant a draituh nouveau
proces.
I. Facts I. Les faits

| do not propose to repeat Justice Bastarache's Je ne compte reprendre lestng des faits du 7
summary of the facts except where necessary to  juge Bastarache mueel sera eCessaire pour
explain our divergence in the result. expliquer notre divergence quastaltat.

8

The prelude to the knife attack was a day-long L’'agressiona coups de couteaue pecdee
drive from the Okanagan Valley to Vancouver, d’un trajet d’'une peien voiture, depuis la val-
during which, according to the appellant, his wife ee Ide I'Okanagan jusca’Vancouver, pendant
created an explosive situation by her aggressive  lequel la violence verbapalesé de 'appelant
verbal attacks. The appellant had planned to take  a, edapelui-ci, . une situation explosive.
his sons out to dinner and a movie, but abandoned  L’appelant asait @mimener ses fils au restau-
these plans because of his wife’'s objection. The rant et amainmais il a abandoarcette ige
appellant instead visited briefly with his sons. His  parce quepouse s'y opposait. |l a paitfendu
wife waited in the truck. According to the appel-  uneuerVvisitea ses fils, pendant que sepouse
lant, his wife accelerated her attack on him upon [l'attendait dans le camion. Selon lui, cette derni’
his return to the driver's seat. She taunted him that  a aeceatuattaques lorsqu'il a repris place der-
his former wife had been “fucking all my friends” eré le volant. Elle lui a laecSarcastiquement que
(while the two had been married) and that “{lmy  sonepatise avaitTRADUCTION] «coucl€ avec
sons] weren't my kids at all”. As the verbal abuse  tous mes amis» (pendant leur mariage) et que
continued, he said, “I can see she’s losing it”, so he  «[mes fikfhipiit pas de moi». Au fur et °
pulled into a vacant lot and “she’s still yeling at mesure que la violence verbale se poursuivait,
me that I’'m nothing but a piece of shit”. His wife  a-t-il diftRADUCTION] «je pouvais voir qu’elle
then allegedly said she had told the police that he  perdait la boule», et il s’est aadamgmrin ter-
had been abusing her and that they were about to  rain vague, et «elle continuait de me crier que je
arrest him, and threatened to get a court order to etais " rien d'autre qu'un tas de merde». Son
force him out of their home leaving her in the epouse lui aurait alors appris qu’elle avaitidi€ a
house, collecting alimony and child support. He  la police qu'il la maltraitait et gtait sur le
says she told him that she felt sick every time he  poietrel’are®, et elle I'aurait menacd’aller
touched her, that he was a “lousy fuck” with a  chercher une ordonnance judiciaire en vue de le
small penis, and that she would never have sex faire expulser du domicile conjugal, de garder la
with him again. As stated, a psychological report  maison et d'obtenir une pension alimentaire pour
filed by the defence at trial characterized the com-  elle et pour ses enfants. Elle lui aurait dit qu’il la
ments attributed to Mrs. Stone as “exceptionally egdalitait chaque fois qu'il la touchait, qu'dtait

[TRADUCTION] «nul au lit» avec son petitepis et
gu’elle ne coucherait plus jamais avec lui. Comme
nous l'avons vu, dans le rapport psychologique
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cruel, psychologically sadistic, and profoundly epo® par la éfense au pres, les propos attri-

rejecting”. biEsa Mme Stoneetaient qualif#s [TRADUCTION]
«d’exttmement cruel[s], de psychologiquement
sadique[s] et comme exprimant un rejet profond».

The appellant finally pulled off the highway in  L'appelant a finalement quét la route a’
Burnaby to a vacant lot and described sitting in the  Burnaby et s’estdgas un terrain vague. Il a
truck with his head down, listening to his wife, and ecldi€é qu'il était rest”assis dans le camion, &a”
thinking that he and his boys did not deserve to be  dmiasfcouter sorepouse et penser que ses
treated this way and “it's just kind of fading  gans et lui ne mxitaient pas d@fre trai€s ainsi,
away”. From there, he said, he remembered only a  p®sDPCTION] «tout semble s’estomperA
“whooshing” sensation washing over him, from his  partir de ce moment, il dit ne se rappeler que de la
feet to his head. According to his account, when  sensati@tred®mpod®» par une vague le sub-
subsequently his eyes focussed, he was staring  mergeant dea [deéi®. Selon sa relation des
straight ahead and felt something in his hand. He  faits, lorsqu’il a repris ses sens, il regardait droit
looked down and saw his wife slumped over onthe  devant lui et a senti quelque chose dans sa main. Il
seat. He was holding the hunting knife that he kept  acapnepouse affaige€ sur le €ge. Il tenait
stored in the truck. His wife was dead, having been  le couteau de chasse qu’il conservait dans le
stabbed 47 times. The appellant says that, at that camione@mseetait morte, atteinte de 47
time, he had no memory of stabbing his wife. coups de couteau. L'appelant affirme qu’il ne se

souvenait pas alors d'avoir poignardonepouse.

After 10 or 15 minutes, the appellant put his Aprés 10 ou 15 minutes, I'appelant a gde’
wife’'s body in a toolbox in the back of the truck  corps deegmouSe dans une i@3a outils siteead
and returned home. The next day, he sold some dtardu camion, et est retoeréla maison. Le
assets, settled some debts, and flew to Mexico. At  lendemain, il a vendu quelquesé€giéndes’
trial the appellant recounted that one morning  dettes et s’esteepool’le Mexique. Au pres,
(while in Mexico), he awoke with the sensation of  I'appelant a racant'un matin (pendant son
having his throat cut. In trying to recall what he ejair au Mexique) il €tait €veillé en proiea’la
had been dreaming about, the appellant sensation qu'on lui tranchait la gorge. En essayant
remembered his wife’'s being stabbed in the chest.  de senreraf le eve qu'il avait fait, il s’est
While the appellant maintained in his evidence-in-  souvenu quepomsé avaiett poignardea la
chief that he did not remember picking up the  poitrine. Bien gu'il ait maintenu, dangrson t
knife or taking it from its sheath, he did admit in  gnage principal, qu’il ne se rappelait giees s'~
cross-examination, when confronted with prior erepdn’ couteau ni I'avoir sorti de seitui, il a
statements attributed to him in the psychiatrists  reconnu en contre-interrogatoire, lorsgt@il a ~
report, to a vague recollection through the dream  cordrantiles dclarations amtieures que lui
of stabbing his wife twice in the chest before the  attribuait le rapport du psychiatre, se rappeler
“whooshing” sensation. His psychiatrist, Dr. Paul = vaguemartadse de sorevé, avoir poignaml’
Janke, testified that the appellant had told him that, epousea’ la poitrinea” deux reprises avant
while in Mexico, he “became aware of a memory embtuver la sensationTHADUCTION] «d'&étre
of having a knife in his hand and stabbing Donna  emporSon psychiatre, le 'DPaul Janke, a
Stone twice in the chest before having the emoigreé en outre que I'appelant lui avait dit que,
‘whooshing’ sensatio. . .whenever we talked pendant s@josir au Mexique, TRADUCTION] «lui
about the stabbing, it would be in the context ofetait revenu le souvenir d’avoir eu un couteala -
stabbing twice and, and then having the whooshing  main et d’avoir poigentha Stone la poi-
experience” (emphasis added). One of Dr. Janke’'s  @ingeux reprises avant d’avoir la sensation
tasks was to separate out the effects of amnesia etred’@mpos [...] chaque fois que nous
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after the event from the alleged unconsciousness  parlions de 'agrassimps de couteau, atdit

during the events themselves, for as noted by question de deux coups suivis de cette sensation»

Lord Denning inBratty v. Attorney-General for  (je souligne). L'une desathes du DJanke consis-

Northern Ireland, [1963] A.C. 386, at p. 409: tait Eparer les effets de I'armasie posfieurea

“Loss of memory afterwards is never a defence in epibode en cause de laepun&e perte de cons-

itself, so long as he was conscious at the time”. cience pendardrdelethent de épisode lui-
méme. En effet, comme I'a sigmalord Denning
dans Bratty c. Attorney-General for Northern
Ireland, [1963] A.C. 386,a la p. 409: TRADUC-
TION] «La perte de mmoire apes coup ne consti-
tue jamais un moyen deefhse en soi dans la
mesure @ la personneetait consciente sur le
coup».

Roughly six weeks after the stabbing, the appel- Environ six semaines ags I'agressiora ‘coups 11
lant returned to Canada and surrendered to police.  de couteau, I'appelant est revenu au Canada et
s'est livié a la police.

At trial, Dr. Janke testified for the defence that, Au proeEs, le D Janke appela £moigner par la 12
at the time of the stabbing, the appellant was in aefertbe a affirm’qu’au moment de l'agressi@n °
dissociative state caused by “extreme” psychologi- coups de couteau I'appelant se trouvait dans un
cal blows: €tat de dissociationesultant de chocs psycholo-
giques TRADUCTION] «trés graves:
[TRADUCTION]
Q But the comments that you reviewed and that are in Q Mais les propasgs entre M. et Me Stone, que
evidence between Mrs. Stone and Mr. Stone aren'’t vous avez @saetiqui one® soumis en preuve,
such, are they, of such an extraordinary nature that ne sont pas, n'est-ce-pas, si exceptionnels qu’on
they might reasonably be presumed to affect the ordi- pourrait raisonnablenssoimer” qu'ils affecte-
nary person? raient une personne ordinaire?
A We — | would be astonished if somebody told me R Nous — je setais€ si des hommes me disaient,
that being, being informed that they were about to eg@voir appris qu'ils sont sur le point de perdre
lose their home and all their possessions; that their, leur foyer et toutes leurs possessions, que les enfants
what they thought were their children by a former issus d'ecépEnt mariage, qu’ils croyaieetré les
wife were actually the product of affairs that the wife leurs, sonteatitd’le fruit d’aventures que leur
was having; and ultimately being told that you had a epouse a eues, et qui finissent par se faire dire qu’ils
small penis and were poor in bed, most men would ont un petis Bt qu'ils sont nuls au lit, ils consi-
find that an extraordinary blow. If somebody told me erataient, pour la plupart, qu'il s'agit d'un choc ter-
they weren’t upset by that, | would be concerned rible. Si quelgu'un me disait qu'il n’est pas boule-
about it. verg par de tels propos, je m'en ingtgérais.
Q No question — Q Il n'y a pas de doute —
A Those are extreme — R C'esksrgrave —
Q — that he was upset. Q — quatdit bouleverns.
A No, those are extreme blows. R Non, ce sont des chesgtaves.
13

The defence was confronted with the decision of La défenseetait confrongée a I'arrét de notre
this Court inRabey v. The Queen, [1980] 2 S.C.R.  CouRabey c. La Reine, [1980] 2 R.C.S. 513, qui,
513, which was said to hold that unless a state of  disait-on, voulaithmpins que la preuve ne per-
automatism can be attributed on the evidence to mette d’attribueetaind’automatismea “une
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some cause external to the mind of the accused, it  cause externe sans rapport avec l'esprit de l'ac-
must be related to a plea of insanity. eusetetat doitetre relé a une éfense d'akha-
tion mentale.

The appellant tried to run simultaneously both L’'appelant a temt’d’invoquer simultagment la
the non-insane and insane branches of the automaefensE d’automatisme sansealition mentale et
tism plea, as well as provocation. He suggested, efande d’'automatisme avecealdtion mentale,
based on anbiter dictum in Rabey, supra, that the  ainsi que la provocation. Il a soutenu, en se fon-
“psychological shock” inflicted on him was of so  dant sur une remarque incideRabelg précité,
great a magnitude that it would have unhinged the  que le «choc psychologique» qu'il aveitisubi -
ordinary person, thus qualifying as “externally” si grave qu'il aurait fait perdre la rasane’
induced automatism which had nothing to do with  personne ordinaire, de sorte qu’il petreait ~
a disease of the mind in any organic or other medi-  geafifdutomatisme provogupar unelément
cal sense. He submitted in the alternative that if, «externe», qui n'avad vien avec une maladie
contrary to the psychiatric evidence, the courts  mentale au sens organique ou dans tout autre sens
were to insist on characterizing his condition as a ediggl. Il a akgle subsidiairement que si, en
disease of the mind, then a finding of NCRMD epd” de la preuve psychiatrique, les tribunaux
would be consistent with Dr. Janke’s evidence that  devaient insister pour qualifictatdie maladie
the unconscious nature of his conduct excluded an  mentale, un verdict de NRCTM serait alors compa-
“appreciation” of the consequences. tible avecetadignage du DJanke selon lequel
la nature inconsciente de son comportement
excluait la capaait’d’en «juger» les coagliences.

II. Judgments Il. Les jugements
A. The Supreme Court of British Columbia A. Cour supréme de la Colombie-Britannique
(1) The Evidential Ruling in the Appellant's (1) LadSion en matire de preuve rendue en
Favour faveur de I'appelant

Brenner J. reasoned that the “defence” of autom- Le juge Brenner estimait que lasfdhse» d'au-
atism is only available where there is evidence of tomatisme neepeuinvoqee que lorsqu’il est
unconsciousness throughout the entire commissioetabli'qu’il y a eu perte de conscience tout au long
of a crime. While recognizing that there was some  de laepatpn du crime. Tout en reconnaissant
evidence before the court to the effect that the que la efaitr Saisie d'une certaine preuve que
appellant recalled stabbing his wife twice in the  I'appelant se rappelait avoir p@ag@rdpouse
chest, Brenner J. ultimately held that an accused’a la poitrinea deux reprises, le juge Brenner a fina-
having some recollection of what has occurred lement conclu que ce moyefedsedpeuetie
does not preclude the availability of the defence.  ineaméme si 'accus’a un certain souvenir de
That decided, he held, seemingly based on the ce qui s'es. fga85 avoir ti€ cette conclu-
entirety of the defence testimony, that there was  sion, ie@dél” en s’appuyant, semble-t-il, sur
evidence of unconsciousness throughout the com-  I'ensembéshigtiage de lasdénse, gu'ilketait
mission of the offence and the accused had suc-  prquiil'y avait eu perte de conscience tout au
cessfully laid a foundation for the plea of automa- long de lagtedn de I'infraction et que l'ac-
tism. The relevant portion of his ruling is as euavait €ussia établir les fondements d’'une
follows: défense d’automatisme. Voici la partie pertinente

de sa dcision:

In this case, it is my view that there is evidence of TRAPUCTION] Je suis d’avis qu'il esetabli, en I'es-
unconsciousness throughout the commission of theece,qu’il y a eu perte de conscience tout au long de la
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crime. The only evidence of recall is the recollection ewgiion du crime. La seule preuve concernant la

that came to the accused following a dream after he hademainé est celle du souvenir qui est revaniaccug

gone to Mexico some days after the event. a la'suite d’'uneVe gu'il a fait pendant sore@ur au
Mexigue, quelques jours plus tard.

That being the case, it seems to me that the defence e@elg il me semble que lef@hse a rempli la
has met the threshold test pursuant to which | must at conditielimpraire et que je dois done tout le
least consider whether the defence of automatism of moins, examiner si le moyarde dénd sur I'au-
either the insane or non-insane variety should be left to tomatisme, avec oueszatoalimentale, devraitre

the jury. [Emphasis added.] sounad’app€ciation du jury. [Je souligne.]
(2) The Withdrawal of the Issue of Non-Insane (2) L'omission de sounwtiappEciation du
Automatism from the Jury jury la question de l'automatisme saas ali’

nation mentale

Brenner J. considered that, in the absence of evi- Le juge Brenner a cong& qu’en I'absence de 16
dence to the contrary, the cause of the automatism  preuve contraire la cause de I'automatigme (°
(if it existed) must have been “internal” to the  poser qu'il y ait eu automatisme) devaite@oir
appellant’s brain. On this basis, he concluded that  «dansetdad€ I'appelant. Pour ce motif, il a
he was bound bRR. v. MacLeod (1980), 52 C.C.C.  conclu qu’en raison de karR. ¢. MaclLeod
(2d) 193, to withhold the defence of “non-insane  (1980), 52 C.C.C. (2d) 193, il devait s’abstenir de
automatism” from the jury. IMacLeod the British ~ soumettrea "I'app€ciation du jury la efense
Columbia Court of Appeal had applied tRabey  d'«automatisme sans afiation mentale». Dans
analysis to an accused who claimed to have “dissdVlacLeod, la Cour d'appel de la Colombie-
ciated” owing to an accumulation of stresses in his  Britannique avait applignalyse de l'aef
family life and, while dissociated, to have sexuallyRabey au cas d’'un accesqui petendait que c'est
assaulted a five-year-old child who suffered from  pendant qu'il se trouvait dagtatue «dissocia-
cerebral palsy. The British Columbia Court of tion» eapsir 'accumulation de stress dans sa
Appeal in MacLeod held that the accused was vie familiale qu'il avait agres<uellement une
either insane or should be held criminally respon-  enfant de cing ans atteinte de paesisedec”
sible for his actions notwithstanding the alleged  Selon la cour, ou bien kasouffrait d'aléna-
automatism. tion mentale ou bien il devigtite” tenu criminelle-

ment responsable de ses actes, nonobstant I'auto-
matisme akgLe.

(3) The Jury Charge (3) L'expesiu jury

Brenner J. referred the jury to the specific pieces Le juge Brenner a mentioanau jury lesele- 17

of evidence particularly relevant to consideration = ments de preuve qui sont pEdimant utiles
of the automatism defence. In the course of this  pour examinezféms# d’automatisme. Ce fai-
process, he highlighted the evidence of dissocia- sant, il a sedigoreuve de dissociation:

tion:

Dr. Janke, the forensic psychiatrist who testified for the TRAPUCTION] Le D Janke, le psychiatreediste qui a

defence, expressed the opinion that the accused was inemoigt€ pour la défense, a expril'opinion que I'ac-

dissociative state when he killed his wife, and ecae trouvait dans uetdt de dissociation quand il a

Dr. Murphy, the Crown forensic psychiatrist, expressed e gahepouse, alors que lef Murphy, le psychiatre

the opinion that the likelihood of the accused being in aegiste du minigre public, s’est dit d’avis gu’ietait

dissociative state was very low. fort improbable que l'aecai”alorsett dans un tel
état.
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You will recall that Dr. Janke explained to you what Rappelez-vous qué [arike vous a expliguce
dissociation was. He explained the phenomenon as a sit- etagud dissociation. Il aettit ce plehonene comme
uation where an individual's thinking component and une situation dans laquelle ¢& pere discernement
his judgment is separated from his body and his actions. d’'une personneepagt sle son corps et de ses
He explained to you it was typically associated with actions. Il vous a egpljga’ceefat s’Taccompagnait
some loss of memory, and | took from his evidence that habituellement d’'une pergendéremét j'ai @duit de
the degree of memory loss will often or frequently semdignage que le degde cette perte deemoire
depend on how deep the dissociative state. epedd souvent de la grawitle la dissociation.

He says, in his opinion, at the time the accused killed Il affirme, dans son opinion, qu’au mantiant 0"
his wife, he did not have control over his actions, and a e eufi£ sonepouse il n'avait pas la nieSe de ses
person in the accused’s state, in Dr. Janke’s opinion, actes, et une personne emtseseincapable, selon
would not appreciate the nature and quality of his act.  rlddbke, de juger de la nature et de la crali’
[Emphasis added.] I'acte qu’elle accomplit. [Je souligne.]

Brenner J. concluded his instruction on this Le juge Brenner a conclu ses directives sur ce
point by explaining the series of questions the jury  point en expliquargria dé questions que le
should address: jury devrait aborder:

If you are satisfied on a balance of probabilities that TRAPUCTION] Si vous€tes convaincus, selon laepr”
the evidence establishes that the accused was suffering erpaod” des probabd#i$;, que la preuveediontre
from a disease of the mind, you must then determine gue lacsosffrait d'une maladie mentale, vous
whether the disease of the mind rendered him either detemminer si cette maladie le rendait incapable de
incapable of appreciating the nature and quality of the juger de la nature et de &adpudiitte qu’il accom-
act he was doing or incapable of knowing that the act plissait, ou de savoietqit’inauvais.
was wrong.

We do not know, of course, on which aspects of Nous ignorons, hignrelativementa’ quels

these multi-faceted questions the accused failed to  aspects de ces gaestiets multiples 'acces”
satisfy the jury. We only know that at the conclu- n’a pas convaincu le jury. Nous savons seulement
sion of their deliberations the following exchange agia cbture des diibérations du jury, les propos

took place: suivants orgté échangs:
[TRADUCTION]
REGISTRAR: Members of the jury, have you reached a LA GREREl Membres du juryetés-vous parvenus
verdict? a un verdict?
MR. FOREMAN: We have, my lord. LE AFSIDENT: Oui, Votre Honneur.

THE COURT: Mr. Foreman, do you find the accused LA COUR: Monsieur dsigent, dclarez-vous l'ac-
criminally responsible or not criminally responsible by  egsminellement responsable ou non responsable cri-

reason of mental disorder? minellement pour cause de troubles mentaux?
THE FOREMAN: We find that the defendant is crimi- LEPRDENT: Nous dtlarons le éfendeur criminel-
nally responsible. lement responsable.

THE COURT: Proceed with the next question, Madam LA COUR: Madame laageeffposez la prochaine
Registrar. question.

REGISTRAR: Do you find the accused guilty or not LA GRHEHRE: Déclarez-vous l'acciescoupable ou
guilty of second degree murder. non coupable de meurtre avedwixiege?

THE FOREMAN: Not guilty. LE PESIDENT: Non coupable.
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THE COURT: Thank you, Mr. Foreman. LA COUR: Merci, Monsieur lespiént.
Based on that verdict, | will direct that a verdict of Compte tenu de ce verdict, je vais ordonner ['ins-
guilty of the offence of manslaughter be entered. . . . cription d’'un verdict de cugpaliildmicide invo-

lontaire coupable . . .

The jury was not told that if they concluded that Le jury n'a @@ésinformé que, nefne s'il con-
the accused was not suffering from a disease of the  cluait que Bacéteait pas atteint d’'une maladie
mind they could nevertheless decide that the appel-  mentale, il poueaimoins dcider que ses
lant’'s actions were not voluntary and that such a  acedainlit pas volontaires, et qu'une telézid”
finding, if made, would necessitate an acquittal.  sion commanderait, &xlant, I'acquittement.
The jury was told, in effect, that notwithstanding  En fait, on lui a dit qemensi le juge du pres’
the trial judge’s ruling that there was evidence of  avait coadlabsence de preuve d'uneRpDUC-
“unconsciousness throughout the commission ofION] «perte de conscience tout au long de la per-
the crime”, the minimum verdict was manslaugh- etrafion du crime», le verdict minimal qui devrait

ter. étre pronone’était celui d’homicide involontaire
coupable.
(4) Compelled Disclosure of the Expert Report (4) La communicatioreéodti rapport d'ex-
to Crown pert au ministe public

At the conclusion of the defence opening A la fin de I'exposg initial de la @éfense, le 19

address, the Crown asked that the trial judge order  mirispublic a demaedau juge du pras
that the defence provide them with a copy of dordormém Efense de lui remettre un exem-
Dr. Janke’s report. Defence counsel objected that  plaire du rapport’ diariRe. L’avocat de la
he had no obligation to disclose the report until efetise s’est oppesa cette demande, enepeh-

Dr. Janke was called to the witness stand. dant queifait nullement tenu de communiquer
le rapport avant que le'Danke aiett appet’a la
barre.

Brenner J. ordered that the report be produced Le juge Brenner a ordoerla production du rap- 20
stating that “the Crown ought to be in a position of  port parce TRED{CTION] «le minis€re public
being able to explore on cross-examination with  dewti &n mesure etudier, lors du contre-
the accused whatever statements Dr. Janke may or  interrogatoire de el'atmute” dclaration sur
may not have relied upon in his report”. laquelle leJanke a pu ou non s’appuyer dans

son rapport».

B. British Columbia Court of Appeal (1997), 86  B.Cour dappel de la Colombie-Britannique
B.C.A.C. 169 (1997), 86 B.C.A.C. 169

(1) The Automatism Issue (1) La question de l'automatisme

McEachern C.J. began by noting at p. 173 that, Le juge en chef McEachern a commengar 21

when considering whether to put a possible souligada p. 173, que, pouredider s'il con-

defence to a jury, a trial judge must determine  vient de soumettre un moyefedsedpossibla

whether there is sufficient evidence to lend an “air  I'epmfion du jury, le juge du pres doit se

of reality” to the defence. He held that the trial demander si la preuve est suffisante petgrconf’

judge had found that there was an “air of reality” une «vraisemblaac®>moyen dealénse. Il a

to the appellant’'s assertion of automatism, but that eigte’le juge du pres avait concla la «vrai-
semblance» de I'aljation d’automatisme de I'ap-
pelant mais que sa conclusion s’appliquaiia’
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this conclusion related to the concept in general,
and not to a specific form of automatism.

note¥rgle d’automatisme et n@nune forme

partietdi de ceefat.

Despite somewhat inconsistent evidence, both Malgré une preuve quelque peu contradictoire,

the trial court and the Court of Appeal held that
there was evidence of dissociation throughout the
length of the appellant’s attack on his wife.

le tribunal de mreninstance et la Cour d'appel
ont tous deaxqjud’y avait preuve de I'exis-

tence datat ‘de dissociation tout au long de

I'attaque de I'appelant contre sepduse.

Referring to Rabey, supra, McEachern C.J.
reasoned at p. 173 that the trial judge next had to
determine if there was any evidence “from which
the jury could reasonably conclude that the disso-

ciated state was not caused by a disease of the

mind” (emphasis added). In the absence of such
evidence, he held that a dissociated state could
only result from a disease of the mind.

Mentionnant I'aret Rabey, précité, le juge en

chef McEachern a e)gligiwp. 173, que le juge
du esodevait ensuite etiérminer s'il existait
une praaweyCTION] «qui permettrait au jury

de conclure raisonnablemetatgleedissocia-
_tion n'atpasle’par une maladie mentale» (je
souligne). Il & sfan I'absence d'une telle

preuve la dissociation ne pouvatteqig” fruit

d’'une maladie mentale.

McEachern C.J. noted by a process of elimina- En pro&dant parelimination, le juge en chef

tion that the only potential explanation for Stone’s
behaviour was the impact of his wife’'s abuse. He
considered that such psychological blows are usu-
ally insufficient to cause “non-insane automatism”.

McEachern a fait remarquer que le comportement
de Stone ne pouvait s’expliquer que par l'inci-
dence de la violence verbaleegusmn I a
comgidjue de tels chocs psychologiques sont

This led to the conclusion that the violent reaction enggalement insuffisants pour causer I'«automa-

to psychological trauma should be attributed pri-
marily to the individual’'s internal psychological or
emotional weaknesses. He held, at p. 175, that
Brenner J. had properly applied tRabey test in
concluding that the cause of the appellant’s disso-
ciative state, if such had occurred, was primarily
related to his reaction to verbal abuse “which is
more properly characterized as an internal as
opposed to an external cause, and is, accordingly,
a disease of the mind” (emphasis added). As such,
he held that the trial judge had properly refused to
put “sane automatism” to the jury.

N

tisme sammation mentale». Cela amenait

conclure queskction violentea 'un traumatisme

psychologique eegadtttib@e principalement

a la propre faiblesse psychologique euctive de

lindividu. Il a est@tda p. 175, que le juge
Brenner avait correctement apgligtiEre de
#8lRabey en dsterminant que éfat de dissocia-
tion dans lequel pousti &/entuellement
arbappelantetait principalementdia sa eac-
diola Violence verbale, TRADUCTION] «qui

esfe plus une cause interne qu’une cause

externe, et qui constitue donc une maladie men-

tale» (je souligne). Il a ainsiedid® que le juge du
proces avait eu raison de refuser de soumettre °
I'appréciation du jury la dfense «d’automatisme
sans akhation mentale».

McEachern C.J. noted that this Court’s decision Le juge en chef McEachern a fait observer que

in R v. Parks, [1992] 2 S.C.R. 871 (the sleep-
walker case), may justify using something other
than an internal/external cause approach to identify
a “disease of the mind”. He referred specifically to
a passage from the majority judgment of
La Forest J. which said that the distinction drawn

larR. c. Parks, [1992] 2 R.C.S. 871 (I'affaire

du somnambule), de notre Cour peut justifier le
recwstre chose que laeitrie de la cause
interne ou externe ptenrdher s'il y a «mala-

die mentale». Il a mesti@xpressment un
extrait des motifs majoritaires du juge La Forest,
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in Rabey between internal and external causes isu am explique que la distinction, daf&bey,
meant only as an analytical tool, and not as an all-  entre les causes internes et les causes externes
encompassing methodology. n'establie qua titre d’instrument d’analyse et

non pas de ethode universelle.

Despite this, McEachern C.J. preferred the Malgré cela, le juge en chef McEachern a-pr 2%
Rabey approach. He thought, at p. 176, that theferé la nethode de I'aef Rabey. Selon lui, il
present case was one where, “but for some ills’agissait en I'espce d'une affaire v [TRADUC-
defined, but readily understood internal componentioN] «n’'était-ce la pesence d'urelement interne
of a person’s psychological state, the ordinarymal dfini mais facilement comphensible de
processes of a conscious mind would normallyl’etat psychologique d'une personne, le fonction-
prevent such a violent reaction to criticism andnement ordinaire d'un esprit conscient ecipérait
insults”. Viewing the problem as one of an excep-normalement uneegction aussi violenta la cri-
tional frailty of mind, McEachern C.J. held that thetique et aux insultes» (p. 176). Coraiant qu'il
trial judge was correct not to charge the jury ons’agissait d'un prolefme de fragilk” mentale
“non-insane automatism”. exceptionnelle, le juge en chef McEachern a con-

clu que le juge du pres avait eu raison de ne pas
donner au jury des directives sur I'«<automatisme
sans akhation mentale».

(2) Compelled Disclosure of the Expert Report (2) La communicatioredodti rapport d'ex-
to Crown pert au ministe public

McEachern C.J. recognized that, while the Le juge en chef McEachern a reconnu quez,7
disclosure had permitted an orderly cross-méme sila communication du rapport avait permis
examination of the appellant who was, inevitably,de contre-interroger ethodiqguement I'appelant,
the only factual source for the psychiatric opin-qui était inévitablement la seule source factuelle
ions, the trial judge should not have ordered theles opinions psychiatriques, le juge du psoc’
production of Dr. Janke’s report prior to his beingn’aurait pas d”ordonner la production du rapport
called as a witness. In this respect he relied upon@u D' Janke avant que celui-ci aie” apped” a
long line of cases, includin®. v. Peruta (1992), témoigner. Il s’est app@ya cetegard, sur un long
78 C.C.C. (3d) 350sub nom. Brouillette c. R,  courant de jurisprudence, doBrouillette c. R,
[1992] R.J.Q. 2776 (C.A)), antHodgkinson v.  [1992] R.J.Q. 2776 (C.A.), eHodgkinson c.
Smms (1988), 33 B.C.L.R. (2d) 129 (C.A.), which Smms (1988), 33 B.C.L.R. (2d) 129 (C.A.), con-
confirmed that an expert report obtained for thefirmant que le rapport d'expert gag pour aider
assistance of counsel is privileged unless and untiln avocat est pretg tant et aussi longtemps que
the accused takes the stand. 'accusg n'a pasdmoigre.

That said, McEachern C.J. preserved the convic- Cela dit, le juge en chef McEachern a conéirm?8
tion by relying on s. 686(1j(iii) of the Criminal  la déclaration de culpabilit’en se fondant sur le
Code, R.S.C., 1985, c. C-46. He held that no mis-sous-al. 686(b)(iii) du Code criminel, L.R.C.
carriage of justice occurred as a result of the pref1985), ch. C-46. Il a statuqu’aucune erreur judi-
mature disclosure. Counsel for the accused hadiaire n'avait Esulé de la communication @ma-
made a commitment in his opening address to theurée du rapport. Dans son expasitial, I'avocat
jury to call Dr. Janke. Disclosure would have beerde l'accug’ sétait engag'a faire €moigner le
required once Dr. Janke had begun to testifyDr Janke. Il auraie® récessaire de communiquer
because any privilege attaching to it would havde rapport @5 que le DJanke aurait commee@
been waived by the defence putting him on thaémoigner car, en I'appelaatla barre, la efense
stand. Absent timely disclosure, the Crown wouldaurait renonea tout priviege rattach’au rapport.
have had the option of standing the accused dowS8i le rapport n'avait pastt communiga’en temps
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and resuming his cross-examination after
Dr. Janke had testified and the report had been dis-
closed. Accordingly, the end result would have
been the same.

opportun, le ramigpublic aurait eu le choix
d’interrompre le contre-interrogatoire de I'accus’
pour le reprendes épEmMoignage du DJanke

et la communication du rapport.esaltét final

aurait doncefé le néme.

[ll. Analysis I"l.

A. La question de I’automatisme

A. The Automatism Issue

Analyse

This appeal raises questions about the allocation Le prsent pourvoi soalie des questions au

of issues between the judge and jury in the difficult
area of automatism. Part of the difficulty stems
from the concern of some judges that juries may be
too quick to accept the story of an accused that he
or she doesn’t remember what happened, or that
the conduct was “uncontrollable”, or some other
feigned version of events. IR v. Szymusiak,
[1972] 3 O.R. 602 (C.A.), at p. 608, Schroeder J.A.
observed that automatism is:

sujet departition entre le juge et le jury des
points litigieux dans le dompimeuXx de I'auto-
matisme. Leepr@bifcoule en partie du fait
gue certains juges craignent que le jury accepte
trop facilemeragtémntwh d'un accesqu’il ne
se souvient pas de ce qui S'esilpges’sa con-

duite €tait «incontolable», ou toute autre version

shmudes faits. DanR. ¢. Szymusiak, [1972] 3

O.R. 602 (C.A.Ja p. 608, le juge Schroeder fait

observer que l'automatisme est:

... adefence which in a true and proper case may be theRADCTION] . . . un moyen de efense qui, dans un cas

only one open to an honest man, but it may just as
readily be the last refuge of a scoundrel. It is for these

reasons that a Judge presiding at a trial has the responsi-

bility cast upon him of separating the wheat from the
chaff.

One might also cite to the same effect the scoffing
tone of G. Williams in hisTextbook of Criminal
Law (2nd ed. 1983), at pp. 673-74:

qui st praiment, peuwttfe le seul dont dispose un
dterimdmme, mais il peut tout aussi bérele der-

nier recours d’'une canaille. C’est pourquoi il incombe
au juge gside’le proes de sparer l'ivraie du bon

grain.

On powgatement citer, dans leeme sens,

les propos sarcastiques que G. Williams tient dans
sOextbook of Criminal Law (28 &d. 1983), aux

pp. 673 et 674:

... where a person who is fully awake flees from the TRAPUCTION]. .. lorsqu’une

police, or attacks another in jealousy or anger, a defence
of dissociation is hard to credit, however many experts
are called to give evidence in support of it. How strange,
the layman may say, and how very convenient for the
defendant, that this alleged state of dissociation
descended on him at the very moment when he had
reason for evading the police, or when he was face to
face with a person whom he had a strong motive for
attacking. The more down-to-earth explanation of the
defendant’s “narrowing of the field of consciousness” is
that it resulted merely from an overwhelming passion
which led him to pay no attention to ordinary moral or
prudential considerations; this is not inconsistent with
the supposition that he was perfectly aware of what he
was doing, psychiatric evidence to the contrary notwith-
standing.

personne parfaitement
lucide fuit la police ou attaque une autre personne dans
uesage jalousie ou de ek, il est difficile d'ajou-
temfané @fense de dissociation, peu importe le
nombre d’expertefi@nth la barre pourerhoigner

de son biea:-f@aihme il esttrange, peut dire le
profane, et comme cela tombe bien gfenddeird”
quékaplong dans ce ptenduetat de dissociation

au momemienal il avait tout lieu de fuir la police

ou lorsqu'il s’esterfapoga face avec une personne

gu’il avait de fortes raisons d’attaquer. L'explication la
plus prosa’du «etrécissement du champ de

consciencex»etendéur est qu'ilesulte simplement

d'une passigpréssible qui I'a amera faire fi des
agnagions ordinaires de morale ou de prudence;
cela n'est pas incompatible avec la supposition qu'il

etait parfaitement conscient de ce qu'il faisait, epid”

de la preuve psychiatrique contraire.



[1999] 2 R.C.S. R. C. STONE Le juge Binnie 313

In giving heed to these wise words of scepticism,  Tout en tenant compte de cette sage expression de
the courts must nevertheless respect the allocation  scepticisme, les tribunaux dzavembins res-
by Parliament to the jury the tasks of assessing pecter l'attribution pagisdateur au jury de la
credibility and the making of findings of fact. A adfie dévaluer la cedibilité et de tirer des conclu-
concern that the jury may fall into error is no basis  sions de fait. La crainte de voir le jury commettre
for taking away part of its jurisdiction. The central  une erreur n’est pas une raison de lui retirer une
feature of this appeal is the finding of the trial  partie de sa etenpé. Le nceud dugsent pour-
judge, accepted by the British Columbia Court of  voi est la conclusion du juge dispemce@e
Appeal, that there was “evidence of unconscious- par la Cour d’appel de la Colombie-Britannique,
ness throughout the commission of the crime”. The  aaiait [TRADUCTION] «établi [...] qu'il y a eu
appellant says he was entitled to have his case perte de conscience tout au long dedtigrerp’
dealt with by the jury on that basis. du crime». L'appelant affirme qu'il avait alroit

que le jury examine ses argumeatk lumere de

cette preuve.

(1) The Evidentiary Ruling (1) Laetision en matire de preuve

The trial judge properly instructed himself with Le juge du proes s’est bien instruit du droit 30

respect to the evidential onus. He applied the test  relativemel# charge de psentation. Il a
set out by Dickson J., as he then wasRabey, appliq€ le criereénon& par le juge Dickson, plus

supra, at p. 552: tard Juge en chef, dans EaRabey, précit, a la
p. 552:
In principle, the defence of automatism should be En principe, I'automatisme dsxegaitn"moyen de

available whenever there is evidence of unconsciousnesgfens# chaque fois qu’'establie une perte de cons-
throughout the commission of the crime, that cannot be cience tout au long deetsapierpdu crime et qu’on
attributed to fault or negligence of his part. Such evi- ne peut 'imp@utarfaute ow’la régligence de I'ac-
dence should be supported by expert medical opinion e. ¢l telle preuve dodtre€tayée par legmoignage
that the accused did not feign memory loss and that d'edenin portant que 'accesi’a pas sima une
there is no underlying pathological condition which perte dempife et qu'il n'existe pas eftat patholo-
points to a disease requiring detention and treatment. gique sous-jacent qui indique une medsdicam’
une dtention et des traitements.

Although given in dissent, Dickson J.’s statement en\"si IEnon& que le juge Dickson a fait de la
of the evidential burden was subsequently adopted  charge etenpationefait contenu dans des
and applied by the majority of this CourtRarks, = motifs de dissidence, notre Coairla majori€ I'a
supra. adop€ et applige” ul@érieurement dans l'at”
Parks, précité.

The trial judge properly applied the test. There Le juge du proes a correctement appligué 31
is no suggestion that the appellant’s alleged state ereritRien n’indique que la g€ndue perte de
of unconsciousness, if it existed, came about conscience de I'appelanpposer qu'elle soit
through his own fault or negligence. The appel- bel et bien survenesylg de sa propre faute ou
lant’s evidence that he was unconscious “through-egligénce. Le @émoignage de l'appelant voulant
out the commission of the crime” was supported  qu'ile#@tihconscient «tout au long de la perp”
by the expert medical opinion of Dr. Janke, who  tration du crigtait appug” par I'opinion d’'un
said it was a “necessary component” of doing his  expert edeanie, le D Janke, qui a affire”
forensic assessment to determine whether the  qutReD(ICTION] «partie essentielle» de son
appellant was “fabricating”. Dr. Janke went furtherevaluation nedicoBgale avait consistad ddtermi-
than merely reporting what the appellant had said ner si l'appelant «inventait une histoire». Le
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to him. Dr. Janke’s professional opinion was that " J&Bnke ne s’est pas contemté rapporter simple-

the appellant was not fabricating his story, that the ~ ment ce que I'appelant lui avait dit. L’opinion pro-

allegation of unconsciousness was corroborated to  fessionnellé dankeetait que I'appelant n’in-

some extent by the appellant's psychological ventait pas une histoire, queegatiail de perte

make-up, and that it would be very difficult (albeit  de consciestedt corroboee dans une certaine

not impossible) for the appellant to present a story = mesure par sa constitution psychologique et qu'il

of dissociation “in a sophisticated way that would lui serai tiifficile (Qquoique non impossible) de

fool an experienced forensic psychiatrist”. egehter une histoire de dissociatiorRADUC-

Dr. Janke testified that the appellant suffered fronTION] «d’une mangre subtile au point de berner un

no underlying pathological condition which  psychiategiste expfimengE». Le D Janke a

pointed to a disease requiring detention and treatemoigré que I'appelant ne souffrait d’auceat

ment. pathologique sous-jacent qui indiquait une maladie
nécessitant uneeténtion et des traitements.

The evidence on unconsciousness was some- La preuve concernant la perte de conscience
what equivocal, in my review of it, but | did not etait quelque peeduivoque, selon I'examen que
have the advantage of seeing and hearing the jen ai fait, mais comme je n’'ai eu l'avantage de

appellant or Dr. Janke, and | am not in any posi-  voir et d'entendre ni I'appelant hiJEnke, je
tion to impeach the conclusion of the trial judge  ne saurais mettre en doute la conclusion suivante
that: du juge du pras:

In this case, it is my view that there is evidence of TRAPUCTION] Je suis d'avis qu'il esetabli, en I'es-
unconsciousness throughout the commission of theece,pju’il y a eu perte de conscience tout au long de la
crime. The only evidence of recall is the recollection ewgtion du crime. La seule preuve concernant la
that came to the accused following a dream after he hademaimé est celle du souvenir qui est revaniaccug
gone to Mexico some days after the event. a la’suite d'unevVe qu'il a fait pendant sorejpur au

Mexique, quelque jours plus tard.

That being the case, it seems to me that the defence e@elg il me semble que lef@hse a rempli la
has met the threshold test. [Emphasis added.] conditiongdiminaire. . . [Je souligne.]

| agree with Bastarache J. in para. 192 of hisrea- Je partage I'opinion exprpaf le juge
sons that it would be preferable to have additional  Bastarache, au par. 192 de ses motifs, qu'il serait
corroborative evidence, such as bystanders to theeférpble de disposer d'autreleéments de preuve
event or a documented history of automatistic-like  corroborants, comnepdaition de gens qui ont
dissociative states. However, the absence of such a@bdervait ou des aatédents documees
corroboration cannot relieve the court of the duty etal$ de dissociation apparesd 'automatisme.
to consider the defence that is in fact presented,  Toutefois, 'absence d'une telle corroboration ne
warts and all. Under our system, once the eviden-  sawgégdr la cour de son obligation d’exami-
tial burden is met, the assessment of the credibility anlkerloupe la dfense qui est en fait ggénge.
of the defence is up to the jury. Dans notre ays, il appartient au jury eNaluer

la crédibilité de la éfense, d5 qu'il est satisfaia

la charge de gSentation.

(2) Proof of the Offence (2) La preuve de linfraction

In Parks, supra, a majority of this Court Dans l'argt Parks, précit, a la p. 896, notre
observed that “voluntariness” can be seen as part &darmajori€ a fait observer, par l'intern’
diaire du juge La Forest, que le «caeaetvolon-

taire» peutefre considfé comme une composante
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of the actus reus requirement of criminal liability,  de I'exigence dedtusreus en matére de respon-
per La Forest J., at p. 896: saldlitriminelle:

Automatism occupies a unique place in our criminal L'automatisme occupe une piacepatrticulere
law system. Although spoken of as a “defence”, it is dans notrermsgstle droit ehal. Bien que qualiide
conceptually a sub-set of the voluntariness requirement, efengé», il forme essentiellement une composante de
which in turn is part of thectus reus component of I'exigence concernant la volrgi fait elle-neine par-
criminal liability. [Emphasis added.] tie deelémentactus reus de la responsabiéit’crimi-
nelle. [Je souligne.]

The same point was made by Lamer C.J. and Le juge en chef Lamer et le juge La Forest ont?
La Forest J. irR. v. Daviault, [1994] 3 S.C.R. 63. fait la emie remarque dar® c. Daviault, [1994]
See also McLachlin J. iR v. Théroux, [1993] 3 R.C.S. 63. Voiedalement les motifs du juge
2 S.C.R. 5 (cited by Cory J. Daviault, at p. 74), McLachlin danB. c. Théroux, [1993] 2 R.C.S. 5
who observed, at p. 17: (e&t’par le juge Cory dar3aviault, a la p. 74),
ou elle fait observera la p. 17:

The term mens rea, properly understood, does not Le termensrea, interpeté correctement, n'inclut pas
encompass all of the mental elements of a crime. The  toe#hasrits moraux d'un crime. &ctusreus com-
actus reus has its own mental element; the act must be porte son pe@rerit moral; pour qu'il y aiactus
the voluntary act of the accused for thetus reus to  reus, I'acte de I'accus’doitétre volontaire. Par ailleurs,
exist. Mens rea, on the other hand, refers to the guilty nhens rea renvoiea l'intention coupable, #gale, de
mind, the wrongful intention, of the accused. Its func- I'aeclisi droit criminel, soroté consiste viter que
tion in criminal law is to prevent the conviction of the la personne moralement innocente — qui ne comprend
morally innocent — those who do not understand or ni ne souhaite lesguenses de ses actes — soit
intend the consequences of their acts. Typicallgns  déclage coupable. Habituellement,f@nsrea porte sur
rea is concerned with the consequences of the prohib- legoesctes dedttus reus prohiké. [Je souligne.]
ited actus reus. [Emphasis added.]

Cory J. inDaviault, at pp. 75 and 102, pointed Dans I'arét Daviault, aux pp. 75 et 102, le juge 35
out that automatism may also relate in some cir- Cory a seuligie’ 'automatisme peut aussi se
cumstances taonens rea. See alscR. v. Chaulk, rapportera’ la mens rea dans certaines circons-
[1990] 3 S.C.R. 1303. For the purposes of this tances. ¥gamlementR. c. Chaulk, [1990]
appeal, however, it is sufficient to note that a claim 3 R.C.S. 1303. Pour les finssgatgoourvoi, il
of automatism puts in issue the Crown’s ability to  suffit cependant de souligner qefemseal d’'au-
prove all of the elements of the offence beyond a  tomatisme met en cause lee cdpaitiistre
reasonable doubt. public de prouver hors de tout doute raisonnable

tous leseléments de l'infraction.

(3) Relieving the Crown of Part of its Persua- (32dager le minigre public d’'une partie de
sive Burden of Proof sa charge de persuasion

The Crown supports the ruling of the courts in  Le minis€re public appuie laetision des tribu- 36
British Columbia on a number of grounds: naux de la Colombie-Britannique pour un certain
nombre de motifs:

(a) the presumption of voluntariness; a) l@gomption de caramte volontaire;

(b) the decision of this Court iRabey, b) l'arrét Rabey, précité, de notre Cour;
supra;

(c) the contention that the mental disorder ¢) I'argument que les dispositid®addu

provisions of theCriminal Code were crimingl relatives aux troubles mentaux
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appropriate to resolve the automatism permettaient eggerr’la question de
issue on the facts of this case. 'automatisme selon les faits de-la pr’
sente affaire.

| will address each of these Crown arguments in  Je vais examioar de ole chacun de ces argu-

turn. ments du ministe public.
(a) Ground 1: The Presumption of Voluntariness a) Premier motif: la présomption de caractere
volontaire

The criminal law is premised on the responsibil- Le droit criminel est fonel'sur la responsabiit”

ity of sane individuals for their voluntary acts or  des personnes saines dasfkigard de leurs

omissions. We infer from common experience that  actes ou omissions volontaire®rieles® nous

the acts of an apparently conscious person are usu-  enseigne que les actes d'une personne apparem-

ally voluntary. The issue here, however, is whether ment consciente sont habituellement volontaires.

such an inference of voluntariness can be drawn  Toutefois, la question qui se poseeer Bstp”

after the trial judge has ruled that there is credible  de savoir s'il est possible de faire uredtedle d”

evidence that the accused was unconscious tion de e@raailontaire as que le juge du

throughout the commission of the offence. @oa @cid qu'il y a une preuve edible que
l'accus était inconscient tout au long de la perp’
tration de l'infraction.

Everyday experience for most of us does not L’expérience quotidienne de la plupart d'entre
teach whether the acts of a person in a severely  nous ne nous enseigne pas si les actes accomplis
impaired state of consciousness, such as sleep- par une personne se trouvane@ame wons-
walking or an epileptic fit, are voluntary. Dickson  cience gravement denicoimme dans le cas du
J., dissenting, stated iRabey, supra, at p. 545, somnambulisme ou de la crisepdépsie, sont
“Consciousness is gine qua non to criminal lia-  volontaires. Le juge Dickson, dissident, affirme

bility”. dansRabey, précité,a la p. 545: «La conscience est
une conditiorsine qua non de la responsabiétcri-
minelle.»
(i) Relationship between Voluntariness and () Relation entre eaeactlontaire et cons-
Consciousness cience
The concepts of unconsciousness and involunta- Les notions de perte de conscience et de carac-
riness are linked in the definition of automatism eretinvolontaire sontdiés dans laafinition d’au-
proposed by the Ontario High Court of Justice in  tomatisme peeppaf la Haute Cour de justice
R v. K. (1970), 3 C.C.C. (2d) 84, at p. 84, and de I'Ontario darsK. (1970), 3 C.C.C. (2d) 84,
adopted by a majority in this Court iRabey, a la p. 84, et adopé” par notre Couwa [a majori&
supra, at p. 518: dans 'aet'Rabey, précit, a la p. 518:

Automatism is a term used to describe unconscious,TRADUCTION] L'automatisme dSigne un comportement
involuntary behaviour, the state of a person who, though qui se peotinisu de la conscience et (geHappea”
capable of action is not conscious of what he is doing. It la \al@2igst l8tat d’'une personne qui, tout etant
means an unconscious involuntary act where the mind capable d’agir, n'est pas consciente de ce qu’elle fait. Il
does not go with what is being done. [Emphasis added.]esigdé un acte inconscient et involontaira, I'eSprit

ne sait pas ce qui se produit. [Je souligne.]

The relationship between voluntariness and con- Le lien entre le ev@raatlontaire et la cons-
sciousness was also addressed by Mason C.J., cieegaleanenett abor@ par le juge en chef
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Brennan and McHugh JJ. i v. Falconer (1990), Mason et les juges Brennan et McHugh, éares
50 A. Crim. R. 244 (Aust. H.C.), at p. 250: Falconer (1990), 50 A. Crim. R. 244 (H.C. Austr.),
a la p. 250:

Although the prosecution bears the ultimate onus of TRAUCTION] Bien qu'il lui incombe, en efinitive, de

proving beyond reasonable doubt that an act which is an prouver hors de tout doute raisonnable qu’un acte cons-
element of an offence charged was a willed act or, at tituasié&meht de I'infraction reproee était voulu

common law, was done voluntarily . . ., the prosecution ou, en common |a&# accompli volontairement

may rely on the inference that an act done by an appar- [...], la poursuite peut, pour s’acquitter de cette obliga-
ently conscious actor is willed or voluntary to discharge tion, s’appuyer sedlectibn qu’'un acte accompli par

that onus unless there are grounds for believing that the une personne apparemment consciente est voulu ou
accused was unable to control that act. [Emphasis volontaire, sauf s’il y a des motifs de croire qee I'accus”
added.] etait incapable de le meSer. [Je souligne.]

Just as the High Court was prepared to infer volun-  BPmen§ue la Haute Coatdit pgtea ddduire le

tariness from consciousness, evidence of lack of  @meblontaire de la conscience, la preuve de
consciousness may support a claim of automatism I'absence de conscienemysutine adigation

(i.e., that there was a lack of voluntariness). The  d'automatisme &dist; qu'il y avait absence

question is, What is meant in this context by “lack  de caractdlontaire). La question est de savoir

of consciousness™? In the present case, the Crown  ce qu'on entend par «absence de conscience» dans
psychiatrist contended that in medical terms the  ce contexte. Ead&dp psychiatre du mingse

appellant could not be considered unconscious: publietenqutt qu'on ne pouvait pas coresiel’
gue l'appelanetait inconscient au sensedical:
[TRADUCTION]
A I'm not sure what unconscious means in the legal R Je ne suis pas certain du sens juridigue du mot
sense, but — «inconscient», mais —
Q In the medical sense. Q Au sensdital.
A In the medical sense, he wasn’'t unconscious. Uncon- Retait’pas inconscient au senedital. Inconscient
scious means flat out on the floor. He clearly wasn't, signigieectendu compmfement sur le sol». Selon
from all the information that we have, unconscious in les renseignements dont nous disposatajtil n’”
that sense. manifestement pas inconscient dans ce sens.

From the legal perspective, “unconsciousness” Sur le plan juridique, I'expression «perte det0
is used in the sense that the accused, like the sleep-  conscience» et dalis le sens qu'il est
walker, is shown “not to have known what he was emdhté que l'accus, comme le somnambule,
doing”. (SeeParks, supra, andR. v. Tolson (1889),  [TRADUCTION] «ne savait pas ce qu'il faisait». (Voir
23 Q.B.D. 168, at p. 187.) This excludes the perParks, précit, etR. c. Tolson (1889), 23 Q.B.D.
son who is provoked and says, “I couldn’t help  1&8a p. 187.) Cela exclut la personne qui agit
myself”, or who simply professes to be at alossto  sous le coup de la provocation et dit «Je n'ai pas
explain uncharacteristic conduct: see generally pu m’eneehgr®, ou qui affirme simplement
Lord Denning inBratty, supra, at p. 409, who  qu’elle est incapable d’expliquer un comportement
there defined automatism as: qui ne lui ressemble pas: voir, dermgiérale,

les motifs de lord Denning dam&atty, précitg, a
la p. 409, qui renferment laeflihition suivante de
'automatisme:

...an act which is done by the muscles without any TRADUCTION] . .. une activi€ musculaire quieé¢happe
control by the mind, such as a spasm, a reflex action or awlode Tesprit, tel un spasme, wflexe ou une
a convulsion; or an act done by a person who is not convulsion; ou un acte accompli par une personne
conscious of what he is doing, such as an act done qui n'a pas conscience de ce qu’elle fait, tel un acte
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whilst suffering from concussion or whilst sleep-walk- accompli alors qu’elle souffre d’'une commotion ou
ing. [Emphasis added.] gu'elle est dans etat ‘de somnambulisme. [Je sou-
ligne.]

Voluntary action presupposes a measure of con- L’acte volontaire suppose enddegnitise
scious control. Dickson J. iRabey allowed, at  consciente. Dans l'arRabey, précité, a la p. 522,
p. 522, that, “[a]t common law, a person who le juge Dickson a reconnu quecetghon law,
engaged in what would otherwise have been une personne dont la conduite serait par ailleurs
criminal conduct was not guilty of a crime if he did  criminelle n’est pas coupable d’'un acte criminel si
so in a state of unconsciousness or semi- elle a agi dastmtud’inconscience ou de demi-
consciousness” (emphasis added). In context, how-  conscience» (je souligne). Dans cette affaire, toute-
ever, the reference to “semi-consciousness” was to  fois, la «demi-consoiaitemétat de lucidi”
a state of diminished awareness that negated con-  amoindrie qui annulait tdrite.nd& crois que
trol. 1 think Crown counsel's submissions in oral les observations faites par le substitut du procureur
argument were consistent with this approach. Heerégil au cours de sa plaidoiretaient compa-
submitted that automatism describes “involuntary  tibles avec ce point de vue. Il a fait valoir que I'au-
behaviour that occurs without the minimum mental  tomatisewgitdTRADUCTION] «un comportement
element necessary to will the act”, and “[it is the  involontaire qui se produit en I'absenceléde I”
state of a person who, though capable of action, is  ment mental miniecgssaire pour que I'acte
incapable of knowing that the act is taking place”  soit voulu», et qu'«[i]l s'agitetat|d’'une per-
(emphasis added). His definitions encompassed the  sonne qui, bien qu’elle soit capable d'agir, est
notions of awareness and control. | agree with the  incapable de savoir qu’elle est en train d’accomplir
Crown’s submissions in this regard. Dr. Janke, the  son acte» (je soulignegfiSigi®as englobaient
defence psychiatrist, used “consciousness” in the les notions dedusidiE meéfise. Je retiens les
sense of awareness or control, as is clear from the  observations demipisblic sur ce point. Le
following extracts from his evidence: rJanke, psychiatre de lef@hse, a emplayle

mot [TRADUCTION] «conscience» dans le sens de

lucidité ou de merfise, comme l'indiquent claire-

ment les extraits suivants de sembignage:

[A person] can, as in Mr. Stone’s case, have a fragmentrRADDCTION] Il se peut qu’[une personne] ait des bribes
of memory and, fragmentary memory even before the  emaoire, une mmoire fragmentaire, comme dans le
attack, the actual attack on Donna Stone, and not be in a, cas de M. Stome,avent 'agression, I'agression
not have any control over what they are actually doing. emmde Donna Stone, et gu’elle ne soit, qu’elle n’ait
aucune mdfise de I'acte qu’elle est en train d’accom-

plir.

Based on Mr. Stone’s descriptions of the events and my Compte tenu de la description des faéspdonn’
understanding of the circumstances from the other M. Stone et de laetmmgion des circonstances que
materials, it would be my opinion that he did not have jai acquiaeegaux autres documents, je dirais qu'il
control over his actions. [Emphasis added.] n'avait pas léris®de ses actes. [Je souligne.]

At the same time, the evidence that the appellant  Emenfemps, la preuve que I'appelargtait
recalled some weeks after the killing “stabbing  souvenu, quelques semaiasd’lapmicide, de
twice and, and then having the whooshing experi-TRAPUCTION] «deux coups [de couteau] suivis de
ence” raised an important problem for the trial la sensati@irfElémposd]» posait un grave pro-
judge. If it were contended that the appellant suf- entd au juge du pres: Si on petendait I'appe-
fered a “black-out” of consciousness, and was lant a subi une «perte mageendenconscience
incapable of exercising any conscious control over et qtgit incapable d’avoir la moindre rrée
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his actions, voluntariness would be put in issue.  consciente de ses actes, la question ehe caract’
The appellant would have identified an explanation  volontaire entrerait en jeu. L'appelant aurait une
for his lack of control, namely that he was uncon-  explication de son absenceitdsen&’savoir

scious at the time. If, however, the appellant was  @atdlit"alors inconscient. Toutefois, si I'appe-
conscious, even for only the initial stab wounds, he  ddait conscient, ne serait-ce qu’au momant 0"

would be confronted with the presumption of vol- il aesssles premiers coups de couteau, ke pr’
untariness for that period of time. The trial judge = somption de emeaatolontaire relativemera °
dealt with this issue as follows: cetterjpde jouerait contre lui. Le juge du pesc’

s’est pronone’sur ce point en ces termes:

During the submissions by counsel, | indicated that TRADUCTION] Au cours des observations des avocats,
my review of the authorities suggested that the defence  jai iadiguil ressortait de mon examen de la juris-
of automatism was only available in the event that there prudence getetese d’automatisme ne pouveite”
is evidence of unconsciousness throughout the entire imeoqué lorsqu’il esetabli qu'il y a eu perte de
commission of a crime. That is the language used by conscience tout au long deeteatpmpdu crime,
Chief Justice Dickson. In this case, there is some evi- pour reprendre les termes du juge en chef Dickson. En
dence that the accused was aware and was not uncon- eckegspestetabli jusqua un certain point que l'ac-
scious throughout the commission of the crime. He was e étasf lucide et retait pas inconscient tout au long
able to testify before the court that he recalled stabbing de latpsiph du crime. Il &% en mesure deitioi-
his wife twice in the chest. The question at issue at this gner devant le tribunal qu’il se souvenait avoir poi-
stage is whether that evidence takes this case out of the egs@repousea’la poitrinea’ deux reprises. Il s'agit
realm of automatism as a matter of law. maintenant de savoir si, en droit, cette preagheemp”

d’invoquer la @fense d’automatisme en 'esge.

On my reading of the authorities, | conclude that the Selon mon ietatipri de la jurisprudence, je conclus
authorities do not exclude the possibility of the defence gu'eteamté pas la possibéitd’invoquer la dfense
of automatism being available because an accused is d’automatisme du fait que BagowErtain souvenir
able to have some recollection of what occurred. de ce qui s’est. pass’

In this case, it is my view that there is evidence of Je suis d'avis quétadsi, 'en I'espce, qu’il y a eu
unconsciousness throughout the commission of the perte de conscience tout au long deréiqren
crime. The only evidence of recall is the recollection crime. La seule preuve concernamdierést celle
that came to the accused following a dream after he had du souvenir qui estarégeocus a la suite d'uneve
gone to Mexico some days after the event. gu'il a fait pendant ejonrsu Mexique, quelques

jours plus tard.

That being the case, it seems to me that the defence e@alh 1 me semble que lef@hse a rempli la
has met the threshold test. . . . conditioalipminaire . . .

The trial judge thus found, at the conclusion of a  Le juge duepracdonc e€€idgé, au terme d'une
careful analysis, that a properly instructed jury, analyse minutieuse, qu'un jury ayantdes,
acting reasonably, could find that the appellant  directives appespgt agissant raisonnablement
was unconscious “throughout the commission of  pourrait conclure que I'apgtdgininconscient
the crime”. He found the evidence was capable (if TRAPUCTION] «tout au long de la peepration du
believed) of satisfying the definition of automa-  crime». Il a conclu que cette petaivsiuscepti-
tism given by Dickson J. ifRabey. In these cir-  ble (si on y ajoutait foi) de satisfairk dfinition
cumstances, “the defence of automatism should be  de I'automatismeedosmle juge Dickson dans
available” Rabey, supra, per Dickson J., at Rabey. Dans ces circonstances, «l'automatisme
p. 552). This initial ruling was not disturbed by the  dewvetie Un moyen deefiénse» Rabey, précité,
British Columbia Court of Appeal. This Court is le juge Dicksaria p. 552). La Cour d’appel de
thus confronted with concurrent findings on this la Colombie-Britannique n’a pas enarkfie
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crucial point. The remaining issue is whether there ecigion initiale. Notre Cour se trouve donc devant

was any legal justification for depriving the appel-  deux conclusions concordantes sur ce point cru-

lant of the benefit of that evidentiary ruling, and  cial. Il restexaminer s’il y avait une raison, en

taking the issue of automatism away from the jury.  droit, de priver I'appelantedéfidg€ de cette
décision en magire de preuve, et de soustra@re -
'appréciation du jury la question de l'automa-
tisme.

(iiy Provocation and Automatism (i) Provocation et automatisme

The appellant relied on both automatism and L’'appelant a invogea la fois I'automatisme et
provocation. It is important to differentiate these  la provocation. Il importe de distinguer ces deux
concepts. Automatism is not a medically repack-  notions. L’automatisme n’est pas une nouvelle ver-
aged and enhanced variant of the provocation sicsliar®é appetea la sauce edicale de la
defence, although provocation is sometimes putefemSe de provocation,ame si la provocation est
forward as a fallback position in the event automa-  parfois ir®@omme solution de secours dans
tism is rejected. As stated, a plea of automatism le caBaafomatisme est reet’Comme nous
puts in issue the Crown’s ability to prove its case.  I'avons vuefende d’automatisme met en cause
Provocation, under s. 232 of tliade, operates to  la capaeidu minisére public de faire sa preuve.
reduce to manslaughter an established case of La provocation, au sens de l'art.C282, du
“[c]ulpable homicide that otherwise would be mur-  pour effet elduire @ un homicide involontaire
der”. The two concepts are quite distinct and their  coupable un casspilathdmicide coupable qui
application depends on the nature of the impact on  autrement serait un meurtre». Ce sont deux notions

an accused of the triggering event. taufait distinctes, dont I'applicationegend de
lincidence qu'a eu Blément dclencheur sur
'accuss.

In Parnerkar v. The Queen, [1974] S.C.R. 449, Dans [l'affaire Parnerkar c. La Reine, [1974]
the accused, who was born in India, killed the R.C.S. 449, l'ecays était ré en Inde, avait
woman he wanted to marry by stabbing her with a  poigramort la femme gu'il voulagpouser. Il
knife. The accused had travelled from Toronto to  avait fait le voyage de Tardregina pour voir
Regina to see the victim, a divorced mother of la victime, uaeerdivor€e d’'origine hongroise
Hungarian origin, with whom he had had an on- avec qui il entretenait une relation amoureuse
again off-again romantic attachment for about intermittente depuis environ sept ans. Mais les sen-
seven years. From the victim’'s point of view, the  timents de la victietaistit refroidis. Elle vou-
romance had cooled. She wanted the accused out lait que €asorte” de sa maison et de sa vie.
of her house and out of her life. Her son testified  Son fisv@igre @ la p. 459) qu’avant I'attaque
(at p. 459) that prior to the stabbing his mother hacé colps de couteau saera avait dita’ 'accug
said, “I will not marry you because you are black”, TRADUCTION] «Je ne ®pouserai pas parce que tu
although the accused denied hearing this remark.  es noir», mais ce dernier niait avoir entendu cette
Two or three of the victim's letters were produced  remarque. L'acaugmis aux enfants de la vic-
by the accused to the victim’s children. The victim  time deux ou trois lettres qu'il avagsa elle.
tore up an envelope, symbolically ending the rela-  Celle-eichid une enveloppe, mettant symboli-
tionship. Events exploded. The victim was  quementafia relation. Leevénements se sont
stabbed. This Court, in a divided decision, held ecppites. La victime &t poignarde. Notre Cour
that the defence of insane automatism had properly  @&st#dns uneetision partagé, que la efense
been left with the jury (which rejected it) and that  d’automatisme aveoadion mentale avaité
the precipitating conduct did not amount to provo-  souraid®n droita’ I'app€ciation du jury (qui
cation because it did not constitute a “wrongful act  I'a egjpBt que le comportemergaiéncheur ne
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or insult” within the meaning of th€ode (p. 473).
The Court did not allow the jury to consider the
plea of non-insane automatisfarnerkar was a
precursor taRabey in this respect.

constituait pas de la provocation parce qu'il ne

s'agissait pas d’'«[une] action injuste ou d’[une]

insulte» au sens Qade (p. 473). La Cour n'a pas
permis au jury d’examiner lefaise d’automa-

tisme sans atnation mentaleParnerkar était pe-
curseur de I'aef Rabey a cetegard.

There would clearly be a concern about the On craignait nettement qu’'un comportemenf13

prospect of conduct insufficient to ground provo-

cation nevertheless being permitted to support
non-insane automatism (or, to use the current term,
non-mental disorder automatism), which, of

course, may lead to an outright acquittal rather
than a reduction from murder to manslaughter. The
key distinction between the two concepts is that
automatism relates to a lack of voluntariness in the

accused, an essential element of the offence, while

provocation is a recognition that an accused who
“voluntarily” committed all the elements of murder

may nevertheless have been provoked by a wrong-

ful act or insult that would have been sufficient, on
an objective basis, to deprive an ordinary person of
the power of self-control. Thus, a constitutional
challenge to the “objective” elements of the provo-
cation defence failed, correctly in my view,Rnv.
Cameron (1992), 71 C.C.C. (3d) 272 (Ont. C.A),
on the grounds that provocation did not arise for
consideration until after the Crown had success-
fully established all of the “subjective” elements of
unlawful homicide beyond a reasonable doubt. The
provocation defence did not relieve the Crown of
any element of its proof. Provocation simply oper-
ates, where applicable, to reduce murder to man-
slaughter. Thus, while evidence relating to the
events preceding the commission of an offence
may raise questions about both automatism and
provocation, very different proof of facts must be

insuffisant pour constituer de la provocation puisse
justifier efengdé d’automatisme sansealition

mentale (ou pour utiliser I'expression courante,
unefedse d’'automatisme sans troubles men-
taux), quigpedémment meneax Macquittement
complet au lieeddee’'un meurtr@a un homi-

cide involontaire coupable. La distinction fonda-
mentale entre les deux notions est que l'automa-
tismeeeat llébsence de caraE volontaire

chez I'acqusconstitue urlément essentiel de

linfraction, alors que la provocation est une recon-

naissance queel’qocasaccompli «volontaire-
ment» toueléaeents d’'un meurtre peutan-

moins a&tdiprovoge” par un acte injuste ou
une insulte qui auraiénbbjectivement suffi-

sants pour priver une personne ordinaire du pou-

voir de se mdfiser. Ainsi, une contestation consti-
tutionnelle edsments «objectifs» de laefEnse

de provocatith reje€e,a juste titre selon moi,
dans Cameron (1992), 71 C.C.C. (3d) 272
(C.A. Ont.), pour le motif que la provocation
n'agtdit invoqee qu’apes que le minisre
public eut fait la preuve hors de tout doute raison-
nable de towsde®ents «subjectifs» d’'un homi-
cidgalll'La @fense de provocation n’enlevait
reenla’ preuve que devait faire le mieist’
public. La provocation a seulement pour effet, le
ecEsant, de eduire le meurtr& un homicide
involontaire coupable. Pagqua#t, bien que la

made before either one of these issues can be left
with the jury.

preuesétesnients qui ont pedde la perptra-

tion de l'infraction puisse soulever des questions
tant sur 'automatisme que sur la provocation, une
preuve des faitsés differente est requise pour que
'un ou l'autre de ces questions puigtee"soumise

a l'app@éciation du jury.

(iii) Onus of Proof (i) La charge de preuve

My colleague Bastarache J. proposes, at para. Mon collégue le juge Bastarache propose, aff
179, that the Court take this opportunity to add to  par. 179 de ses motifs, que la Cour saisisse I'occa-
the evidential burden on the accused a second and  sion pour agoutercharge de psentation
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more onerous obstacle, namely the persuasive or
legal burden on the accused to establish automa-
tism on a balance of probabilities. The onus issue
does not truly arise on the facts of the appeal. The
issue of non-mental disorder automatism was not
put to the jury at all, and it is superfluous to con-
sider what ought to have been said about onus had
the trial judge done what he didn’t do and, as the
appeal is to be dismissed, he will never have to do
in this case.

qui incamtEcug un second obstacle plus
difficflanchir, savoir la charge de persuasion
ou charge ultime coreistaiplir I'automatisme
selorefomeErance des probabiis. La ques-
tion de la charge de preuve ne se pose pas vraiment
desples faits du pourvoi. La question de l'auto-
matisme sans troubles mentaux n'a pa&du tout ~
soumisappEciation du jury et il est inutile
d’examiner ce qui auBdied]it au sujet de la

charge de preuve si le juge duge@vait fait ce

gu’il n'a pas fait et, comme le pourvoi daitré
rejeg, ce qu'il n'aura jamaia faire en I'espCe.

More importantly, piling the persuasive burden

Qui plus est, superposer la charge de persuasion

on top of the evidential burden represents a change la charge de psentation regsente une modifi-

in the law as settled by this CourtRarks, supra,
only seven years ago. In his majority judgment in
Parks, La Forest J. reproduced with approval, at
p. 897, a portion of Dickson J.’s earlier dissent in
Rabey. In that passage, Dickson J. was careful to
emphasize that imposition of an evidential burden
as a matter of policy to filter out frivolous claims
did not in any way indicate that an accused carried

cation du droiefabli, il y a seulement sept ans, par

notre Cour danetlBarks, précitt. Dans les
motifs majoritaires qlediggs dans cet at; le
juge La Forest a reproduit, en l'appranant, -
p. 897, une partie de la dissidemiszirantiu
juge DicksonRbey. Dans cet extrait, le juge

Dickson a pris soin de souligner que I'imposition,

pour des raisons d’ordre public, d’'une charge de

any part of the persuasive or legal burden, whether esgmtation dest@€ a exclure les adigations

on a balance of probabilities or otherwise. See
Rabey, at p. 545:

futiles n’indique nullement que #aasssme

une partie de la charge de persuasion, seloe-la pr’

ponddrance des probab@is” ou autrement. Voir
Rabey, a la p. 545:

The prosecution must prove every element of the
crime charged. One such element is the state of mind of
the accused, in the sense that the act was voluntary. The
circumstances are normally such as to permit a pre-
sumption of volition and mental capacity. That is not so
when the accused, as here, has placed before the court,
by cross-examination of Crown witnesses or by evi-
dence called on his own behalf, or both, evidence suffi-
cient to raise an issue that he was unconscious of his
actions at the time of the alleged offence. No burden of
proof is imposed upon an accused raising such defence

La poursuite doit prouver chaceférdests de

'acte criminelemipat'de cesléments est &fat

mental dee|'@mumitrant que I'acte est volontaire.

En temps normal, les circonstances sont telles qu’elles
permettent edimpEr la volomt’et la capacdit'men-

tale. Ce n'est pas le cas lorsqa,ucoaunesen
Besp produit devant la cour, par le contre-interroga-
toireestesins de la poursuite ou par l'interrogatoire

de ses pespoitsstou les deua la fois, deslé-
ments de preuve suffisants pour qu'on se demande s'il
savait ce qu'il faisait lorsqu’il a commis linfraction

beyond pointing to facts which indicate the existence of egafié. La charge de la preuve qui incomdbeun

such a conditin . . . . [Emphasis added.]

acorigjui fait valoir ce moyen deetEnse ne consiste

gu'a souligner des faits qui indiquent I'existence d'un

tel état . . .[Je souligne.]

La Forest J. irParks, supra, added the following
explanation at p. 897:

... [the judge] must determine whether there is some
evidence on the record to support leaving the defence
with the jury. This is sometimes referred to as laying the

Dans l'at™Parks, précité, a la p. 897, le juge
La Forest ajoute I'explication suivante:

... [le juge] et@itndiner si le dossier renferme une
preuve justifiargsienfation de laedénse au jury.
C’est ce qu’'on appelle p#afdis les fondements de
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proper foundation for the defence; d&matty, supra, at la dffense; voirBratty, précitt, aux pp. 405 et 413.
pp. 405 and 413. Thus an evidential burden rests with Ainsi, [une charges#mtation] incomba l'accug
the accused, and the mere assertion of the defence will qui ne peut se contenter de faire efdoisda \ir
not suffice; sedratty, at p. 414. [Emphasis added.] Bratty, a la p. 414. [Je souligne.]

The concept of an evidential burden is “a La notion de charge de g@éntation est le 46
product of the jury system”per J. Sopinka, TRADUCTION] «fruit du syséme de jury»
S. Lederman and A. Bryanthe Law of Evidence  (J. Sopinka, S. Lederman et A. Bryafie Law of
in Canada (1992), at p. 61. The authors contrastEvidence in Canada (1992), a la p. 61). Les
the evidential burden with the legal or persuasive  auteurs opposent ainsi la chargsedeafpoia’
burden as follows, at p. 58: la charge de persuasida,p. 58:

The significance of the evidential burden arises when TRAQUCTION] L’importance de la charge degzénta-
there is a question as to which party has the right or the tion ressort lorsqu’il s'agit de savoir quelle partie a le
obligation to begin adducing evidence. It also arises droit ou [l'obligation de commangepduire sa
when there is a question as to whether sufficient evi- preuve. Elle regstetment lorsqu'’il s'agit de savoir
dence has been adduced to raise an issue for determina- si la preuve produite est suffisante pour soulever une
tion by the trier of fact. The legal burden of proof nor- question desmattfancké par le juge des faits. La
mally arises after the evidence has been completed and charge de persuasion entre normalement en jeu une fois
the question is whether the trier of fact has been per- teamia“pesentation de la preuve, et il s’agit de
suaded with respect to the issue or case to the civil or savoir si le juge des faits est convaincu en ce qui con-
criminal standard of proof. The legal burden, however, cerne le fait ou le point litigieux, selon la norme de
ordinarily arises after a party has first satisfied an evi- preuve applicable egremaitiile ou criminelle. La
dential burden in relation to that fact or issue. charge de persuasion intervient normalenesnt apr’
gu'une partie s'est acqueit’ de sa charge deepenta-
tion relativementce fait oua’ce point litigieux.

It is no part of an “evidential burden” to require an  La «charge @septation» n’oblige nullement

accused to go on to satisfy the jury on a balance of  que l'aécuehvaincre ensuite le jury, selon la

probabilities or otherwise about the facts in issue eppna@rance des probab#éi$” ou autrement, de

— per Dickson C.J. inR. v. Schwartz, [1988] [I'existence des faits en cause — le juge en chef

2 S.C.R. 443, at p. 467: Dickson ddrsc. Schwartz, [1988] 2 R.C.S. 443,
alap. 467:

The party with an evidential burden is not required to La partiequelle incombe la charge deegehtation
convince the trier of fact of anything, only to point out n'est pas tenue de convaincre le juge des faits de quoi
evidence which suggests that certain facts existed. que ce soit, elle a'taige’'ressortir legléments de

preuve qui suggrent I'existence de certains faits.

In neither Rabey nor Parks was it suggested, Dans les agfsRabey et Parks, on n’a nullement 47
much less decided, that the accused should shoul- e laiggndre, et encore moinscdE, que l'ac-
der any part of the persuasive or legal burden of e daf assumer une partie de la charge de per-
proof. On the contrary, the evidential burden was  suasion. Au contraire, la chargeselgtgion a
put forward in both cases as a safeguard againsté pg€sente dans les deux cas comme un moyen
putting the Crown too quickly or too lightly to the editer de confier, trop rapidement ou trapla
task of discharging the persuasive or legal burderegeré, au minigfe public la dthe de s’acquitter
of proof. de la charge de persuasion.

This allocation of responsibilities is not without Cette Epartition des responsabéit ne fait pas 48

its critics. The Minister of Justice, in her 1993 'unanamiDans s&Proposition de modification
Proposals to amend the Criminal Code (general  du Code criminel (principes généraux) de 1993, le
principles), suggested that the burden of proof in  ministre de la Justice a recommandians tous



49

324 R. V. STONE Binnie J. [1999] 2 S.C.R.

all cases of automatism be on a balance of les cas, la partie qui invogue I'automatisme soit
probabilities by the party that raised the issue. Par-  tenue d’en faire la preuve sekypotatipance
liament has not seen fit to act on this recommenda-  des progsbilé Egislateur n'a pas jegbon de
tion. | do not believe, with respect, that the Court  donner saiteette recommandation. En toute
ought to take it upon itself to reverse the persua-eféréhce, je ne crois pas que la Cour devrait pren-
sive burden to the disadvantage of the accused  dre linitiative d’inverser la charge de persuasion
simply because the Court may find an unenacted etimEnt de l'accus” pour la seule raison
policy initiative more attractive than the estab- qu’'elle estime qu’'une mesure d'ordre public d’ori-
lished law. Parliament made a choice to impose a  gineawisldtive est plus attrayante que le droit
persuasive burden on a balance of probabilities ietabli. Le Egislateur a choisi d’'imposer une charge
the case of mental disorder which includes mental  de persuasion selepdadgrance des probabi-
disorder automatism. It did not do so in the case of eslitans le cas des troubles mentaux, qui incluent
non-mental disorder automatism. Any such impo-  l'automatisme avec troubles mentaux. Il ne I'a pas
sition would require a justification under s. 1 of the  fait dans le cas de l'automatisme sans troubles
Charter. On this appeal, however, neither the = mentaux. L'imposition d’'une telle charge devrait
respondent nor any of the Attorneys General whetre Jjustifée au sens de l'article premier de la
intervened in the appeal (Canada, Ontario an&harte. Dans le pe&ent pourvoi cependant, ni I'in-
Alberta) suggested that such a change of onus was eetinh’aucun des procureurengfaux interve-
either desirable or necessary. nants (Canada, Ontario et Alberta) rézelatiss-

dre gu’un tel changement de la charge de preuve

était souhaitable ouecessaire.

In my view, the decisions of this Court in A mon avis, les aets Chaulk et Daviault, pré-
Chaulk, supra, andDaviault, supra, do not warrant oS, de notre Cour ne justifient pas l'inversion de
a reversal of the persuasive burden. Such areversal la charge de persuasion. Une telle ira@rsion cr’
would create a potential for injustice where a jury  rait un risque d'injustice dans le casjary est
is obliged to convict an accused who properly tenuet#adér coupable un aceusui a souley”
raised the issue of automatism even though tha jusie titre la question de l'automatismeemg
jury entertains a reasonable doubt about the volun-  s'il a un doute raisonnable quant arecaract’
tariness of the accused’s conduct.Ghaulk the  volontaire de la conduite de ce dernier. Dans
Court dealt with a statutory reverse onus in theChaulk, la Cour a exammlinversion de la charge
context of insanity. Section 16(4) of tiede pro-  de preuve que le par. 16(4) @ode prescrivait
vided at the time that “[e]very one shall, until the  dans le contexte dendion mentale. Ce para-
contrary is proved, be presumed to be and to have  grapbeoyaif, a I'époque, que «[jjusga’
been sane”. The Court agreed that placing a burden preuve du contraire, chacleswes ¢ire et
of proof on the accused to persuade the jury of aetirsain d'esprit». La Cour a convenu que

insanity on a balance of probabilities infringed the  I'imposit@n’accug d'une charge de preuve
presumption of innocence guaranteed by sd)11( I'obligeanta convaincre le jury, selon lagmond-
of the Charter, per Lamer C.J., at pp. 1330-31: rance des probabijlitju’il souffrait d’a&nation

mentale violait la prSomption d’'innocence garan-
tie par l'al. 14) de la Charte (le juge en chef
Lamer, aux pp. 1330 et 1331):

Section 16(4) allows a factor which is essential for guilt Or, le par. 16(4) permet que I'existence d'un facteur
to be presumed, rather than proven by the Crown essentiel de cudpabilitpesunge, au lieu dfre
beyond a reasonable doubt. Moreover, it requires an eeopar le minigre public hors de tout doute rai-
accused to disprove sanity (or prove insanity) on a bal- sonnable. Pantsiirotaige I'accug a réfuter qu'il

ance of probabilities; it therefore violates the presump-etait 'sain d’esprit (oa ®montrer I'alénation) selon la

tion of innocence because it permits a conviction in eppnarance des probabdis: il viole par corejuent
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spite of a reasonable doubt in the mind of the trier of lesqription d'innocence parce qu'il permet une

fact as to the guilt of the accused. [Emphasis in origi- eclatation de culpabititmalgg I'existence d'un doute

nal.] raisonnable dans I'esprit du juge des faits gadatcul-
pabilité de I'accus. [Souligre dans l'original.]

A majority of the Court saved the reverse onus La Golar majori€ s’est fonde sur la preuve et

under s. 1 based on evidence and submissions les observations (p. i®dnjrant la «charge

(p. 1337) of the “impossibly onerous burden ofecrdsante de prouver l'inexistence de &ation»,

disproving insanity”. There has been no equivalent  pour sauvegarder l'inversion de la charge de

showing under s. 1 in this case. preuve en vertu de l'article premier. Dares la pr’
sente affaire, aucuneedionstrationequivalente
n'a ét faite en vertu de l'article premier.

In Daviault, on the other hand, a majority of the  Par ailleurs, danBaviault, la Coura la majori¢ 0
Court recognized an exception to the existing com-  a reconnu une excefdigyle de common law
mon law rule established ibeary v. The Queen,  établie dandeary c. LaReine, [1978] 1 R.C.S. 29,
[1978] 1 S.C.R. 29, that theensrea of a general  selon laquelle lmens rea requise dans le cas
intent offence could not be negated by evidence of  d'une infraction d’intendoéralg ne pouvait
even extreme drunkenness. The Court was con- epasahnwde n€éme par une preuve d'ivresse
cerned that the common law rule violated the ax&. La Cour craignait que lagle de com-
Charter. As Cory J. stated iDaviault, at p. 73: mon law ne viole @harte. Comme le juge Cory

I'a affirmé dans l'aret Daviault, & la p. 73:

In my opinion, the principles embodied in danadian A mon avis, les principes inscrits dansOharte cana-
Charter of Rights and Freedoms, and more specifically dienne des droits et libertés, et plus peci€ment a

in ss. 7 and 14), mandate a limited exception to, or I'art. 7aeffal. 11d), exigent qu’on apporte une excep-
some flexibility in, the application of thkeary rule. tion limie, ou une certaine flexibiifa I'application
[Emphasis added.] de lagle de I'aret Leary. [Je souligne.]

The price of the “limited exception to” tHeeary  Le prix de I'«exception limige»a la Egle de I'ar-
rule was that the accused, who experienced thest Ledlry était que I'accus, qui sEtait enive pro-
steps by which he got himself drunk, was required  gressiverittténu detablir, selon la @pon-

to show, on a balance of probability, that the eraice des probab#éi$, que livresse avait
drunkenness induced an absence of awareness that n@éntraé absence de conscience voisine de
was akin to a state of insanity or automatism. At  diadifion ou de I'automatismaA.la page 101, le

p. 101, Cory J. explained: juge Cory explique:

This Court has recognized, R. v. Chaulk . . ., that Dans l'agf R. c. Chaulk [...], notre Cour a reconnu
although it constituted a violation of the accused’s rights gu'une telle chaegee si"elle constituait une viola-

under s. 1) of the Charter, such a burden could be tion des droits de I'aecrs'vertu de I'al. Id) de la

justified under s. 1. In this case, | feel that the burderCharte, pouvait€tre justifée en vertu de l'article pre-

can be justified. Drunkenness of the extreme degree mier. Eredespestime que cette charge petite”

required in order for it to become relevant will only jusHfi” L'ivresse au degrextéme mEcessaire pour

occur on rare occasions. It is only the accused who can constituer un facteur pertinent ne se produira gu’en de
give evidence as to the amount of alcohol consumed and rares occasions. Sed Bat@rs' mesure dentoi-

its effect upon him. gner quaatla quanti”d’alcool qu’il a consomeg et

aux effets que cela lui a cass”

The Court thus concluded that a s. 1 justification  La Cour a ainsi conclu qu’il y avait justification au
had been established. Drunkenness is a matter of  sens de l'article premier. L’ivresse est une affaire
degree. It is a reasonably common phenomenon in  deesle@rést un pémorene raisonnablement

its lesser manifestations. In its extreme form it  courant dans ses manifestatiigseb. Sous sa
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may produce a potential defence akin to automa-  formerartrelle peut engendrer une possbilit”
tism to which special rules applpaviault did not  de dfense voisine de l'automatisme, quiedbd
suggest a reversal of the persuasive burden when- eddssrparticubres. L'aret Daviault ne pro-
ever the state of mind of an accused is successfully  pose pas l'inversion de la charge de persuasion
put in issue, in provocation for example (s. 232, chaque fois qtet esprit de I'accesest mis
Linney v. The Queen, [1978] 1 S.C.R. 646R. v.  en doute avec sues comme, par exemple, dans le
Thibert, [1996] 1 S.C.R. 37), or self-defence (s. 34, cas de la provocation (arLi@33; c. La Reine,
R. v. Lavalleg, [1990] 1 S.C.R. 852R v. Malott, [1978] 1 R.C.S. 64&R. c. Thibert, [1996] 1 R.C.S.
[1998] 1 S.C.R. 123), or an accused’s belief as to  37) ou deeddinle dfense (art. 34R. c.
consent to an assault (s. 265(#pgtour v. The Lavalleg, [1990] 1 R.C.S. 85R. c. Malott, [1998]
King, [1951] S.C.R. 19,R v. Osolin, [1993] 1 R.C.S. 123), ou encore dans celui de la croyance
4 S.C.R. 595, at pp. 682-83); in all such cases (and de lagueit au consentememtdes voies de
many others) the Crown carries the persuasive bur-  fait (par. 268{d)r c. The King, [1951] R.C.S.
den to negate a state of mind asserted by the RJ1®,0solin, [1993] 4 R.C.S. 595, aux pp. 682
accused, despite the fact that an accused is oftenin et 683); dans tous ces cas (et bien d'autres), le
a better position than the Crown to shed light on  nenéstpublic doit s’acquitter de la charge de
his or her state of mind at the time of the alleged  persuasion consistéatablir I'inexistence de
crime. The accused may be in a better position to etat’d’esprit akkgle par I'accus;, néme si l'ac-
shed light on most elements of the offence. The ecast souvent mieux plkacque le minigfe
Crown did not ask for a reverse onus where non-  public pour clarifietabd’ésprit au moment de
insane automatism is in issue and therefore did not  laepatiph du crime reproeh’ll se peut que
put forward a case for the application of s. 1. | do  I'aecsisit mieux plag’pour clarifier la plupart
not believe the Court ought to embark on organiz- eéménts de linfraction. Le ministe public
ing its own s. 1 justification where none of the n’a pas deméimersion de la charge de preuve
Attorneys General saw fit even to propose the shift  dans lewciautomatisme sans aliation men-
of the persuasive onus much less to try to justify it.  tale est en cause, et n'a donc paslesargu-
ments en faveur de I'application de l'article pre-
mier. Je ne crois pas que notre Cour devrait
entreprendre de monter sa propre justification en
vertu de l'article premier alors qu'aucun des pro-
cureurs ghéraux n'a nefme ju@ bon de proposer
le déplacement de la charge de persuasion, et
encore moins de tenter de le justifier.

Courts in most other jurisdictions, including the Seule une charge degseéntation est impesa
United Kingdom, the United States, Australia and  I'aecpaf les tribunaux de la plupart des autres
New Zealand, impose only an evidential burden on  ressorts, dont ceux du Royaume-Ufiatsles
an accused. The persuasive or legal burden  Unis, de I'Australie et de la NowlelideZ La
remains on the Crown — the United Kingdom: see  charge de persuasion continue d’incomber au
Bratty, supra, per Viscount Kilmuir L.C., at minigfe public — Royaume-Uni: voiBratty,

p. 406,per Lord Denning, at p. 413, arér Lord  précité, le lord chancelier le vicomte Kilmuia, |a
Morris of Borth-y-Gest, at p. 416, and see p. 406, lord Denaitg,p. 413, et lord Morris of
Halsbury's Laws of England (4th ed. 1990), Borth-y-Gest, la p. 416, et voiHalsbury's Laws
vol. 11(1), at para. 6; the United States: Sakev.  of England (4¢ éd. 1990), vol. 11(1), au par. 6;
Hinkle, 489 S.E.2d 257 (W. Va. 1996), and seeEtats-Unis: voirSate c. Hinkle, 489 S.E.2d 257
W. LaFave and A. ScottSubstantive Criminal (W. Va. 1996), et voir W. LaFave et A. Scott,
Law (1986), vol. 1, at p. 545: Substantive Criminal Law (1986), vol. 1,a la
p. 545:
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Some authority is to be found to the effect that the TRAPUCTION] Il existe des p&dents selon lesquels
defendant has the burden of proving the defense of la preuve defdase” d’automatisme incombe au
automatism. The prevailing view, however, is that the efeddeur. Le point de vue dominant veut toutefois que
defendant need only produce evidence raising a doubt as efdaddur ne soit tenu que deegehter une preuve
to his consciousness at the time of the alleged crime. If ~ suscitant un doute concernant la conscience gu’il avait
the defense really is concerned with whether the defend- au moment deduagtienp du crime reproeh’Si la
ant engaged in a voluntary act, an essential element okfensE se pdccupe vraiment de la question de savoir
the crime, then it would seem that the burden of proof sieferdieur a accompli un acte volontaire, alé -
must as a constitutional matter be on the prosecution. ment essentiel du crime, il semblerait alors que, sur le

plan constitutionnel, la charge de preuve devrait incom-
bera la poursuite.

See also Australid=alconer, supra, at p. 250, and  Voiedalement AustralieFalconer, précit, a la
Hawkins v. The Queen (1994), 72 A. Crim. R. 288  p. 250, Elawkins c. The Queen (1994), 72 A.
(H.C.), at pp. 292-93; and New Zealar®: v.  Crim. R. 288 (H.C.), aux pp. 292 et 293; Nouvelle-
Cottle, [1958] N.Z.L.R. 999, at pp. 1007-8, and eldhde:R. c. Cottle, [1958] N.Z.L.R. 999, aux
Police v. Bannin, [1991] 2 N.Z.L.R. 237 (H.C.), at  pp. 1007 et 1008,Petice c. Bannin, [1991] 2

p. 242. N.Z.L.R. 237 (H.C.)a la p. 242.

This weight of criminal practice in comparable L'importance de cette pratique en neaé crimi- 22
jurisdictions would make it awkward for an attor-  nelle dans des ressorts comparables fait en sorte
ney general to argue that a reverse onus in this case  qu’un proceméal gourrait difficilement faire
is demonstrably justified “in a free and democratic ~ valoir que la justification d’'une inversion de la
society” within the meaning of s. 1 of tidharter,  charge de preuve en I'esge peut se ahontrer
but, as stated, none of the Attorneys General who  «dans le cadre d'wete ldoa ‘et @mocratique»
appeared before us even attempted to make this au sens de l'article premieCldetda mais,
argument. comme nous l'avons vu, aucun des procureurs

géréraux qui ont comparu devant nous n'amg
ten® d’avancer cet argument.

| am not persuaded, in any event, that the onus De toute fapn, je ne suis pas convaincu que 123
of proof would be decisive on the facts of this charge de preuve setaiimihiante suivant les
case. There were only two witnesses supporting faits deseipie affaire. Seuls dewerrtdins sont
automatism, the accused and his medical expert. If  vetayer 'automatisme, I'accasét son expert
they were disbelieved, the Crown would have had  edetine. Si on ne les avait pas crus, le minis-
no difficulty discharging its persuasive onus. If erd’public n'aurait eu aucune difficeld s’acquit-
they were believed, on the other hand, switching ter de sa charge de persuasion. En revanche, si on
the persuasive onus to the defence would not have  les avait crus, le fait deraérantd dfense la
saved the prosecution from defeat. charge de persuasion n'aurait patefagour-

suite déchouer.

(b) Ground 2: The Decision of this Court in b) Deuxiéme motif; I'arrét Rabey, précité, de
Rabey, supra notre Cour

The Crown’s second principal submission is that Le deuxéme argument principal du mirgse °%

even if it were to be found that the conduct of the  public est qamersi on devait conclure que le

appellant was involuntary, a majority of this Court =~ comportement de I'appetaiit ifvolontaire, il

in Rabey, supra, held that automatism which can- reste que, danet'Refiey, précité, notre Coun”

not be attributed to any external cause, such as a la reajoricide que l'automatisme qui n’est

blow on the head, should be characterized as a pas attribaabie cause externe, comme un
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disease of the mind. The Crown says that an “ordi-
nary person” could be assumed to have the capac-

colapEte, devraitfre qualifé de maladie men-
tale. Le erengtblic affirme qu’'on pourrait

ity to shoulder such a “psychological blow” as was esurher qu’'une «personne ordinaire» est capable

here inflicted on the appellant by his wife without
dissociating. The cause of the appellant’s “dissoci-
ation”, if such it was, should therefore be attributed
to a disease of the mind. TRabey classification
scheme, it was acknowledged, is not borrowed
from medical science, but the Crown says it can be
justified on the notion that “disease of the mind” is

d’absorber un «choc psychologique» comme celui

getiéainfligé a I'appelant par sorpouse, sans
sombrer damgatié dissociation. La cause de

la «dissociation» de I'appelant, si tant est qu'il y a

eu dissociation, devraiettenatifibee a une
maladie mentaketé Iteconnu que leegime de
classificagiabli dandRabey n’est pas empruat’

a legal not a medical concept. The result, says tha la n€decine, mais le ministé public soutient

Crown, is that, as the jury refused to accept the
NCRMD plea, it was properly required to convict
the accused without considering evidence (which
the court has found to be reasonably capable of
belief) that the conduct was involuntary.

gu’il peut se justifier pae lgde I'expression

«maladie mentale» est une notion juridique et non

padicale. Il s’ensuit, d’'affirmer le ministe
publicgtant’” done” que le jury a rejet’la

efdhse de NRCTM ietait €guliérement tenu de

déclarer I'accus’coupable sans examiner la preuve
du caraatte involontaire du comportement (gey”
raisonnablement digne de foi par la cour).

While | have been using, to this point, the tradi-
tional terms “insane” and “non-insane” automa-
tism, it is more convenient from this point onwards
to refer to “mental disorder” automatism and “non-
mental disorder” automatism. This is because the
amendments to s. 16 of tl@de made in 1991
(S.C. 1991, c. 43) removed all references to the
term “insanity” from theCode and the common

Bien que jaie utilig” jusqud maintenant les

termes traditionnels automatisme «anaticali”
mentale» et automatisme «sameiali”men-
tale», il sersodhais plus approgride parler
d’automatisme «avec troubles mentaux» et d’auto-

matisme «sans troubles mentaux». Celauest d”

fait que les modificationseggpent1991 (L.C.

1991, ch. 48)'art. 16 duCode ont retranck’du

law terms should be correspondingly updated tdCode toute mention de I'expression «alition

minimize confusion.

mentale», de sorte que les expressioneesilex

common law devraiergtfe mises jour en cors’
guence afin deeduire les risques de confusion.

It is important to make careful note of the facts
in Rabey, supra. The accused was an “emotionally
immature” male student at the University of
Toronto, who had become smitten by an attractive
outgoing female student. She did not reciprocate
his affections. In fact, she wrote a rather contemp-
tuous and demeaning note about him to a friend.
The note was never intended for the eyes of the
accused, but it fell into his possession and he was
devastated by what he read. The accused and the
woman subsequently found themselves alone in a
university building, at which point the accused,
suffering what he said was a “psychological black-
out”, brutally beat the woman whom he said he
loved more than anyone else he had ever met.

Il importe de noter attentivement les faits de
letrrRabey, précitt. L'accug, un €tudiant a
I'Univeesitle Toronto,efait «immature sur le

plan affectif>etdisgpris d’'uneetudiante edui-

sante et sociable, qui ne partageait pas ses senti-
ments. En fait, elle avaia teon sujet, des pro-
postpieéprisants et humiliants dans un billet
aleessie amie, qui ne devait pes€ lu par

'aca$ sur lequel ibtait tomig, et dont la

lecture l'avait profamdbless.” Par la suite,
l'acaisla jeune fille €faient troues seuls
ensemble dans un pavillon universitaire et I'ac-

ecusouffrant de ce qu'il a apgeline «perte

momeal€ conscience», a sauvagement battu
la femme qu'il disait aimer plus que toute autre
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Expert evidence called by the defence at trial sup-  personneenh@igiiage de I'expert apeeél la
ported the theory of a “blackout” induced by a  barre pareferieetayait la tese d’'une «perte
psychological blow without any accompanying momeegarde conscience» provagl par un
“disease of the mind”. The trial judge put the issue  choc psychologique et noreessacé «mala-
of non-mental disorder automatism to the jury, die mentale». Le juge dwespmcsoumis la
who acquitted. The Ontario Court of Appeal efehise d'automatisme sans troubles mentaux °
reversed that decision ((1977), 17 O.R. (2d) 1). [I'epjtion du jury, qui a acquittlaccug. La
Martin J.A. comprehensively reviewed the prece-  Cour d’appel de I'Ontario a énfietté dcision
dents and concluded, at p. 22, that the student had  ((1997), 17 O.R. (2d)ek)anpir proede a un
merely suffered one of “the ordinary stresses and  examen exhaustif de la jurisprudence, le juge Mar-
disappointments of life which are the common lot  tin a corecla, p. 22, que étudiant avait simple-
of mankind” and was not entitled to the benefit of  ment comrAJUCTION] «le stress et les contra-
non-mental disorder automatism. Martin J.A. con- eté3’courantes de la vie qui sont le lot commun de
sidered that the so-called “blow” would not have  I'humawitt qu’il ne pouvait pas invoquer l'au-
caused an ordinary person to black out. If it tomatisme sans troubles mentaux. Selon le juge
blacked out the accused, he must have been suffer-  Martinetlengu’ «choc» n’aurait pas provequ’
ing from some mental frailty which the law would  de perte momemstal€ conscience chez une per-
regard as a disease of the mind. In the absence of a  sonne ordinaire. S'il a eu cet effet chez I'accus’
disease of the mind, Martin J.A. seemed to feel, c'est que celui-ci devait souffrir d’'une efragilit’
the evidence of a “blackout” from such a minor mentale qui, en droit, serait e@es@bmme une
rebuff was simply not credible. Martin J.A. was  maladie mentale. Le juge Martin semblait avoir le
clearly perturbed that the jury had acquitted on  sentiment @udlt 'simplement impossible de
such evidence. The Court of Appeal set aside the  croire qu’'une rebuffadecgiissipliisse provo-
acquittal and ordered a new trial at which the  quer une perte moraerdarconscience en I'ab-
accused would be allowed to run only an insanity ~ sence d’'une maladie menttait inanifeste-
defence. The decision and the reasoning of Martin ~ ment gqdille fait que le jury avait pronanc’
J.A. were adopted by a majority of this Court. I'acquittement en se fondant sur une telle preuve.
La Cour d'appel a annellle verdict d’acquittement
et ordone” la tenue d’'un nouveau pes; dans le
cadre duquel I'acceshe pourrait invoquer que la
défense d'akhation mentale. Notre Coux la
majoritt a adop’la dcision et le raisonnement du
juge Martin.

Critical to the analysis of Martin J.A. was the Un élément crucial de I'analyse du juge Martin®’
concept that a “psychological blackout” could beetait I'idée que la «perte momenémn'de cons-
attributed to one of three sources: (1) an external ciesta@irputableal'une des trois causes sui-
cause such as a blow to the head in which case an  vantes: (1) une cause externe comme lan coup °
accused would be entitled to raise non-mental dis-ete, t‘auquel cas Il'accaispourrait invoquer la
order automatism, (2) an internal cause that wouldefertSe d’automatisme sans troubles mentaux, (2)
be likely to produce a similar psychological impact  une cause interne susceptible d’avoir une inci-
on a person of everyday sensibilities and psycho-  dence psychologique semblable sur une personne
logical make-up, such as a person’s witnessing the eeddtine sensibilt’et d'une constitution psy-
killing of his or her own children, which could chologique ordinaires, comme la personne qui
qgualify as an “external” cause and which might assiste au meurtre de son propre enfant, laquelle
(the point was left open) entitle an accused to  cause poetm@iaSsimigea une cause «externe»
plead non-mental disorder automatism, or (3) an et permettre (cette question n’ayant toutefois pas
internal cause which was triggered by no moresté i€gke) a l'accug d’invoquer l'automatisme
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than “the ordinary stresses and disappointments of  sans troubles mentaux, ou (3) une cause interne qui
life”. In the absence of any other credible explana- ettadgclenclee tout au plus par «le stress et les
tion, the cause of the automatism in the third sce-  coettardourantes de la vie». En I'absence de
nario would be deemed to be a “disease of the toute autre explicadhleyla cause de l'auto-
mind”. It was held inRabey that the accused fell matisme, dans le teois sehario, seraitapuge
into this third scenario since Martin J.A. concludedetre”une «maladie mentale». llet ‘state, dans
that an ordinary person would not have becomérabey, que cEtait le troiseme sehario qui s’appli-
dissociated in such a situation. Therefore, under quait dans le cas de el'quasgue le juge
the three-part model, the only automatism defence  Martin a conclu gu’une personne ordinaire n’aurait
open to Rabey was mental disorder automatism. A pas sodd@w$ uretat de dissociation dans de
relevant consideration was the sense that “[e]xter-  telles circonstances. Paquemns selon le
nal influences on the accused are perceived as less elemdrois volets, la seuleeténse d’automa-
likely than internal ones to present a danger in the  tisme que Rabey pouvait ing@jueelle de
future” (1. Grant, D. Chunn and C. Boylehe Law  I'automatisme avec troubles mentaux. Un facteur
of Homicide (loose-leaf), at p. 6-118). pertinerdtait le sentiment queTRADUCTION]
«[lles influences externes que subit l'aceisint
pelcues comme moins susceptibles que les
influences internes de gsénter un risqua lave-
nir» (I. Grant, D. Chunn et C. Boyl&he Law of
Homicide (feuilles mobiles)a’la p. 6-118).

Martin J.A. was clearly unimpressed with the Le juge Martin né&tait manifestement pas
idea that a university student’s unrequited love  impressiqrar’ I'idde que I'amour non partag”
could sustain the theory of a psychological blow  daiadiant universitaire pouvadtdyer la tese
causing dissociation leading to a violent assault.  du choc psychologigue ayant pronaat de
Rabey, he thought, was either suffering from a dis-  dissociaidiorigine d’'une agression brutale.
ease of the mind or his description of events wasto  Selon lui, ou Rabiyafteint d’'une maladie
be disbelieved. mentale ou il ne fallait pas ajouteafea descrip-

tion des faits.

(i) The Concept of Disease of the Mind () La notion de maladie mentale

The Rabey analysis puts the concept of “disease L’analyse faite dans I'aetRabey situe la notion
of the mind” at the centre of the automatism analy- de «maladie mentale» au cceur de I'examen de
sis. By expanding the definition of “disease of the  I'automatisme. elmgissant la efinition de
mind”, the courts have expanded the role of «maladie mentale», les tribunaalargnte ple
NCRMD, and contracted the area of human con- de la NRCTM etduitle champ des compor-
duct that potentially leads to an outright acquittal  tements humains qui peuvent ankseguitte-
on the basis of the Crown’s failure to prove the = ment complet en raison de I'omission daerminist’
actusreus of the offence. Given this crucial control ~ public e@dblir l'actus reus de [linfraction.
function, it is not surprising that the courts have = Compte tenu deleaCisif, il n'est pasefon-
insisted that the definition of “disease of the mind”  nant que les tribunaux aient ipsist” que la
must be a matter of law, and is not to be dictatedefinifion de «maladie mentale» soit une question
by medical experts. de droit et ne soit pasedicpar des experts en

médecine.

Medical input, of course, is nevertheless an |l est évident que I'apport edical est san-
essential component. As La Forest J. stated in  moinsel@meht essentiel. Comme le juge
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Parks, supra, at p. 898, quoting Martin J.A. in  La Forest I'a affendansParks, précité, a la
Rabey, supra, at p. 12: p. 898, en citant les propos tenus par le juge Martin
dansRabey, précité, a la p. 12:

“Disease of the mind” is a legal term, not a medical TRADUCTION] «Maladie mentale» est une expression

term of art; although a legal concept, it contains a sub- juridique, non une expression du vocalediamk m”
stantial medical component as well as a legal or policy bien que ce soit une notion juridique, elle renferme un
component. elément nedical important ainsi qu'urelément juri-

dique ou d'ordre public.

Martin J.A. described the “policy function” in  Le juge Martin a explicqiansRabey, a la p. 12,
Rabey, at p. 12, as relating to: que la fonction d’ordre public se rapportait:

... (a) the scope of the exemption from criminal respon- TRAUCTION] . . . a)a la mesure dans laquelle le trouble

sibility to be afforded by mental disorder or disturbance, mental permetadper la responsabibtcriminelle,

and (b) the protection of the public by the control and el B protection du public par la surveillance et le

treatment of persons who have caused serious harms traitement des personnes que atgscpejsidices

while in a mentally disordered or disturbed state. graves pendant q&tllest dans uetat de trouble
mental.

Having regard to the policy component, Martin  Quarntlément d’ordre public, le juge Martin a

J.A., at p. 14 went on to demonstrate that the legal  enseitomti, a la p. 14, que la notion juri-

concept of “disease” of the mind includes disor-  dique de «maladie» mentale englobe des troubles

ders which have no organic or physical cause, and  qui ne sont pas d’'origine organique ou physique,

includes “purely functional disorders which, so far  ainsi que deaDUCTION] «troubles purement

as is known, have no physical cause”, and may be  fonctionnels qui, pour autant qu'on le sache, n’ont

“permanent or temporary, curable or incur- pas de cause physique», et qui fedre/eshfo-

able .. [or] recurring or non-recurring”. In this  niques ou temporaires, curables ou incurables [. . .]

case the medical experts differed over whether theecurrénts ou non». En l'espe, les experts en

appellant had conscious control over his actions at edenine ne s’entendaient pas sur la question de

the time of the killing, but they were unanimous  savoir si I'appelant avait l@iseaConsciente de

that the appellant did not suffer from any condition  ses actes au moment de I'homicide, mais ils ont

that medicine would recognize as a “disease of the  conaefunanimi€ que I'appelant ne souffrait

mind”. d’aucune affection que laedécine qualifierait de
«maladie mentalex».

(iiy This Court’s Subsequent Decision Rarks (i) L'arr'et Parks rendu ulerieurement par notre
Cour

This Court’s decision irRabey must now be L'arrét Rabey de notre Cour doit maintenagiré 61

read in light of the subsequent attempt to apply its  iné&pa la lumEre de la tentative wtieure

analytical framework to the case of a sleepwalker  d’appliquer son cadre analytique au cas d’'un som-

in Parks. La Forest J. ifParks appeared to accept  nambule dBasks, précitt. Dans ce dernier ai”

many of the policy considerations that preoccupied le juge La Forest a paru accepter un bon nombre

the Court inRabey while rejecting any mechanical des comsations d'ordre public qui poccu-

application of theRabey criteria for classifying  paient notre Cour ddRabey, mais il a rejed toute

cases into what we would now call mental disorder  application automatique dessadiéRabey pour

automatism or non-mental disorder automatism. classer les affaires dans ce que nous appellerions
maintenant la catjorie de l'automatisme avec
troubles mentaux ou celle de l'automatisme sans
troubles mentaux.
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In Parks, the accused, in a state of somnambu- Dans Parks, I'accus, enetat de somnambu-
lism, killed his mother-in-law and severely lisme, a 8& belle-rare et blessgrievement son
assaulted his father-in-law. The jury accepted the  beasi-fie jury a acceptle Bmoignage d'ex-
expert evidence that the conduct of the accused, pert selon lequel les actes accomplis par I'accus’
while asleep, was involuntary. The Crown pendant qu'il dornesdtieht involontaires. Le
appealed the acquittal to the Ontario Court of mamestpublic en a appelde l'acquittement
Appeal, which affirmed the verdict, and again to  devant la Cour d’appel de I'Ontario, qui a con-
this Court, which unanimously dismissed the firnt€ verdict, puis devant notre Cour, qui a
appeal. rejet’son pourvorl l'unanimit.

The Crown took the position iRarks, based on DansParks, le minis€re public s’est appeysur

its analysis ofRabey, that somnambulism is an  son analyseRdbey pour petendre que le som-

“internal” cause of automatism, and the accused nambulisme est une cause «interne» d’automa-

sleepwalker would therefore have to prove on a tisme et que l@caus €tait somnambule,

balance of probabilities that he was NCRMD. devrait donc prouver selorefmmaErance des

In the course of rejecting this submission, probasligu’il était non responsable criminelle-

La Forest J. irParks identified two policy-driven ~ ment pour cause de troubles mentaux. En rejetant

considerations, namely the “continuing danger” cet argumentfths, le juge La Forest a men-

and “internal cause” theories, at p. 901: tiersléux consigfations d’ordre public, soit la
théorie du «risque subsistant» et celle de la «cause
interne» & la p. 901):

The continuing danger theory holds that any condition karib du risque subsistant dit que tet#t'compor-
likely to present a recurring danger to the public should tant vraisemblablemecuteerice d’'un danger pour

be treated as insanity. The internal cause theory sug- le public deveattdi€ comme une ailation men-
gests that a condition stemming from the psychological tale. éarithde la cause interne dit qu’etat dont
or emotional make-up of the accused, rather than some I'origineatitentonstitution psychologique @mo-
external factor, should lead to a finding of insanity. The tionnelle de l'eccpar oppositiona un facteur
two theories share a common concern for recurrence, externe, devraihezntrag conclusion d’'aiation

the latter holding that an internal weakness is more mentale. Les aewethévelent une rafne peoccu-
likely to lead to recurrent violence than automatism patiohégard de la eCurrence, la deuaime disant
brought on by some intervening external cause. gu’une faiblesse interne est plus susceptibleed’entra”
une violenceecurrente que l'automatisme provecpar
une cause externe.

Sleepwalking did not fit theRabey analysis. Le somnambulisme ne cadrait pas avec I'analyse
While possibly associated with certain external Rabey. Bien qu'il puisseefre assoeia certains
stimuli, sleepwalking springs from the workings of  stimuli externes, le somnambulisme est le fruit du
the internal recesses of the brain, and would there-  fonctionnenestibral” interne et devrait, par
fore have to be classified by proponents of the equsntetre class’comme une «maladie men-
internal cause theory as a “disease of the brain”.  tale» par les tenants dmria tlé la cause
However, few people would equate sleepwalking interne. Peu de gens, toutefois, assimilent le som-
with insanity. Martin J.A. sought to qualify his  nambulisen&alienation mentale. Le juge Martin
analysis by identifying sleepwalking as a “separate =~ atdethuancer son analyse en affirmant qu'il
category” (at p. 17), but iRarks, La Forest J. saw  constituait urlRADUCTION] «caggorie distincte»
sleepwalking as undermining the utility of the a (@ p. 17), mais, dans l'atr'Parks, le juge
internal cause theory itself, which he therefore  La Forest a ar@sigie ceetat minait I'utilitt
downgraded to an “analytical tool” (at p. 902). de lectté méme de la cause interne, qu'il a

donc re€glee au rang d'«instrument d’analyse»
(a la p. 902).
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| believe the Court was correct Rarks to dis- Je crois que, dariRarks, notre Cour a eu raison 65
sociate itself from a mechanical application of the  de se dissocier d’'une application automatique de
Rabey analysis. In the first place, an overly rigid 'analyseR#bey. En premier lieu, une applica-
application of the “internal cause” theory produces tion trop rigide destai¢éhde la «cause interne»
anomalous distinctions. IR. v. Quick, [1973] 3  engendre des distinctions anormales. [Rns.

All E.R. 347 (C.A)), the accused had assaulted hiQuick, [1973] 3 All E.R. 347 (C.A)), I'acc@savait
victim under the influence of an insulin injection,  ageesa’victime sous l'influence d’une injection
and Lawton L.J. utilized the notion of external d'insuline, et le lord juge Lawton a eu rectaurs °
cause (i.e., the injection) to negate the existence of = notion de cause externa-d@estinjection)
a disease of the mind. On the other handR.in.  pour nier I'existence d’'une maladie mentale. Par
Hennessy (1989), 89 Cr. App. R. 10 (C.A)) it was  ailleurs, d&sc. Hennessy (1989), 89 Cr. App.
held that the involuntary conduct of a diabetic who  R. 10 (C.A.)eteqguge que la conduite involon-
failed to take his insulin was internally caused (by taire d'unafighé qui avait omis de s’adminis-
his diabetes) and must thus be considered an trer son insuline constituait une cause interne (en
expression of insanity. The differing treatment of  raison de soretdipbt devait donetfe consid-
diabetes, based on factors which have nothing toee comme une manifestation dédétion mentale.
do with the underlying nature of the condition, Ce traitementewifff du diabfe, selon des
demonstrates the potential artificiality of the analy-  facteurs qui n’ontarieoir avec la nature sous-
sis, and thus its limitations. jacente de [laffectionemintre la facticd”
potentielle de I'analyse et, ainsi, ses limites.

In the second place, the elastic notion of “mental En deuxéme lieu, la notiorelastique de «mala- 66
disorder” can be expanded to the point where it  die mentale» gheugtirée au point de perdre
ceases to have any utility for classification. The toute eiditdes fins de classification. L'utilisa-
elasticity of use is not confined to the legal profes-  gtastique ne se limite pasla profession juri-
sion. E. Tollefson and B. Starkman note in their  dique. E. Tollefson et B. Starkman soulignent, dans
Mental Disorder in Criminal Proceedings (1993), Mental Disorder in Criminal Proceedings (1993),
at p. 53, the view of the Canadian Psychiatrica la p. 53, le point de vue de I'’Association des psy-
Association that all causes of automatism are  chiatres du Canada, selon lequel toutes les causes
mental disorders, as they see the world. From a d’automatisme sont des troubles mentaux. Du
legal perspective, however, classification of a  point de vue juridique, toutefois, la classification
problem as a “mental disorder” has to be given d'un grkl commeetant un «trouble mental»
some substantive content, or s. 16 and Part XX.1  doit avoir un fondement, sinon l'art. 16 et la partie
of the Code (and its tests descended from the  XX.1QGhde (et ses crigfesemanant desegles
M‘Naghten Rules NI'Naghten's Case (1843), 10  de M‘'NaghtenM'Naghten’s Case (1843), 10 CI.

Cl. & Fin. 200, 8 E.R. 718)) may be imposed inap- & Fin. 200, 8 E.R. 718)) risquetra: dijpliqes
propriately. As pointed out by Williamsypra, at  a tort. Comme I'a soulignWilliams, op. cit., & la
p. 676: p. 676:

The courts should eschew any effort to discourage the TRADDCTION] Les tribunaux devraiergviter de s’ef-
defence of dissociation by interpreting it as evidence of forceedeutager le recoussla dfense de dissocia-
insanity, or by withholding psychiatric evidence from tion en lintetant comme une preuve daatition
the jury. The defence, if supported by medical evidence, mentale ou en refusant de soumettre une preuve psy-
should be adjudicated upon by the triers of fact, and if chiatadieppiciation du jury. Ce sont les juges des
successful should result in an ordinary acquittal. But faits qui devraient se prononcer sur ce moyen de
what is urgently needed is that the psychiatrist who eferke, s'il esetaye d’'une preuve edicale et, si le
deposes to dissociation in improbable circumstances moyen esteqadtelgtvrait entrader un acquittement
should be subjected to skilled and deeply sceptical ordinaire. Mais ce qui est le plus instaeceEsaire,

c’est que les psychiatres quentoignenta’ I'appui de
la céfense de dissociation dans des circonstances
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cross-examination, and that the Crown should, where improbables soient habilement contresntaveny”
possible, call counter-evidence. beaucoup de scepticisme et que lemipisblic pe-
sente, si possible, une preuve contraire.

Williams’ concern about proper evidence is met, Jestime que la description de la chargsede pr’

| think, by Dickson J.’s description of the eviden-  tation faite par le juge Dickson,Rddeg, régle

tial burden inRabey. la préoccupation exprigg par Williams au sujet de
la preuvea soumettre.

Thirdly, the jurisprudential root of the “internal  En troisEme lieu, le fondement jurisprudentiel
cause” theory is suspe®abey traced the doctrine  de laahrfie de la «cause interne» est douteux.
to Quick, but as was also pointed out by Williams, Deplt'arét Rabey, cette tieorie remonte 1'ar-
supra, at p. 675: et Quick, mais, comme l'aegalement soulign’

Williams, op. cit., a la p. 675:

To say that the presence of an external cause of mentalRADUCTION] Affirmer que I'existence d'une cause

trouble saves a man from the imputation of madness, as externe de troubles mentaake edipiputer la

was held inQuick, does not imply that the absence of an emédhcea’une personne, comme ile# ‘conclu dans

external cause necessarily means that he is mad. Quick, n'impliqgue pas que l'absence de cause externe
signifie récessairement qu’elletdit cEmente.

Fourthly, Rabey contemplated that some psy- En quatréme lieu, I'aret Rabey prévoit que cer-
chological blows could be classified as internal  tains chocs psychologiques powimeciasss
causes and others as external causes. Thus parmiles causes internes et d’autres parmi les cau-
Ritchie J. adopted iRabey, at p. 520, the follow-  ses externes. Airssia p. 520 de cet &t;"le juge
ing observation of Martin J.A. in the Ontario Court  Ritchie adopte I'observation suivante eggran”
of Appeal at p. 22: le juge Martin de la Cour d’appel de I'Ontarila, °
p. 22:

...the ordinary stresses and disappointments of lifeTRAQUCTION]. .. le stress et les contrats courantes

which are the common lot of mankind do not constitute de la vie qui sont le lot commun de I'leumeacitis-

an external cause constituting an explanation for a mal- tituent pas une cause externe qui peut servir d’explica-
functioning of the mind which takes it out of the cate- t#oon &Lquilibre mental et le sortir de la egbrie

gory of a “disease of the mind”. To hold otherwise «maladie mentale». Conclure en sens @mirede-

would deprive the concept of an external factor of any draihlever toute significatioa la notion du facteur

real meaning. externe.

Nevertheless, a psychological blow sufficient to eaNmoins, un choc psychologique suffisant pour

unhinge the ordinary person could potentially open  faire perdre la raisone’ personne ordinaire

up a plea of non-mental disorder automatiger, pourrait donner ouvertur une @fense d’automa-

Martin J.A. at p. 22, cited by Ritchie J., at p. 520:  tisme sans troubles mentaux (le juge M&atin, °
p. 22, ci€ par le juge Ritchiea la p. 520):

| leave aside until it becomes necessary to decide themTRADJCTION] Je laisse deaté, jusqua ce qu'ils se @~

cases where a dissociative state has resulted from emo- sentent, las ldatmtode dissociationesulte d’'un

tional shock without physical injury, resulting from such cleowotionnel sans blessures physiques: par exemple
causes, for example, as being involved in a serious acci- le fait det&@ampliqué dans un accident grave sans
dent although no physical injury has resulted; being the avoir subi de blessures physiquesg#® aliotinie

victim of a murderous attack with an uplifted knife, not- d'un assaillant brandissant un couteau tout en ayant
withstanding that the victim has managed to escapechapg’a des blessures physiques, d'avoir vuetre -
physical injury; seeing a loved one murdered or seri- cher assagsirgravement agresséetc. On peuf

ously assaulted, and the like situations. Such extraordi- juste t@s®IMEr gu'une personne normale ordinaire
nary external events might reasonably be presumed to pelissaffeote par ce genre ebénement externe
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affect the average normal person without reference to extraordinaire, sans gu’intervienne la constitution sub-
the subjective make-up of the person exposed to such jective de la personree expaséille expfience.
experience. [Emphasis added.] [Je souligne.]

The introduction of an “average normal person” L’adoption d'ureitde la «personne normale

test would potentially inject an objective fault  ordinaire» est susceptible d'insuffler une norme de

standard into the Crown’s burden of proof of the  faute objective dans [l'obligation du emanist’

actusreus andmens rea, and thereby creatghar- public d'établir I'actus reus et lamens rea, et, par

ter problems: se®. v. Martineau, [1990] 2 S.C.R.  comrsjuent, de &ér des proklmes deéCharte: voir

633, and Cameron, supra, at pp. 273-74,per R c. Martineau, [1990] 2 R.C.S. 633, €&ameron,

Doherty J.A. More pertinent, for present purposes, eci#, aux pp. 273 et 274, le juge Doherty. La

is the point made in the dissent of Dickson J., in  remarque que fait le juge Dickson, dissident, dans

Rabey, at p. 548: I'aret Rabey, a la p. 548, est encore plus perti-
nente aux fins du psent pourvoi:

It is not clear to me why, as a matter of law, an emo- Je ne vois pas clairement pourquoi, en droit, un choc
tional blow, which can be devastating, should beemofionnel, qui peutetfe dvastateur, devraitetfe
regarded as an external cause of automatism in some  e@nsidns certains cas comme une cause externe
circumstances and an internal cause in others. . . . d’automatisme et dans d’autres cas comme une cause
interne . . .

In short, the conceptual problems associated with  Bref, lesgmaisl conceptuelseba la ttéorie de
the “internal cause” theory amply justify down- la «cause interne» justifient amplement de n'y voir
grading its status to an “analytical toolPgrks,  qu’un «instrument d’analyse®4rks, p. 902). Une
p. 902). A judicially created construct such as the eation jurisprudentielle comme laetbrie de la
“internal cause theory” does not justify taking  «cause interne» ne justifie pas de soadteqire
away from the jury any case of “lack of conscious- egmfion du jury tous les cas d'«absence de cons-
ness throughout the commission of the offence” cience tout au long de &ragop” de linfrac-
just because the accused is unable to identify a  tion», pour la seule raison quee I'astus’
specific “external cause”. Such an accused, who incapable d’identifier une «cause extmise» pr’
has met the evidential burden of showing that his  Un tel acaus’ s’est acquitt’de la charge de
or her conduct was unconscious and involuntary es@ntation consistaat cmontrer que son com-
should not always be absorbed into what would in  portensait inconscient et involontaire, ne
his or her case be an artificial debate developed in  devrait pas toujours se retrouver au centre de ce
the context of conscious conduct about whether the  qui, dans son cas, seraébatn adificiel,
accused lacked the capacity to appreciate “themariant du contexte d'un comportement cons-
nature and quality of the act or omission or of  cient, sur la question de saveta#’iincapable
knowing that it was wrong”. de juger «de la nature et de la quaditl'acte ou
de I'omission, ou de savoir que l'acte ou I'omis-
sion était mauvais».

The other philosophical root of tiiarks analy- L'autre fondement philosophique de I’analyse69
sis is the “continuing danger” theory. The law on  Rigks est la tleorie du «risque subsistant». Le
automatism is correctly concerned with public  droit en ematid’automatisme se soucejuste
safety, and one problem is how to assess the likeli- titre declaig® du public, et un probime est de
hood of recurrence of the violent conduct. As men-  savoir commeaiuér la probabil@”de Ecur-
tioned by Devlin J. iHill v. Baxter, [1958] 1 Q.B.  rence du comportement violent. Comme le juge
277, at pp. 285-86: Devlin I'a mentioardangHill c. Baxter, [1958] 1

Q.B. 277, aux pp. 285 et 286:
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For the purposes of the criminal law there are two cate-TRADUCTION] On distingue aux fins du droiepal deux
gories of mental irresponsibility, one where the disorder egmatés d'irresponsabiéit” mentale, celle w’ les
is due to disease and the other where it is not. The dis- troubles mentaux sontgs@arga  maladie et celle
tinction is not an arbitrary one. If disease is not the u il®he le sont pas. La distinction n'est pas arbitraire.
cause, if there is some temporary loss of consciousness Si la cause n’est pas la maladie, s'il y a accidentellement
arising accidentally, it is reasonable to hope that it will une perte temporaire de conscience, il est raisonnable
not be repeated and that it is safe to let an acquitted man ecdéespl'il n'y aura pas de rechute et qu'il sera sans
go entirely free. But if disease is present, the same thing danger de remettre emlibelteé une personne qui a
may happen again, and therefore, since 1800 [Criminadté acquitte. Mais s'il y a maladie, laenie chose peut
Lunatics Act, 1800], the law has provided that persons encore se reproduire et c'est pourquoi depuis 1800
acquitted on this ground should be subject to restraint. [depuis la Criminal Lunatics Act, 1800],daddilar
[Emphasis added.] aléntion des personnes acae’ pour ce motif.

[Je souligne.]

The danger of recurrence was also cited by Lord Le danger deecurrence agalemenet men-
Denning inBratty, supra, at p. 410: tiona par lord Denning darBratty, précite, a la
p. 410:

Suppose a crime is committed by a man in a state offRADUCTION] Supposons qu'un homme commette un

automatism or clouded consciousness due to a recurrent crime alors gqu'il est ésatsdieufomatisme ou que

disease of the mind. Such an act is no doubt involuntary, sa conscience esttdaalse d’'un nouvel aes de

but it does not give rise to an unqualified acquittal, for maladie mentale. Il ne fait aucun doute que cet acte est

that would mean that he would be let at large to do it involontaire, mais il reste qu'il ne peut donaemlieu °

again. The only proper verdict is one which ensures that acquittement inconditionnel car cela signifierait le lais-

the person who suffers from the disease is kept secure in ser ea ébdut’permettre de recommencer. Le seul

a hospital so as not to be a danger to himself or others. verdict valable est celui qui garetdittiand dans

[Emphasis added.] uropital, de la personne qui souffre de la maladie afin
gu’'elle soit protgée dans son iatét et dans celui des
autres. [Je souligne.]

Dickson J., inRabey, also sought to relate the Dans Rabey, le juge Dickson aedalement
public policy concern about insanity to the “con-  cheréHiera la «tl€orie du risque subsistant» la
tinuing danger theory”. While neither the epcCcupation d’ordre public relatieelalienation
M‘Naghten Rules nor s. 16 of tHéode say any- mentale. Bihe si les agles de M‘Naghten et
thing explicitly about the danger of recurrence, the  I'art. 168Cdde ne parlent pas expresaent du
fact is that an isolated act of violent behaviour,  dangeredarrénce, il reste qu'un cas isalfe
however serious, presents different public policy = comportement violent, si grave soitalesdek
issues than does conduct rooted in imbecility or  questions d’ordre pubdicedii€s de celles qu'un
other organic disease of the mind which has struck  comporteesuitanit de la faiblesse d'esprit ou
once and may prompt a further act of violence in  d’'une autre maladie mentale organique qui s’est
future. The risk of recurrence is thus legitimately =~ manifeatine occasion et qui est susceptible de
part of the “policy component” of the legal analy-  provoquer un autre acte de vialdiaenir. Le
sis of “disease of the mind”. risque decutrence fait donefitimement partie

de I'«élément d’ordre public» de I'analyse juri-
dique de la «maladie mentale».

La Forest J. inParks cited with approval, at Aux pages 906 et 907 de l'atrParks, le juge
pp. 906-7, the English Court of Appeal (Criminal  La Forest cite, en les approuvant, les propos tenus
Division) in R. v. Burgess, [1991] 2 All E.R. 769,  par la Cour d'appel d’Angleterre (Division crimi-
at p. 774: nelle) dank. c. Burgess, [1991] 2 All E.R. 769a°
la p. 774:
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It seems to us that if there is a danger of recurrence TRADDCTION] Il nous semble que I'existence du dan-

that may be an added reason for categorising the condi-
tion as a disease of the mind. On the other hand, the

absence of the danger of recurrence is not a reason for

saying that it cannot be a disease of the mind.

Thus La Forest J. concluded, at p. 905, that the
“continuing danger” theory is simply “a factor at
the policy stage of the inquiry”. In the present

case, neither psychiatrist considered recurrence a

significant possibility.

gezcdaence fournit un motif sugptientaire de
qualifiatr #h cause de maladie mentale. Par ailleurs,
I'absence de daegerrdeag ne permet pas d’affir-
mer qu’il ne peut s’agir d'une maladie mentale.

Le juge La Forest a donc &tamgu905, que la

etirie du «risque subsistant» ne constitue qu’un

«facteur interveadi@tape de Btude des ques-
tions dordre public». Eacdesm’ I'un ni

I'autre psychiatre n'a consié que la ecurrence

rep®sentait un risque important.

In the circumstances, | do not think that the Dans ces circonstances, je ne crois pas que &

majority decision inRabey justified the courts in

British Columbia in depriving the appellant of the
benefit of the evidentiary ruling in his favour on
the issue of involuntariness. Where, as here, the
trial judge concludes that there was evidence rea-
sonably capable of belief that the accused was in
fact unconscious throughout the commission of the
offence, it is not fatal if the accused fails to go on

to establish a cause of that state of alleged uncon-

at' majoritaire rendu darRabey justifiait les tribu-

naux de la Colombie-Britannique eddm@plap-
pelant @eéficier de la dcision en madife de
preuve rendue en sa faveur sur la question du
eseaatvolontaire. Lorsque le juge du pesc’
conclut, comme c’est le casame) gsfil exis-
tait une preuve raisonnablement digne de foi que
I'aecttsit en fait inconscient tout au long de la
efpatioh de linfraction, il n'y aura aucune con-

sciousness which the courts can describe as “exterequesice fatidique si ce dernier omet ensuigtad’”

nal”. As it is rare for an accused to meet even an
evidential burden in this sort of case, it is not real-
istic to talk of a “floodgates” problem. The defence
psychiatrist, trained to spot feigned symptoms,
says that in his opinion the testimony of the appel-
lant is credible, and finds the symptoms described
by the appellant to be credibly related to the
alleged unconsciousness. An inability to identify
the mechanism of the brain that allegedly rendered
him unconscious, except in the very general terms
offered by Dr. Janke, may of course undermine the
credibility of his story that he lost consciousness in
the first place. However, the task of the appellant
was to demonstrate the fact of unconsciousness (in
the sense of lack of awareness and control). It was
not incumbent upon him to satisfy the court as to
the cause of his condition or lose the benefit of the
evidentiary ruling. In effectRabey takes the invol-

raise and substitutes for it an insanity defence
which neither the accused nor the medical experts
can plausibly support. At this point, it is worth

blir I'existence d’'une cause de la pguie aE
conscience, susceptitdie djlialifée d'«ex-
terne» par les tribunaux. Vu qu'il est rare qu'un
aziacquitte rame d’'une charge de guénta-
tion dans ce type d'affaire, il n'esapste de
parler d'ungmebbe «raz de neg». Le psy-
chiatre deefandé, qui a la formation voulue
poecalér des symptiies simuds, affirme qua
son avisnieighage de I'appelant eskedible,
et juge plausible que leorsgmmtrits par
'appelant soésrd B perte adguee de cons-
cience. lbésgient que l'incapaat’de dcrire,
autrement que aetatis grérale dont s’y est
pris Jarike, le mtanisme erébral qui aurait
fait perdre consaiédappelant est susceptible
de minerddiltlité de son atit qu'il a perdu
conscienceepartd Toutefois, il incombaia

I'appelant deediontrer le fait de la perte de cons-
untariness defence which the accused seeks to

cience (au sens d'absence eestudaditg”
trise).eliait' pas tenu de convaincre le tribunal
relativeantnicause de sostdt sous peine de

perdre lerdfice de la dtision en matire

preuve. En fait, 'aef Rabey remplace la efense
du caracatte involontaire que l'accascherchea’
invoquer par uneeafénse d’akthation mentale que
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reminding ourselves what Cory J. saidDaviault,  ni 'accug ni les experts en edecine ne sont en

at p. 91: mesure dtayer plausiblemenA ce stade, il vaut
la peine de se rappeler les propos tenus par le juge
Cory, a la p. 91 de I'aet Daviault:

In my view, the mental element of voluntariness is aA mon avis, lElément moral du caram®@ volontaire est
fundamental aspect of the crime which cannot be taken un aspect fondamental du crime quietre pefig "
away by a judicially developed policy. par une politiglaboEe par les tribunaux.

It follows, | think, that once the trial judge exer- |l s’ensuit, d'apes moi, qu’'une fois que le juge
cised his gatekeeper function to screen frivolous or  eut exsxdonction de gardien pouedatler les
feigned claims, it was for the jury to make up its egédlfions futiles ou simeé€s, il appartenait au
mind on the credibility of the plea of automatism.  jury de se faire une opinion swdidilité de la
This jurisdiction should not be removed by “judi- efdhse dautomatisme. Cette catgice ne
cially developed policy”. It is to be expected that devrait gtas fetige par une «politiquelaboge
the jury will subject the evidence of involuntari-  par les tribunaux». Il faut s’attemdre que le
ness to appropriate scrutiny. There was discussion  jury examinecde é&ppropee la preuve du
in Rabey about the need to maintain the credibility = cageetinvolontaire. Dan&abey, il a ét ques-
of the justice system. In my view, the jury is as  tion dedaessit” de maintenir la edibilité du
well placed as anyone in the justice system to esystjudiciaire. J'estime que le jury est aussi
uphold its credibility. The bottom line is, after all,  bien gagie quiconque dans ce gmsE pour en
that the task of weighing the credibility of such  maintenir ladilite. Apes tout, il reste que
defences was confined by Parliament to the jury.  c’est au jury quegidafeur a condi’la fiche
The Court should respect the allocation of that evdluer la cedibilité de tels moyens desfd#nse.
responsibility. Notre Cour devrait respecter cette attribution de

responsabilg’

(c) Ground 3: The Contention that the Mental c) Troiseme motif: I’argument que les disposi-
Disorder Provisions of the Criminal Code tions du Code criminel relatives aux troubles
Were Appropriate to Resolve the Automa- mentaux permettaient de régler la question
tism Issue on the Facts of This Case de I’automatisme selon les faits de la pré-

sente affaire

The third major submission on behalf of the Le troiseéme argument principal avanhgour le
Crown was that quite apart from this Court’s deci- compte du rameigbublicetait que, touta fait
sion in Rabey the present case was correctly sub- epelidamment de I'&tRabey de notre Cour, la
jected to the NCRMD provisions of s. 16 of the egmhte affaire att assujettiea bon droita’ I'ap-
Code. The Crown says that here the operating plication des dispositions de I'artCb@editela-
cause of the dissociation was a “disease of the tiwéa NRCTM. Le ministfe public affirme
mind”, giving that concept its full legal scope, and  qu’en kespla causeedérminante de la disso-
in such situations questions of involuntariness are  ciaiait Gne «maladie mentale», au plein sens
properly subsumed into the NCRMD analysis. juridique de I'expression, et qu’'en pareil cas les
This is despite the fact that in this case all the questions duer@avtolontaire sont subsees
experts were agreed that the appellant did not suk bon droit sous I'analyse de la NRCTM, et ce,
fer from any “disease of the mind” known to  madg fait qu'en I'espCe les experts ont tous

medicine. | accept, as stated, that “disease of the  convenu que l'appelant ne souffrait d'aucune

mind” is a legal concept, but nevertheless a «maladie mentadical€ment connue. Comme
significant disconnection between law and je l'ajad’dit, je conviens que la «maladie
medicine on this point will often impose a measure  mentale» est une notion juricéqueains, une
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of artificiality to create the medical equivalent of  dissociation importante du droit et dediecmé

trying to pound square pegs into round holes. sur ce point impose souvent une certaire facticit”
pour ceéer ce qui revient, en adécine,a’ tenter
d’'etablir la quadrature du cercle.

The issue here is not whether the law, as a mat- En I'esggce, il ne s'agit pas de savoir si, pour’®
ter of policy, can expand its concept of “disease of  des raisons d'ordre public, le dratgugintsa
the mind” to include conduct that has traditionally =~ notion de «maladie mentale» dere@airiclure
been considered non-insane automatism. It can do  un comportement traditionnellemeneréconsid”
so. The question here is quite different. We are = comme de I'automatisme saasiali mentale.
asked to say that even if the plea of NCRMD fails, Il peut le faire. C'est une tout autre question qui se
the Court will still, by an act of judicial policy, pose en I'esp. On nous demande de dire que,
relieve the Crown of the burden of proving the em® si la dfense de NRCTMechoue, la Cour
most contentious element of thetusreus by tak-  recourra une politique de son cru powghger le
ing the issue of voluntariness away from the jury.  mamstublic de la charge de prouvexddiment
le plus litigieux de lctus reus en soustrayand °
'appréciation du jury la question du cama’
volontaire.

It is true that if statements relating voluntariness |l est vrai que si I'on appliquait sansfléchir les 77

to theactusreus are applied mechanically, even a  affirmations qui relient le @mactolontairea’
violent accused suffering from a disease of the actlis reus, méme un accusViolent atteint d’'une
mind in which “the mind does not go with whatis = maladie mentaeduCTION] «ou I'esprit ne sait
being done” Rabey (S.C.C.),supra, at p. 518, pas ce qui se produiRslfey (C.S.C.), pecitt,a la
quotingR. v. K., supra, at p. 84) could demand an  p. 518, kon cite R. c. K., précité, a la p. 84)
absolute acquittal. This was the position at com-  pourrait exiger l'acquittement absolu ou pur et
mon law,per Devlin J. inR. v. Kemp, [1956] 3 All  simple. Tektait le point de vue de la common law,
E.R. 249, at p. 251: selon le juge Devlin, d&ns. Kemp, [1956] 3 All

E.R. 249,a’la p. 251:

In the eyes of the common law if a man is not responsi-TRAQUCTION] En common law, si un homme n’est pas

ble for his actions he is entitled to be acquitted by the responsable de ses actes, il a letdroacduig”
ordinary form of acquittal, and it matters not whether selon le mode normal d'acquittement; il importe peu
his lack of responsibility was due to insanity or to any gue son absence de respendatuilile de I'akha-

other cause. tion mentale ou d’'une autre cause.

In response to the public danger posed by such an  En raison du danger qu’une tellees&ntaitpr’
outcome, and to a developing understanding of  pour le public eedaution de la cometien-

mental disorder, the courts started down the path  sion de la maladie mentale, les tribunaux se sont
that eventually subsumed the notion of involuntary  eagalgins une voie qui les a finalement agsen”
conduct into the concept of insanity where thea subsumer la notion de comportement involon-
involuntary conduct could be identified as the taire sous celleed&tion mentalewle compor-

product of a disease of the mind. A successful plea  tement involontaire pairaitdcrit comme

of insanity led to the verdict of “not guilty by rea- estiltant d'une maladie mentale. Si elait

son of insanity”, which carried with it the possibil-  acesptla éfense d’akhation mentale menait °
ity of indefinite detention at the pleasure of the  un verdict de «non-culpghdlitf cause d’aiia-
state. tion mentale» qui pouvait emt@f la d@tention

pour une dwé indftermiree selon le bon plaisir de
I' Etat.
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The problem is that while s. 16 of thiede may Le probEme est que, emfie si I'art. 16 dCode
provide an appropriate structure to resolve cases of  gteblir un €gime appropé pour gsoudre les
medically defined “diseases of the mind”, it may  casiloést question de «maladies mentales» au
not be responsive to the real issues in cases where  sglicamil ne epond peutfre pas aux esi-
the “disease of the mind” derives from legal classi- tables questions qui se posent dans lesacas o°
fication, rather than medical classification. The esighation de «maladie mentale» est juridique
view of the Canadian Psychiatric Association that qilgtie nedicale. Le point de vue de I'Associa-
all causes of automatism are mental disorders was  tion des psychiatres du Canada, selon lequel I'au-
not accompanied by any ringing endorsement that  tomatiesudte toujours d’une maladie mentale,
in all such cases s. 16 of tlgode provides an  réfait pas assorti d’'une acceptation claire et nette
appropriate analytical framework. The focus of the  que l'art. 1&alle fournit un cadre analytique
NCRMD provisions of th&€€ode is clearly different  appropgidans tous ces cas. Le point de mire des
from the focus of automatism. The latter addresses  dispositioGeddurelativesa la NRCTM difEre
whether the conduct was voluntary. The former  nettement de celui de I'automatisme. Dans ce der-
looks at one possible cause of automatism, and  nier cas, on se demande si le competdégment ~
asks questions about the impact of the disease of  volontaire, alors que, dans le premier cas, on exa-
the mind on legally relevant aspects of mental mine une cause possible d’automatisme et on s'in-

capacity. terroge sur l'incidence de la maladie mentale sur
des aspects juridiguement pertinents de la capacit”
mentale.

The existence of a “disease of the mind” is a L’existence d’'une «maladie mentale» est une
threshold issue in s. 16. The real question, to para-  questtimipdirea I'art. 16. Pour paraphraser
phrase Lord Diplock ifR. v. Qullivan, [1984] A.C.  lord Diplock dan®. c. Sullivan, [1984] A.C. 156
156 (H.L.), at p. 172, is whether “the effect of a  (H.la),la p. 172, la eritable question est de
disease is to impair these [mental] faculties so  savoirRIDUCTION] «une maladie a pour effet
severely as to have either of the consequences de diminuer cessfamdtitales] au point d’en-
referred to” in s. 16(1), namely whether the disease ndrd’une ou l'autre des coeglences mention-
rendered the accused “incapable of appreciatingeesmau par. 16(13, savoir notamment si la mala-
the nature and quality of the act or omission or of die a rendu laceirgapable de juger de la

knowing that it was wrong”. nature et de la qualité I'acte ou de I'omission,
ou de savoir que l'acte ou l'omissi@tait mau-
vais».

It is clear, in other words, that “the conse- En d'autres termes, il est clair que «les esns’
guences referred to” in s. 16 are directed to issues  quences measisar art. 16 visent des ques-
other than voluntariness. There is much to be said  tions autres que lereavakintaire. Il y a beau-
for the observation of Professor D. StuarCema- coup a dire a l'appui de I'observation du
dian Criminal Law: A Treatise (3rd ed. 1995), at  professeur D. Stuart daasadian Criminal Law:

p. 108: ATreatise (3¢ éd. 1995)a’la p. 108:

A “disease of the mind” is only one requirement of the TRAPUCTION] Une «maladie mentale» n’est que I'une
legal defence of insanity. If that defence fdis any des exigences du moyen defelise fond sur l'aléna-
reason, surely justice dictates that the jury may consider tion mentale. Si ce mclyenepour une raison quel-
sane automatismMacLeod [R. v. MacLeod (1980), 52  conque, la justice exigewwement que le jury puisse exa-
C.C.C. (2d) 193 (B.C.C.A))] decides that psychiatric miner l'automatisme sagzatédin mentale. L'aet”
labelling might well prevent the defence of saneMaclLeod [R c. MacLeod (1980), 52 C.C.C. (2d) 193
(C.A.C.-B.)] établit que lesetiquettes psychiatriques
pourraient bien engcher d’invoquer la efense d'auto-
matisme sans @iiation mentale erhe si ellen’est pas



[1999] 2 R.C.S. R. C. STONE Le juge Binnie 341

automatism from being put although itnst the sole le seul baraetre de l'alénation au sens juridique. [En
barometer of legal insanity. [Emphasis in original.] italigue dans l'original.]

Two further points emerge from a consideration L'examen de l'art. 16 duCode souEve deux 81

of s. 16 of theCode. Firstly, Parliament has not autres points. Pezement, ledgislateur n'a pas
alluded to whether the conduct is voluntary or fait allugida question de savoir si le comporte-
involuntary. It is sufficient that the acts occurred or  ment est volontaire ou non. Il suffit que I'acte ou
omissions were made at a time when the accused I'omission soient survenus alors quedadeus”
suffered from “a mental disorder” (defined in s. 2  frait de «troubles mentaux» (expressioie d”
as a “disease of the mind”). Secondly, Parliament = comme «[tjoute maladie meatalast. ~2).
addressed the capacity of the accused, not proof of  Bmexnent, led@islateur a aboedla question
the existence or absence of a particutensrea  de la capacit’de I'accus; et non celle de la preuve
on the particular facts. The finding of a mental dis-  de I'existence ou de I'absencerghstea par-
order therefore displaces the ordinary rules gov-  #celselon les faits en cause. La constatation de
erning criminal responsibility, including voluntari-  troubles mentaux supplante donedéss rordi-
ness, and places an accused in the grip of the naires de la respensatuiiitélle, y compris le
statutory scheme created to deal with the individu-  caractolontaire, et soumet l'ac&uss un
als whom the law used to describe as “criminally egime Egalétablia I'intention des personnes que
insane”. le droit dcrivait auparavant comme des «criminels
atteints d’alénation mentale».

The difficulty of subsuming the issue of volun- La difficulté qu'il y aa subsumer la question du82

tariness into the different issue of mental disorder  caraatolontaire sous la question difthte des

in cases such as the present was noted 40 years ago  troubles mentaux dans des cas cesemte la pr’
by Gresson P. of the New Zealand Court of Appeal  affaie asduligree, il y a 40 ans, par le qsi-

in Cottle, supra, at p. 1009. In a decision much  dent Gresson de la Cour d’appel de la Nouvelle-
commented upon by members of the House of ela@de dans I'aet"Cottle, précité, a la p. 1009.
Lords in Bratty, supra, Gresson P., at p. 1009, Dans umeision amplement commest’par des
expressed his concern about the M‘Naghten Rules  membres de la Chambre des |@Bchttgape-

being applied to an accused who simply lacked e,clg pgsident Gresson a dit craindre, la

volition: p. 1009, I'application desegles de M‘Naghtem *
un accue” qui était simplement epourvu de
volonté:

We must accept the position as it is, but we cannotTRAUCTION] Nous devons accepter tel quel ce point de
escape the difficulty that the M’Naghten Rules were vue, mais nous ne poesimspér au probine que
never intended to apply to a case where the act was done edles de M’'Naghten n'ont jamaet?” destieesa
without volition or consciousness of doing it. The s’appliqaasn’ cas o T'acte en cause et accompli
M’'Naghten formula takes account only of the cognitive involontairement ou inconsciemment. La formule
faculties and presupposes that the doer was conscious of M’Naghten ne tient compte que es<dagitives

his actions. Nevertheless, it has become the practice to estpgmose que I'auteur de I'agit conscient de ce
regard a person as “incapable of understanding the gu'il faisait. @arenoins pris I'habitude de consid”
nature and quality” of his act when in truth he was not rer qu'une perstaile<incapable de comprendre la
conscious of having acted at all; and to treat the formula nature et legudditson acte alors qu¥rai dire elle

as applicable to cases of automatism. . . . It is unfortu- etait’me pas consciente d’avoir agi, et de juger que
nate that there should have been this too liberal applica- la foetaiteapplicable aux cas d’automatisme [. . .]
tion of the M’Naghten Rules. [Emphasis added.] Il est malheureux quedles de M’Naghten aieeté

appliguees de cette an trop likerale. [Je souligne.]
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The s. 16 question has an air of artificiality in La question de l'art. 16 semble factice dans le
the case of someone who claims to have been cas d'une personnesgue al/oirete incons-
unconscious at the material time. If true, he or she  ciente au moment pertinent. Segatioallést
not only failed to appreciate “the nature and qual- eridique, elle a non seulement omis de juger «de
ity of the act” but also failed to appreciate that the  la nature et de laegdalitacte», mais encore
act was taking place at all. If false, the accused is  elle ne s@stenpas rendu compte quétait
simply untruthful. Nevertheless, the presence of a  accompli. Si elle est fausse, cette personne ne dit
“disease of the mind” does trigger the application  simplement pasrit.viNéanmoins, I'existence
of s. 16, and an accused whose automatism is a  d'une «maladie memtzkscltE I'application
product of a disease of the mind should be found de l'art. 16, et lackrg I'automatismeesulte
NCRMD instead of being acquitted. The concept  d’'une telle maladie detraitdcla€ non res-
of “disease of the mind” is, and should continue to  ponsable criminellement pour cause de troubles
be, controlled by legal considerations rather than  mentaux au lietne ddcquit. La notion de
purely medical considerations. «maladie mentale» est et devrait contiredey d’”
régie par des consdations juridiques plot que
par des consiftations purement edicales.

At the same time, where as here medical experts En mnéme temps, lorsque, comme c’est le cas en
for the prosecution and the defence agree that there etesfes experts enauécine de la poursuite et
is no “disease of the mind” known to medicine, ceux dedfense s’entendent sur I'absence de
and the only justification offered in support of «maladie mentaledicalement connue, et que la
attributing the conduct to mental disorder is the  seule justification offerte pour imputer le compor-
inability of an accused to identify an “external” tement en caudes troubles mentaux est l'inca-
cause, there is, in my view, an insufficient basis  paditTaccus’d’identifier une cause «externe»,
for (i) shifting the persuasive burden of proof from  j'estime que ce n'est pas suffisant (i) powe-transf”
the Crown to the defence under s. 16, and (ii) tak- arkr &fense la charge de persuasion du minis-
ing the issue of non-mental disorder automatismere public, en vertu de l'art. 16, ni (ii) pour sous-
away from the jury. trairea " I'app€ciation du jury la question de

'automatisme sans troubles mentaux.

The appellant’s point is that the jury’s rejection L’appelant fait remarquer qu'il se peut que le
of the plea of mental disorder automatism may jury ait eejlet” dffense d’'automatisme avec
have been because they disbelieved his version of  troubles mentaux parce qu'il n'a pdsig@a”
events, or it may be because they thought his acts,  version des faits, ou parce qu'il a cru que ses actes,
though involuntary, were not the product of any  bien qu’involontairetaient pas le fruit d'une
disease of the mind. Failure to put the issue of non-  maladie mentale. Pagumns I'omission de
mental disorder automatism thus deprived him ofa  soumettreféamskE d’automatisme sans troubles
potential acquittal on an issue for which the trial  mentaux I'aepde’la possibilé”d'étre acquit’
judge ruled he had laid a proper evidentiary foun-  sur une question dont il edablt les fonde-
dation. It is on that basis that the appellant says the = ments, selon le jugeetu @test pour ce motif
judge-made rule violates the presumption of his  que I'appelant soutient gegldajurispruden-
innocence under s. Id)(of the Charter and took tielle porte atteinta la pgsomption d'innocence
away an important element of his right under que lui garantit I'al) d& laCharte et I'a privé
s. 11¢) of theCharter to have his fate determined  d'efement important du droit que lui recomna”
by the jury. The conclusion that the issue of non-  I'af) ke laCharte a ce que le jury efide de
mental disorder automatism ought to have been  son sort. J'estime que la conclusion que la question
left with the jury in this case is, | think, consistent de l'automatisme sans troubles mentauxwaurait d”
with the observations of the majority of the etré soumisea T'app@ciation du jury en I'egre
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members of the Australian High Court in  est compatible avec les observations de la Haute
Falconer, supra, and in particular the views of  Cour d’Austratida majori€ dans~alconer, pré-
Deane and Dawson JJ. (p. 266), Toohey J. (pp. 273 e, €tt" en particulier, avec l'opinion des juges
and 281), and Gaudron J. (p. 285) to the effect that Deane et Dawson (p. 266), du juge Toohey
evidence which credibly puts in issue the volunta-  (pp. 273 et 281) et du juge Gaudron (p. 285), selon
riness of the acts of the accused (i.e., whether the  laquelle la preuve qui met en datge giata,
act or omission occurred independently of the sible le @maatolontaire des actes de l'aceus’
exercise of his will) must be put to the jury. écd., qui sowdve la question de savoir si I'acte

ou l'omission sont survenus iedéndamment de

sa volong) doit étre soumisea T'appEciation du

jury.

It is open to the Crown or defence to establish Il est loisible au minigtte public owa’la dfense 86
on a balance of probabilities a mental disorder. etablir I'existence de troubles mentaux selon la
The Crown, of course, must follow the ruleRnv.  prépondfrance des probab#s’. |l va sans dire que
Swain, [1991] 1 S.C.R. 933, which prevents the le mamnstpublic doit suivre laegle€établie dans
admission of evidence relating to mental disordeR. ¢c. Swain, [1991] 1 R.C.S. 933, selon laquelle la
by the Crown until the defence puts in issue the  preuve dont il dispose relativeesittroubles
mental capacity of the accused for criminal intent,  mentaux ne petreaadmise que si laefEnse
as explained by Lamer C.J., at p. 976: met en doute la capaeittale de I'accesde

former une intention criminelle, comme I'explique
le juge en chef Lameg la p. 976:

Thus, although it is a principle of fundamental justice Ainsi, bien que le droit d'uneadeusoniler sa
that an accused has the right to control his or her ownefendé soit un principe de justice fondamentale, ce
defence, this is not an “absolute” right. If an accused droit n’est pas «absolu». Si e dwiss de mener
chooses to conduct his or her defence in such a way that efesasd de telle magnié que sa capaeithentale de
that accused’s mental capacity for criminal intent is former une intention criminelle est d'unerenami’

somehow put into question, then the Crown will be enti- d’'une autre mise en doute, lermipigific aura alors
tled to “complete the picture” by raising its own evi- le droit de «ceteplle tableau» en ggéntant sa pro-
dence of insanity and the trial judge will be entitled to pre preuvesdatiion mentale et le juge du pescsera
charge the jury on s. 16. [Emphasis added.] éoaddonner au jury des directives relativemant °

lart. 16. [Je souligne.]

The same point was made by La Forest Pairks, Le juge La Forest fait la eme remarque relative-
supra, at p. 898, in relation to automatism: maritautomatisme, dans I'atParks, précit, a
la p. 898:

If the accused pleads automatism, the Crown is then Si l'acplade l'automatisme, le ming€ public
entitled to raise the issue of insanity, but the prosecution peut soulever la questioredatitelimentale, mais
then bears the burden of proving that the condition in c’est aloesdernier de prouver quetht en question
question stems from a disease of the mind; Radey, découle d’'une maladie mentale; v&abey, précité, aux
supra, at pp. 544-45. pp- 544 et 545.

If the jury were satisfied that the s. 16 require- Si le jatgit’convaincu que les exigences de
ments were met, that would end the matter; the [I'art. 16 aiit réspe@és, la question serait
appellant would have been found not criminally eglée: I'appelant serait jgghon responsable cri-
responsible on account of mental disorder minellement pour cause de troubles mentaux. Il ne
(NCRMD). He or she would not be permitted to  pourrait pas faire abstraction de sa NRCTM et
ignore NCRMD status and seek a full acquittal on ~ demander I'acquittement complet pour cause d’ab-
the basis of involuntariness. However, in my view,  sence de esganblontaire. J'estime, cependant,
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if the jury rejects NCRMD status, it should still be  que si le jury rejetait la NRCTM, il devrait tout de

left with the elementary instruction that the emé disposer de la directivémentaire selon

accused is entitled to an acquittal if the Crown fails  laquelle I'accasdroit a I'acquittement si le

to establish beyond a reasonable doubt all of the  ramigbublic nétablit pas hors de tout doute

elements of the offence, including voluntariness. raisonnable tousldewerits de linfraction, y
compris le caraetre volontaire.

(4) Competence of the Jury (4) La comterice du jury

For these reasons, it is my view that, the trial Pour ces motifs, je suis d'avis gtant done’
judge having ruled that the appellant had success-  que le juge @s proonclu que I'appelant avait
fully discharged the evidential onus, the appellanteussia s'acquitter de la charge deepentation, ce
was entitled to have the issue of voluntariness put  dernier avaitdreitjue la question du caeret’
to the jury. In reaching that conclusion | have not  volontaire soit sowntigpp€ciation du jury. En
forgotten the sceptical observation of Williams  tirant cette conclusion, je n'ai pae babsiérva-
noted earlier, at pp. 673-74: tion sceptique susmergmmpie Williams fait,

aux pp. 673 et 674:

How strange, the layman may say, and how very conve-TRADUCTION] Comme il estefrange, peut dire le pro-
nient for the defendant, that this alleged state of dissoci- fane, et comme cela tombe bien gfend&udqu'’il
ation descended on him at the very moment when he etaplong dans ce ptenduetat de dissociation au
had reason for evading the police, or when he was face moneené i il avait tout lieu de fuir la police ou
to face with a person whom he had a strong motive for lorsqu’il s’estetrfarea face avec une personne qu'il
attacking. [Emphasis added.] avait de fortes raisons d'attaquer. [Je souligne.]

It is significant that the author pointedly refers to Il estétateur que l'auteur mentionne explicite-

“the layman” and suggests that the layman’s com-  ment «le profane» et qu’il laisse entendre que le
mon sense would make quick work of the legal bon sens du pro&swmudrait rapidement les
complexities conjured up by the jurisprudence on  commsxjtiridiquesevoqi€es par la jurispru-

the topic of automatism. Nor have | forgotten  dence au sujet de I'automatisme. Je n'ai gas oubli’
Dickson J.’s concern about the potential for fake  non plus dacotipation que le juge Dickson a
pleas of automatism which he expressefRabey  exprimée dansRabey, a la p. 546, au sujet de la

at p. 546: possibilé"des dfenses d’automatisme simul”
There are undoubtedly policy considerations to be Il faut sans doute tenir compte deratiosgld’or-
considered. Automatism as a defence is easily feigned. dre public. L'automatisme en tant que mefgersele d”

It is said the credibility of our criminal justice system est facilement sinDH affirme que la edibilité de
will be severely strained if a person who has committed notreragstle justice griale risque @fre rieuse-
a violent act is allowed an absolute acquittal on a plea of mentanflispreuve si une personne qui a commis un
automatism arising from a psychological blow. The acte violeatéfitie d'un verdict d’'acquittement
argument is made that the success of the defence absolu sur un plaidoyer d’automatisme pesvagu”
depends upon the semantic ability of psychiatrists, trac- choc psychologique. On fait valoir quededsuce’
ing a narrow path between the twin shoals of criminal moyeretingé dpend de I'habilé”d’expression des
responsibility and an insanity verdict. Added to these psychiatresespptedicer IEtroit sentier entre les deux
concerns is thenterrorem argument that the floodgates ecueils de la responsatditcriminelle et du verdict
will be raised if psychological blow automatism is rec- @afifion mentaleA tout cela on ajoute I'argument
ognized in law. meregnt du raz de mee’ si la éfense d’automatisme
provogl€ par un choc psychologique est reconnue en
droit.

In part, Dickson J.'s answer to these concerns was  Une partie de la solution empsagle juge
to specify the content of the evidential burden  Dickson pour dissiper cetiecppation consis-
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resting on an accused, requiring (at p. 552) that the a ta#ciser en quoi consiste la charge despni-
evidence of the accused tation qui incondbd’accu€, en exigeanta(la
p. 552) que la preuve de l'aceusoit

... should be supported by expert medical opinion that etaydé par le@émoignage d’un edecin portant que
the accused did not feign memory loss and that there is laataspas simaune perte de emoire et qu'il
no underlying pathological condition which points to a n'existe pagtlpathologique sous-jacent qui indique
disease requiring detention and treatment. une maladisaitant uneeténtion et des traitements.

Under the Dickson approach, the medical expert  Selon dthadé du juge Dickson, I'expert en

has to vouch for the credibility of the accused’'s ed®cCine doit épondre de la edibilité de la
evidence of unconsciousness, and thus involuntari-  preuve de la perte de conscience et ainsi du carac-
ness. ¢re involontaire, @Sente par l'accus’

More profoundly, however, | think Dickson J.’s  Toutefois, je crois que, si on I'examine plus88
response to these concerns was an endorsement of  attentivement, la solution du juge Dickson consis-
the role of the jury contemplated by Parliament as  dasianctionner leoté du jury envisag par le
he expressed, for example,Rnv. Corbett, [1988] legislateur, compte tenu notamment du fait qu'il a

1 S.C.R. 670, at p. 693: affiendansk. c. Corbett, [1988] 1 R.C.S. 678 °
la p. 693:
It is of course, entirely possible to construct an argu- Bien entendu, il est faittpossible de concevoir

ment disputing the theory of trial by jury. Juries are un argument qui attaquentaetdlu proes avec jury.

capable of egregious mistakes and they may at times Les jurys sont capables de commettre des erreurs
seem to be ill-adapted to the exigencies of an increanornies et ils peuvent parfois sembler mal aaptix

ingly complicated and refined criminal law. But until exigences d'un droit criminel de plus en plus campliqu”

the paradigm is altered by Parliament, the Court should et subtile. Mais tant egislitdur n’aura pas modfi’

not be heard to call into question the capacity of juries leeteoekistant, la cour devra s’abstenir de mettre en

to do the job assigned to them. doute la capaisss jurys d’accomplir lathe qui leur
est assigeé.
to which he added, at pp. 693-94: Ajoutant, aux pp. 693 et 694:
We should maintain our strong faith in juries which Nous devrions conserver notre foi dans les jurys qui,

have, in the words of Sir William Holdsworth, “for comme l'a affensir William Holdsworth, fRADUC-
some hundreds of years been constantly bringing th&oN] «depuis des centaines d'@&®s n'ont cegsd’ap-
rules of law to the touchstone of contemporary common pligueetdes de droit en fonction du bon sens con-
sense” (HoldsworthA History of English Law (7th ed. temporain (HoldsworthA History of English Law
1956), vol. |, at p. 349). (7th ed. 1956), volalla p. 349).

The common sense of members of the jury is a Le bon sens des membres du jury est une parﬁ@
fundamental and vital part of our criminal justice  fondamentale et cruciale de nogmeydt jus-
system. As Cory J. stated @solin, supra, at tice criminelle. Comme le juge Cory l'a dit dans
p. 683: “The jury system has in general functioned  d&®@3olin, précité, a la p. 683: «Eneg¥ral, le
exceptionally well. Its importance has been recog- esget'de jury fonctionne exceptionnellement
nized in s. 11§ of theCharter.” More specifically,  bien. Son importance est confenpar I'al. 11)
in the context of intoxication andnens rea, de laCharte» Plus pecig€ment, dans le contexte
Dickson C.J. observed iR. v. Bernard, [1988] de lintoxication et de lamensrea, le juge en chef
2 S.C.R. 833, at p. 848, quotiiRy v. Hill, [1986] Dickson fait remarquer, daRsc. Bernard, [1988]

1 S.C.R. 313, at p. 334: 2 R.C.S. 828Ja p. 848, en citanR. c. Hill,
[1986] 1 R.C.S. 313a la p. 334:
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“I have the greatest of confidence in the level of intelli- «Jai la plus grande confiance dans le niveau d'intelli-

gence and plain common sense of the average Canadian gence et de simple bon sens du jury canadien moyen qui

jury sitting on a criminal case. Juries are perfectly capa- egesdans une affaire criminelle. Les jurys sont parfai-
ble of sizing the matter up.” tement capablesvdiuer la question.»

The jury in this case, for example, had before itthe  Par exemple, leefaily saisi en I'esgce du
testimony of the Crown psychiatrist that the appel-emaignage du psychiatre du mieis" public,
lant’s violent response to his wife's verbal attack  selon lequekd&tion violente de I'appelard °
was entirely too purposeful and the loss of memory  l'attaque verbale dmeuosefait vraiment trop
entirely too convenient to be considered “involun- eflé¢hie et sa perte deemoire, trop commode,
tary”. The members of the jury could, | think, have  petire “jugges «involontaires». Je crois qu’on
been counted on to exhibit powerful scepticism  pouvait s'atteadre que les membres du jury
about such evidence. Anyone who thinks a jury of emdhtrent un puissant scepticisme au sujet d’'une
bus drivers, office workers and other practical peo-  telle preuve. Quiconque pense qu’un jargdorm”
ple will be less sceptical than members of the chauffeurs d'autobus, d'esplby bureau et
bench or professors of law has perhaps spent insuf-  d’autres gens pratiques sera moins sceptique qu’un
ficient time in buses or around office coffee  juge ou un professeur de droit n'&tpeyas
machines. passassez de temps dans les autobus ou autour
des machinea ta€ dans les bureaux.

(5) Conclusion on the Automatism Issue (5) Conclusion sur la question de I'automatisme

In the result, | believe the appellant was entitled En dfinitive, je crois que, compte tenu de la
to have the plea of non-mental disorder automa-ecisibn du juge du pres’ relativea’ la preuve,
tism left to the jury in this case in light of the trial ~ selon laquelletdit’établi que I'appelantktait
judge’s evidentiary ruling that there was evidence  inconscient tout au long de é&rgérp de I'in-
the appellant was unconscious throughout the com-  fraction, ce dernier avait deogue la efense
mission of the offence, for the following reasons. d’automatisme sans troubles mentaux soit soumise
a l'app®ciation du jury, pour les motifs suivants.

Firstly, | do not accept the Crown's argument Premeérement, je n'accepte pas I'argument du
that a judge-made classification of situations into  mémespublic selon lequel la classification juris-
mental disorder automatism and non-mental disor-  prudentielle des situations dangdesesatle

der automatism can relieve the Crown of the obli-  I'automatisme avec troubles mentaux et de I'auto-
gation to prove all of the elements of the offence, = matisme sans troubles mentaux pgagkr de
including voluntariness. As stated, such an inter-  l'obligation de prouver towdéhaernts de l'in-

pretation encounters strong objections under s. 7  fraction, y compris leecanaaibntaire. Comme
and s. 11q) of theCharter, and there has been no  nous 'avons vu, une telle ietatfum suscite de
attempt in this case to provide a s. 1 justification.  fortes objectiongdsrglir I'art. 7 et I'al. i) de
la Charte, et il n'y a eu, en I'esgx’e, aucune tenta-
tive de fournir une justification au sens de l'article
premier.

Secondly, imposition of a persuasive burden of Deuxiémement, imposex 'appelant une charge
proof on the appellant to establish “involuntari- de persuasion consiat&tablir le «caraete
ness” on a balance of probabilities, in substitution  involontaire» selorefomirance des probabi-
for the present evidential burden, runs into the eslitau lieu de la charge deepentation actuelle,
sameCharter problems, and no attempt has been eaeiles refnes prol@mes deCharte, et le dos-
made in the record to justify it. sier n'indique aucune tentative de justification °

cetégard.
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Thirdly, the “internal cause” theory, on which  Troisiémement, la #drie de la «cause interne», 93

the Crown rested its argument, cannot be used to  qui sous-tend I'argumentation derauistic,
deprive the appellant of the benefit of the jury’s  ne saurait, sans risquer de porter attaintelf)
consideration of the voluntariness of his action,  d€Harte, servira priver I'appelant dudréfice
once he had met the evidential onus, without risk-  de voir le juryeajgperle caraerre volontaire de
ing a violation of s. 1%) of the Charter. Rabey’'s  son acte, une fois qu'il s’est acqaittfe la charge
treatment of the internal cause theory has to be  dseptation. La fagn dont la tkorie de la
looked at in light of the decision of this Court in  cause interne estdrdindRabey doit étre exa-
Parks, supra, which signalled some serious reser- @@ la lumére de l'aret Parks, précitt, dans
vations about the usefulness of the “internal cause”  lequel notre Cour a @xmEigiieuses @serves
theory, except as an “analytical tooRabey, as au sujet de Il'utiit”de la teorie de la «cause
clarified in Parks, does not impose a presumption interne», sauf en tant qu'«instrument d'analyse».
that a lack of voluntariness must be attributed to  EBRabey, qui est clarif¢ dansParks, n'im-
the existence of a mental disorder any time there is  pose auceswmmtion que I'absence de carac-
no identification of a convincing external cause. eretvolontaire doiefre attribee a I'existence de
Once the appellant in this case had discharged his  troubles mentaux chaque fois qu’aucune cause
evidential onus, he was entitled to have the issue of externe convaincante n'ese@datifl’espce,
voluntariness go to the jury. une fois qu'ie&it acquitt’ de sa charge deepr’

sentation, I'appelant avait droit ce que la ques-

tion du caraare volontaire soit soumisel’appe-

ciation du jury.

Fourthly, it was wrong of the courts to require Quatremement, les tribunaux ont eu tort d’obli-24
the appellant to substitute for his chosen defence of  ger I'apgefaristituen la dfense du caraete
involuntariness the conceptually quite different  involontaire qu'il avait choisieflndé d’'akha-
plea of insanity. One of the few points of agree- tion mentale qui es faiitdifférente sur le plan
ment between the defence and Crown experts at  conceptuel. L'un des rares points sur lesquels s’en-
trial was that the appellant did not suffer from any-  tendaient les experts diefesa et du ministe
thing that could be described medically as a dis- public aepétait que I'appelant ne souffrait de
ease of the mind. He was either unconscious at the  rien qui paix&itEtrit comme une maladie
time of the killing or he was not telling the truth at  mentale au serdicad. Ou bien iletait incons-
the time of the trial. This was a question for the  cient au moment de I'homicide, ou bien il ne disait
jury. The statutory inquiry into whether he was  pas dait¢ au proes. C’est une question qu'il
“suffering from a mental disorder” that rendered  appartenait au jury de trancher. L'examan, pr’
him “incapable of appreciating the nature and par la loi, de la question de savoetafil ~
quality of the act or omission or of knowing that it  «attein[t] de troubles mentaux» qui le rendaient
was wrong” are qualitative questions that are not  «incapable de juger de la nature et desldequalit’
really responsive to his allegation that he was not  l'acte ou de 'omission, ou de savoir que l'acte ou
conscious of having acted at all. 'omissietait mauvais» est de nature qualitative

et ne egle pas vraiment son edjation gu'il n8tait
méme pas conscient d’avoir agi.

Finally, the evidence established that there are Enfin, la preuveetablissait qu'il existe destats 95
states of automatism where perfectly sane people  d’automatisme dans lesquels des personnes parfai-
lose conscious control over their actions. At that  tement saines d'esprit perdenttigen@ins-
point, it was up to the jury, not the judge, to decide  ciente de leurs actes. Il appartenait alors au jury, et
if the appellant had brought himself within the  non pas au jugeeddet’si I'appelant avait som-
physical and mental condition thus identified. As e déns un tedtat physique et mental. Comme le
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Dickson C.J. observed iBernard, supra, at juge en chef Dickson le fait observer dans dtarr”
p. 848, the jurors were “perfectly capable of sizingBernard, précité, a la p. 848, les j@séetaient «par-
the matter up”. faitement capablesdluer la question».

B. Forced Disclosure of Expert Report to Crown B. La communication forcée du rapport d’ expert

au ministére public

The appellant advanced a second issue on the L’appelant a soulev’un deweime point dans
conviction appeal, asserting that the trial judge hadlappel interje€ contre sa etlaration de culpabi-
made a reversible error in ordering the productiorite, affirmant que le juge du pregavait commis
of Dr. Janke’s report to the Crown at the outset oline erreur justifiant annulation en ordonnant la
the defence case. McEachern C.J. agreed thatproduction au minigre public du rapport du
report prepared by a defence expert would norbr Janke d$ le @but de la plaidoirie de laetEnse.
mally be privileged and not properly subject to alLe juge en chef McEachern a convenu qu’un rap-
disclosure order. However, he held that in light ofport pEpag par un expert de letEnse est norma-
comments made by defence counsel at the openirlgment protge et ne peut faire I'objet d’'une ordon-
of the defence case, and the fact Dr. Janke’s repomtance de communication. Il a toutefois statuie,
would have been disclosed in any event as soon @mmpte tenu des commentaires de l'avocat de la
he took the witness stand, premature disclosurdéfensea’l'ouverture de sa preuve et du fait que le
had not occasioned any miscarriage of justice. rapport du D Janke aurait de toutedan éte com-

munigqeé dBs qu'il se serait pseng’a la barre des
témoins, sa communication gmnatuge n’avait
engende” aucune erreur judiciaire.

In my view, it was unnecessary to rely on the Jestime qu'il€tait inutile, en I'espce, d'invo-
curative provision of s. 686 in this case. The appelguer la dispositionaparatrice de I'art. 686. L'ap-
lant, through his counsel, waived the privilege inpelant a, par l'intermdiaire de son avocat, renenc’
the report at the opening of the defence case. Adu privilége rattach’au rapporta 'ouverture de la
that time defence counsel made the following refpreuve de la efense A ce moment, I'avocat avait
erences to the content of Dr. Janke’s anticipateévoql€ en ces termes le contenu émntignage
evidence: escompt”du D Janke:

As | have indicated earlier, you have heard during the TRAJUCTION] Comme je I'ai @ja indiqLg, vous avez
Crown'’s case what happened. You are now about to hear appris ce qui s'estppassht la psentation de la

from Mr. Stone and from a forensic psychiatrist,
Dr. Janke, why it happened. Dr. Janke will explain that
Mr. Stone’s state of mind at the time of the killing was
known in psychiatric terms as a dissociative state.

preuve de la poursuite. Vous allez maintenant entendre
M. Stone et un psychgitte|le DJanke, dire pour-

guoi c'estartie’ D Janke vous expliquera quetat

d’'esprit de M. Stone au moment de I'homicide est

connu, en psychiatrie, comme atat de dissociation.

Dr. Janke is a psychiatrist who works in private prac-

tice, on contract with the government, and he teaches at

UBC. He will give evidence to explain in psychiatric

terms his diagnosis of Mr. Stone’s state of mind at the
time of the attack. He will say that Mr. Stone was in a
dissociative state or acting as an automaton, that is,

'eJ&nke exerce la psychiatrie en cabineteyriv’
comme consultas aluprgouvernement, et il
enseigndBC. Sonémoignage expliquera en termes
psychiatriques son diagnostic conceatadiesprit
de M. Stone au moment de l'attaque. Il vous dira que
M. Btaitelans umtat de dissociation ou qu'il agis-

somebody who is acting unconsciously. He will say that

sait comme un automate-adiestomme quelgu’un

as Mr. Stone was not acting consciously, he could not

qui agit inconsciemment. Il dira que puisque M. Stone

have intended to kill his wife. [Emphasis added.]

n'agissait pascde fagnsciente, il ne pouvait avoir eu

l'intention de tuer sorepouse. [Je souligne.]
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By disclosing what he wanted from the report in En divulguant ce qu’il comptait utiliser en

favour of the accused, defence counsel could not
then conceal the balance of the report whose con-
tents might contradict or put in context what had
been disclosed. It is true that Dr. Janke’s report
included not only his diagnosis, but a recital of the
facts as provided by the appellant and which
formed the basis of his expert opinion. It was
through disclosure of the report, for example, that
the Crown learned that the accused, contrary to his
initial trial testimony, appeared to have some recall
of the beginning of the fatal assault by way of a
dream. The contents of the report, including the
statements attributed to the appellant, were of

98

faveur de ladarss le rapport durDlanke,

'avocat defdmsg” ne pouvait dissimuler les
autres parties du document susceptibles de contre-
dire ou mettre en contexte ce pteavedié. ||

est vrai que le rappoftanke comprenait non
seulement son diagnostic, mais encore une relation
des faits fournie par I'appelant sur laquelle I'expert
fondait son opinion. Casta@jtd communica-

tion de ce rapport, par exemple, quede minist’
public a appris que Eacooistrairement ‘ce
gu'il avatlaé dans sonethoignage initial,
semblaiause d’'unave, avoir un certain souve-

nir ebutide l'agression fatale. L'avocat de la

course known to defence counsel at the time heeferde connaissait biearde contenu du rapport,

chose to make the disclosure to the jury. It was not
open to the appellant to pick and choose the por-

y compriseldardtions attribeésa I'appelant,
lorsqu’il a choisi de le communiquer au jury. Il

tions of an expert report to be put before the trier etait’pas loisiblea I'appelant de choisir les par-

of fact. Accordingly, the trial judge acted appropri-
ately by ordering the production of Dr. Janke’s
report at the conclusion of the defence opening
address.

However, | would also, if it were necessary,
give effect to the alternative ground accepted by
McEachern C.J. The act of calling of Dr. Janke
would certainly constitute waiver of any privilege
attached to his report. As noted by

McEachern C.J., once a witness takes the stand,

Toutefois, si cela s'arait récessaire, je donne-

ties d'un rapport d’expert qui seraient soumises au
juge des faits. C’estalbaon droit que le juge du
ggoa’ ordon&’la production du rapport du

DJankea’la fin de I'expos’initial de la @éfense.
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egialément suite au moyen subsidiaire retenu
par le juge en chef McEachern. Le fait d’appeler le

r Iankea'la barre constituaius€ément une renon-

ciatiantout priviege rattach’a son rapport.
Comme le juge en chef McEachern I'e, soulign”

he/she can no longer be characterized as offeringes qd’un €moin se prSentea’la barre, on ne peut

private advice to a party. They are offering an
opinion for the assistance of the court. As such, the
opposing party must be given access to the founda-
tion of such opinions to test them adequately.
Given the fact that the report would have to have
been disclosed after Dr. Janke’s direct examina-
tion, the prior disclosure of the report cannot be
said to have had any material impact on the out-
come of the trial. Absent the earlier disclosure, the
Crown would have been entitled to stand the
appellant down before completing its cross-
examination of him, and to recall him once they
had been given an opportunity to consider the con-
tents of the report. Accordingly, even if defence

plus cemsidqu’il donne des conseils confiden-
dielse partie. Il donne une opinion pour assis-
ter le tribunal. Pour cette raison, la partie adverse
doit avoiesaecix fondements de telles opinions
pour exifiar’ addquatement I'exactitudeztant
eayué le rapport auraitudétre communige’
eaplinterrogatoire principal du 'Danke, on ne
saurait dire que sa communicatiurantl eu
un effet important sur l'issue ds.pBiccette
communicatioerianté n’avait pas eu lieu, le
merist public aurait eu le droit d’interrompre
son contre-interrogatoire de l'appelant et de le
reprendes apoir obtenu la possibditd’'exa-
miner le contenu du rapport. Pagquemns’

counsel's opening address had been insufficient to emensi I'expos’initial de I'avocat de laafénse

trigger disclosure, s. 686(b)(iii)) of the Code
would properly be applied to cure the error.

avait ét¢ insuffisant pour entraér la communica-

tion, le sous-al. 686ifd)du Code permettrait

de @parer I'erreur commise.
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IV. Disposition IV. Dispositif

In the result, | would have allowed the appeal, En dfinitive, jaurais accueilli le pourvoi,
set aside the order of the British Columbia Court  amnkidrdonnance de la Cour d’appel de la
of Appeal and directed a new trial. Had | shared  Colombie-Britannique et erdanténue d’'un
the conclusion of Bastarache J. to dismiss the  nouveae9rS&t’j'avais partagla dcision du
appeal against conviction, | would also have con-  juge Bastarache de rejeter le pourvoi contre la
curred in the dismissal of the Crown’s appeal on eclafation de culpabibt”jauraise€galement sous-
sentence for the reasons he gives. crit, pour les raisons qu’il donne, au rejet du pour-

voi du minis€re public contre la peine infbg"

The judgment of L’Heureux-Duh)” Gonthier, Version frargjise du jugement des juges
Cory, McLachlin and Bastarache JJ. was delivered  L'HeureweD@nnthier, Cory, McLachlin et
by Bastarache rendu par

BASTARACHE J — The present case involves LE JUGEBASTARACHE — Il est question en I'es-

automatism, and more specifically, “psychological ece d’automatisme et, plusegi®ment, d'auto-
blow” automatism. The appellant claims that noth- ~ matisme «pr@/ggu un choc psychologique».
ing more than his wife’s words caused him to enter  L'appelaiepd que les seules paroles pronon-
an automatistic state in which his actions, which ees<par sorpgouse 'ont plong dans uretat d’au-
include stabbing his wife 47 times, were involun-  tomatisme tel que les actes qu'il a alors accomplis
tary. How can an accused demonstrate that memtaierit involontaires, y compris les 47 coups de
words caused him to enter an automatistic state  couteau qu'il luieadasomment un acaes’
such that his actions were involuntary and thus do  pewniahtrer que de simples paroles I'ont fait
not attract criminal law sanction? This is the issue  sombrer darstatind’automatisme tel que ses
raised in this appeal. actefaient involontaires et ne justifient donc pas
une sanction griale? Telle est la question sowev’
dans le pesent pourvoi.

I. Facts |. Les faits

The appellant was charged with the murder of L'appelant aet accus” du meurtre de son
his wife, Donna Stone. At trial, the appellantepouse, Donna Stone. Au pescil a admis 'avoir
admitted killing his wife. In his defence, the appel- eduPour saafénse, il a invooel Tautomatisme
lant claimed: insane automatism, non-insane  avemnaion mentale, I'automatisme sansali’
automatism, lack of intent, and alternatively, prov-  nation mentale, I'absence d’intention et, subsidiai-
ocation. rement, la provocation.

The appellant met Donna Stone in the spring of L'appelant a rencondér’'Donna Stone au prin-

1993 and the two were married on May 8, 1993. temps 1993. lIs se soes ledBimai de la emie

They lived in Winfield, British Columbia, in the aea’ Ils ont hab@&” Winfield (Colombie-

Okanagan Valley. This was the appellant’s third Britannique), dans laeval€ I'Okanagan. Il

marriage. He has two teenage sons from his second  s’agissait cameoisg@riage de I'appelant. Deux

marriage. His sons live with their mother in fils, aujourd’hui adolescents, sont issus de son

Surrey, British Columbia, a suburb of Vancouver. deme” mariage. lls vivent avec leurema'a
Surrey (Colombie-Britannique), en banlieue de
Vancouver.
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In March 1994, the appellant planned a business En mars 1994, I'appelant a plaeifiin voyage 104

trip to Vancouver. He decided to visit his sons  d'affameégahcouver. |l aelidé de rendre visite
while in the Vancouver area. He contacted his sea ses fils pendant qu'il se trouverait dans cette
ond wife and made arrangements to take his songgion. Il a communigeiavec sa seconépouse et
out for dinner and a movie. The appellant did not  a pris les dispositeressdires pour emmener
tell Donna Stone of his intention to travel to  ses fils au restaurant et emaih’appelant n'a
Vancouver and visit his sons because she did not pas mfoonha Stone de son intention d’aber °
get along with them. Vancouver et de rendre viaitees fils parce que
cette derrére ne s’entendait pas bien avec eux.

According to the appellant, Donna Stone Selon l'appelant, Donna Stone a appris qu“tp5
learned of his intention to go to Vancouver. She avait l'intention d'all#iancouver. Elle a exég”
demanded to go along with him and said she de I'accompagner ajoutant qu’elle le suivrait dans
would follow him in another vehicle if he did not  un autrehicule s'il refusait qu'elle soit du
take her. The appellant agreed to take her with him  voyage. L'appelant a candentimener avec
to Vancouver. luia’Vancouver.

The appellant testified that Donna Stone berated L'appelant a ¢moigré que Donna Stone lavaitl06
him throughout the drive to Vancouver and epriman& pendant tout le trajet jusgu’
objected to his visit with his sons. Nevertheless, = Vancouver et qu'elle s’opposaitqu’il rende
the appellant drove to the home of his second wife  vaises fils. Il s’est @nmoins rendu chez sa
for the planned visit with his sons. The visit lasted  secepdeise pour rendre visigeses fils comme
only 15 minutes because Donna Stone threatenedevupka visite n'a dwe’'que 15 minutes parce que
to “lay on the horn until the police come”. Donna Stone roaital’ [TRADUCTION] «appuyer

sur le klaxon jusq@ ‘ce que la police arrive».

The appellant testified that after the brief visit L'appelant a ¢émoigré que, aps la beve visite 107
with his sons, he and Donna Stone drove towards  diastes fils, lui et Donna StoneeRient dirigs
Vancouver. According to the appellant, Donna  vers Vancouver. Selon I'appelant, Donna Stone lui
Stone asked him if he wanted a divorce. He a demaiidvoulait divorcer. Il a@pondu qu'il
responded that they might as well get divorced if  serafiepable qu’ils divorcent si elle ne le lais-
she was not going to let him see his sons. This  sait pas voir ses fils.gpetieg’a mis la victime
answer upset the victim and she again began to  earecaf celle-ci a recommen@ engueuler
berate the appellant. I'appelant.

The appellant testified that he pulled into an L'appelant aémoigré qu'il s'était ga€ dans un 108
empty lot and turned off the truck’s engine while  terrain vague et qu'il eiiitt’le moteur pendant
Donna Stone continued to yell at him: gue Donna Stone continuait dereodaifintre lui:

.. .| sat there with my head down while she’s still yell- TRADUCTION] ... je suis re®t’assisd’la Ete baissé
ing at me that I'm nothing but a piece of shit and that pendant qu’elle continuait de me crier gt@geieii
when she had talked to the police, that she had told them d’autre qu'un tas de merde, que lorsqu’elleeavait parl’
lies, that | was abusing her, and that they were getting aux policiers, elle leur avait menti en leur disant que je

all the paperwork ready to have me arrested, and that all la maltraitais, epaiésit”en train de eparer les

she had to do was phone them; and once they had me documesdsaifes pour me faire etef et que tout
arrested, that she was going to get a court order so that | ce gu'elle taingEtait de leurdléphoner; et qu’une
wouldn’t be allowed back onto our property and that | fois qu’ils m'auraieattarlle obtiendrait une ordon-

would have to go and live with my mother and run my nance de la cour qui echemait de retournex la
business from there, that she was going to quit working maison, de sorte que je devrais aller vivre obrez ma m’
and she was just going to stay in the house with her et exploiter mon entreprise depuis cet endroit, qu'elle
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children and that | would have to pay her alimony and eterait de travailler et resterait simplemanta mai-
child support. son avec ses enfants, et que je devrais lui verser une
pension alimentaire, pour elle et pour ses enfants.

.. .Well, she just continued on and she just said that she .. .Bien, elktaitgues et a simplement dit qu’elle ne
couldn’t stand to listen to me whistle, that every time | pouvait pas endurer m'entendre siffler, quegaila d”
touched her, she felt sick, that | was a lousy fuck and tais chaque fois que je la touchagtaigueuj au lit,
that | had a little penis and that she’s never going to gue javais un pei#t et qu’'elle ne coucherait plus
fuck me again, and I'm just sitting there with my head jamais avec mogtaisjjuste assiq/la te baissé,
down; and by this time, she’s kneeling on the seat and a a&,momentd, elle€taita genoux sur le sge et me
she’s yelling this in my face. . . . leaif cela au visage . . .

The appellant testified that the victim’'s voice L'appelant aémoigré que la voix de la victime
began to fade off. He recalls wondering why she  avait comenenbaisser. Il se rappelleeté
was treating him and his children in this way. He  dermeapdlrquoi elle les traitait ainsi, lui et ses
also remembers thinking about how people in the  enfants. Il se soegaleirient avoir peas la
small town in which he lived would look at him if dan dont les gens de la petite ville i habitait
his wife had him arrested. The appellant then le jugeraient st@oumsé le faisait atér. L'ap-
remembers a “whoosh” sensation washing over pelant se rappelle ensuite avoir eu la sensation
him from his feet to his head. According to the ettE” empog» par une vague le submergeant
appellant, when his eyes focussed again, he was des pital€te. Selon I'appelant, lorsqu'il a
staring straight ahead and felt something in his  repris ses sens, il regardait droit devant lui et a
hand. He was holding a six-inch hunting knife  senti quelque chose dans sa main. Il tenait le cou-
which he kept in the truck. He looked over and  teau de chasse de six pouces qu'il conservait dans
saw Donna Stone slumped over on the seat. He  le camion. lkeddsweux et a apmr,Donna
knew she was dead. It would later be determined  Stone afa@s’ le sige. |l savait qu'elletait
that Donna Stone died from loss of blood resulting  morteetk &tabli, par la suite, que Donna Stone
from 47 stab wounds. etait morte au bout de son sangespavoire® poi-

gnarce a 47 reprises.

The appellant testified that he opened the pas- L'appelant a ¢moigré qu'il avait ouvert la por-
senger door and Donna Stone’s body fell out onto eretdu passager et que le corps de Donna Stone
the ground. After five to ten minutes, the appellantetait”toml& sur le sol. Entre cing et dix minutes
put his wife's body in a toolbox in the back of his  plus tard, 'appelant & péacoérps de soepouse
truck. He then washed the blood from his hands in  dans utedboltilsa I'arriere de son camion. |
a puddle, removed his bloody clothes and put on a alom B8 mains ensanglaas dans une
extra clothes he kept in the truck. The appellant  flaque d'eau, puiseagesireiements tads de
then pulled out of the empty lot and drove to a  sang pour enfileredemegnts de rechange qu'l
nearby motel where he asked for directions home  gardait dans le camion. L'appelant a ensuite quitt”
and purchased a six-pack of beer to calm his le terrain vague et s’esarendnotel sita tout
nerves. pes &l il a demand’des indications sur l'itaraire

a suivre pour retourner chez lui et a aehat’ car-
ton de six béres pour se calmer les nerfs.

According to the appellant, he arrived home Selon sa relation des faits, I'appelant est arriv”
around 3:00 a.m. He did not immediately go in  chez lui vers 3 heures du matin. Il n'est pas entr’
because the lights were on and he feared someone ediat@ment car les luarieésetaient allurees et
was still awake. The appellant parked down the il craignait que quelgu’un ne soit pas encore cou-
road until 6:00 a.m. He then drove the truck into e.chl” est rest” statione” dans la rue jusga’
his garage and went into the house where he 6 heures du mags, qmi il a conduit son
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cleaned up and packed a few shirts. He left a note  camion dans le garage e¢ @gstnsnia maison,
for his step-daughter, the daughter of the victim: u iloa fait du n€nage et mis quelques chemises
dans une valise. Il a laissin mota sa belle-fille,
la fille de la victime:

Sorry, Nicole, but she just wouldn't stop yelling at me. TRADUCTION] DésoE, Nicole, mais elle n'aetait pas de

My loan to the bank, credit union has insurance on it if | crieesaproi. Le pet que j'aia la banquea la caisse
die. Love Bert populaire, est asswall cas wje mourrais. Affectueuse-
ment, Bert

The appellant testified that he checked into a L'appelant a émoigré qu'il avait lo€ une 112
hotel so he could take a shower and shave. He then  chamlwil diour prendre une douche et se
collected an outstanding debt, sold a car he owned  raser. Ensuite, duauper somme qui lugtait
and took a cab to the airport. He flew to Mexico.  due, vendu une auto lui appartenant et pris un taxi
While in Mexico, the appellant awoke one morn-  en direction éedf@ort, @il s’est enva”pour le
ing to the sensation of having his throat cut. Intry-  Mexique. Pendanegam glans ce pays, I'appe-
ing to recall his dream, he remembered stabbing lant €eslll€ un matin, en proia [a sensation
Donna Stone twice in the chest before experienc-  qu’on lui tranchait la gorge. En essayant de se
ing the “whooshing” sensation. remorer le €ve qu'il avait fait, il s’est souvenu

avoir poignaré”Donna Stonea la poitrinea’ deux
reprises avant d'avoir la sensation etdd
empore».

Donna Stone’s body was found in the tool box Le corps de Donna Stoneet& ‘d®couvert dans la 113
in the appellant’s truck two days after her death. I1teb@ outils du camion de I'appelant deux jours
apes sa mort.

The appellant returned to Canada approximately L'appelant est revenu au Canada environ sk4
six weeks later on May 2, 1994. The next day he  semaines plus tard, soit le 2 mai 1994. Le lende-
spoke to a lawyer and then surrendered himself to  main, il aganh” avocat et s’est ensuite éa’
police. la police.

II. Psychiatric Evidence II. La preuve psychiatrique

Two psychiatrists gave evidence in this case. Deux psychiatres onemoigré dans la @sente 115

The defence psychiatrist, Dr. Janke, interviewed  affaire. Léabke, psychiatre de l@féhse, s'est
the appellant on two occasions approximately 18  entrededauX reprises avec I'appelant environ
months after the killing. The Crown psychiatrist, 18 moieaptiomicide. Le DMurphy, psychia-
Dr. Murphy, interviewed the appellant for one tre du maristpublic, a rencorgrlappelant pen-
hour on the seventh day of the trial. dant une heure leesaptiour du proes.

A. Evidence of Dr. Janke A. Le témoignage du Dr Janke
Dr. Janke testified that a dissociative episode is Le D' Janke admoigré qu'un «pisode de dis- 116
a medical term for a circumstance in which an  sociation» est une expresslmale qui dsigne
individual's thinking component, including his  une situatianla pensée d’'une personne, y com-
judgment and ability to know what he is doing, pris son discernement et sa eafmatvoir ce
splits from his physical body. According to qu'elle fait, sepa'e de son corps. Selon le
Dr. Janke, dissociation can be caused by a psycho- Jabke, la dissociation peatré causé par un
logical blow and is often accompanied by partial to  choc psychologique et s'accompagne souvent
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complete memory loss. Dr. Janke was unaware of  d'une perteet®ine” partielle ou totaleA sa
any cases in which a violent dissociative episode  connaissancstail feimais arrig’qu’unepisode

had recurred. de dissociation accompage’violence seepéte.

Dr. Janke testified that the appellant’s account Le Dr Janke admoigre que les faits relas par
of the facts in this case was consistent with a disso-  I'appelant ered&gpouvaient laisser croi@ °
ciative episode caused by a series of psychological I'existenceegisnde de dissociation caupar
blows. In particular, Dr. Janke noted that the fol-  umgesde chocs psychologiques. Il a notamment
lowing facts are consistent with dissociation: souwdigmqie les faits suivants pouvaient laisser
Donna Stone’s words immediately prior to the kill-  cro&rd’éxistence d’unetat de dissociation: les

ing were extreme; the appellant's second wife  paroles de Donna Stone juste avant I'homicide

reported that two to three hours before the killingetaiént outranerres; la secondepouse de I'appe-

the appellant seemed out of character; the appel- lant aeagoetdeux ou trois heures avant I'ho-

lant reported experiencing a “whooshing” sensa-  micide, I'appelant lui avait serabpaefie le

tion followed by a re-awareness stage; the appel- emenhomme; I'appelant a redadivoir eu la sen-

lant reported decreasing concentration, difficulty  sationete’’empors, et avoir ensuite repris

following driving directions and memory loss; and  conscience; I'appelant a dit avoir eu une perte de

the attack was of a frenzied, overkill nature. concentration et efaainé, ainsi que du ma °
suivre les indications rowies qui lui avaienett
donrées; enfin I'agression et particulerement
violente et achaes.

In Dr. Janke’s opinion, the appellant was in a Selon le D Janke, I'appelangétait dans uretat
dissociative state for at least the majority of the  de dissociation au moins pendant la majeure partie
attack on Donna Stone. According to Dr. Janke, de l'agressitaguelle il s'est livwe sur Donna
this state resulted from Donna Stone's extreme  Stdneon avis, cetefat a €sulgé des graves
insults which must be viewed in the context of the  injuresepgef par la victime, qui doivertre
stress the appellant had endured throughout the  @m@egldans le contexte du stress que l'appe-
day. However, Dr. Janke qualified his opinion by  lant avait subi pendant toute lagotimitefois,
noting that it was largely dependant on the accu- feldhke a nuamc’son opinion en soulignant
racy and truthfulness of the appellant's account of  qgu’elle reposait en grande partie sur I'exactitude et
events. la fiélité de la relation des faits de I'appelant.

According to Dr. Janke, there was no evidence Selon le D Janke, il n'y avait aucune preuve
that the appellant suffered from any psychiatric or  que I'appelant souffrait d'un trouble psychiatrique
physical condition which could have been respon-  ou physique susceptibéeldactier urepisode
sible for a dissociative episode. The only psycho-  de dissociation. Le seul facteur psychologique qui
logical factor the appellant possessed which may  pouvait agcientle’ un€pisode de dissociation
have contributed to a dissociative episode was his  chez I'apmtddinsa tendancaétre inconscient
tendency not to be aware of his emotional state.  deetagmotif. Le D Janke consigfait que ce
Dr. Janke considered this factor to be within the  facteur faisait partie du comportement humain
normal range of human behaviour. normal.

Dr. Janke agreed that the appellant told him that Le D" Janke a convenu que I'appelant lui avait
while he was in Mexico, he “became aware of a  razogtie, pendant sonejsur au Mexique,
memory of having a knife in his hand and stabbing TRAPUCTION] «lui était revenu le souvenir
Donna Stone twice in the chest before having the  d'avoir eu un coweda main et d'avoir
‘whooshing’ sensation” (emphasis added). How-  poigeafdbnna Stonea "la poitrine a deux
ever, Dr. Janke pointed out that an individual who  reprises avant d’avoir la sensatietre “d’”
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has had a dissociative episode is usually unable to  e@ipdj€ souligne). Cependant, |¢ Danke a

sequence memories of events surrounding the epi-  fait remarquer que la personne qui a epianu un ’

sode accurately and chronologically. sode de dissociatioreastaig ment incapable de
rétablir exactement leedbulement chronologique
des faits ayant entosir€etepisode.

B. Evidence of Dr. Murphy B. Le témoignage du D' Murphy

Dr. Murphy agreed with much of Dr. Janke's Le D' Murphy s'est dite d'accord avec uné?1
evidence about dissociation generally. For exam-  bonne partiendoighage du DJanke portant
ple, she accepted his explanation of what dissocia-  sur la dissociati@néralgPar exemple, elle a
tion is. She also agreed that dissociation is often  aecgp#finition de ce pbhhonene. Elle a&ga-
accompanied by memory loss and an inability to  lement convenu que la dissoetaitosouvent
sequence memories of events surrounding the  accompatine perte de emoire et de l'inca-
episode accurately and chronologically. Like  pad€ gtablir exactement leetlbulement chro-
Dr. Janke, Dr. Murphy was unaware of any cases  nologique des faits ayan¢ ¢éfmisode de dis-
in which a violent dissociative episode had  sociation. Comme léabke, elle ne connaissait
recurred. aucun casuoun épisode de dissociation accom-

pagreé de violence gfait Epété.

In relation to the appellant’s claim of dissocia- Quanta 'argument de la dissociation avargar 122
tion, Dr. Murphy testified that it is possible that the  I'appelant, 1eMDrphy a €moigré qu'il se pou-
appellant was in a dissociative state when he killed  vait que celui-eaians un tebtat lorsqu’il a
Donna Stone. However, she noted that there is noe Dohna Stone. Elle a toutefois apugu’il
scientific method of completely ruling out a claim  n’existe aucun moyen scientifiggarter totale-
of dissociation once it has been made. Further- ment un tel argument une fois qu'il est Bmanc’
more, she opined that although it is possible, it is  outre, elle a exjiemi$ que, reMe s'il se pou-
extremely unlikely that the appellant was in a  vait que I'appelant se soietaans uretat de
dissociative state when he killed his wife.  dissociation lorsqu'ileastuiepouse, iketait fort
Dr. Murphy’s scepticism was based upon several improbable gu'il estadtirisi. Son scepticisme
factors. First, she pointed out that the appellant'®tait di a plusieurs facteurs. Elle a soukggue la
reported decrease in concentration, difficulty fol-  perte de concentration etrdeire, ainsi que la
lowing driving directions and memory loss were  diffieudtsuivre les indications roeties, relaés
common phenomenon which, though consistent par l'appeltaient des mhrionenes courants
with dissociation, could easily be attributed to a  qui, bien que susceptibles de laissex begise °
number of other factors. In particular, the appel- tence @tah de dissociation, pouvaient facile-
lant’s reported lack of memory in itself is not con-  mefte “attribe@s d un certain nombre d’autres
clusive since up to 50 per cent of people who are  facteurs. Notamment, la peremdéemnhen-
charged with serious crimes report that they do not  &enpar I'appelant n'est pastéfminante en
remember the incident. Dr. Murphy also pointed etaint done’que jusqud’la moité des gens qui
out that the frenzied, overkill nature of the attack  sont ascds crimes graves disent ne pas se sou-
was equally consistent with rage as with dissocia-  venir de les avoir commig. Marphy a aussi
tion. fait observer que le caract particuirement vio-

lent et acham@’de I'agression pouvait autaetré
attribué a la rage qud unetat de dissociation.

Dr. Murphy noted that the mind and body of a Le D Murphy a soulige’que I'esprit et le corps123
person in a dissociative state have been split. For  d’'une personnetaénd€ dissociation sont
this reason, she would expect that there wouldepass. Pour cette raison, elle s’attendraitceé
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usually be no connection between the dissociated qu’il n'y ait habituellement aucun lien entre les
acts and the social context immediately preceding  a&sa Ia dissociation et le contexte social qui
them. For example, a person who is watching tele- leseeégs imn€diatement. Par exemple, une
vision with a group of people might get up and  personne qui regare&vasion avec un groupe
urinate in front of the others. According to de gens pourrait se lever et uriner devant eux.
Dr. Murphy, the fact that Donna Stone was both  Selon' IMlrphy, le fait que Donna Stonee#”

the trigger of the dissociative episode and the vica la Tois Iélément @clencheur de é¢fat de disso-

tim of the appellant’s dissociated violence renders  ciation et la victime de la violence de l'appelant
the appellant’'s claim of dissociation suspect. alors @t#ilt 'dans cettat jette un doute sur l'ar-

gument de la dissociation avanpar ce dernier.

124 Finally, Dr. Murphy noted that Dr. Janke’s opin-  Enfin, le D Murphy a fait remarquer que I'opi-
ion that the appellant had experienced a dissocia-  nion'diaifike, selon laquelle I'appelant avait
tive episode was based almost exclusively on the  connepisode de dissociatiorgtait fondse
appellant's account of events. She testified that presque uniquement sur la relation des faits de ce
psychiatrists must view claims of dissociation with  dernier. Elleraotgré que les psychiatres doi-
suspicion if they are made in legal contexts where  vent sfiemdes arguments de dissociation
the claimant has an obvious interest in a favour-  a@@&uens un contexte judiciaira teur auteur
able disposition. In such circumstances, the evi- a manifestemert éntte qu'ils soient accegs’
dence of bystanders who can corroborate the Dans de tels @amplgrtage d'observateurs qui
claimant’s explanation of events and provide infor-  peuvent corroborer I'explication des faits par le
mation about the appearance of the claimant at the =~ demandeur et fournir des renseignements sur son
time of the incident is an important element in  apparence au momem®isdaits se sonedubs
confirming the validity of a claim of dissociation.  est important pour confirmer la \&liliith argu-

ment de dissociation.

125 Dr. Murphy agreed with Dr. Janke that there Le D' Murphy partageait I'avis du™anke qu'il
was no evidence that the appellant suffered from  n’y avait aucune preuve que l'appelant souffrait
any medically recognized psychiatric disorder  d'un trouble psychiatriqadécalément reconnu,
which could have been responsible for a dissocia-  qui pouvait avoir pvogpisode de dissocia-
tive episode. tion.

lll. Judicial History lll. Historique des pradlures judiciaires

A. British Columbia Supreme Court —Brenner J.  A. Cour supréme de la Colombie-Britannique —
le juge Brenner

(1) Ruling on Whether to Instruct the Jury on (1) Lacidion concernant l'opporturit’de
Automatism donner au jury des directives sur l'automa-
tisme

126 Brenner J. considered whether or not to put the Le juge Brenner s’'est demand’il y avait lieu
defence of automatism to the jury in the context of  de soumettrefémgE d’automatisma lappe-
a voir dire. He identified his first task: to deter-  ciation du jury, dans le cadre d'un voir-dire. Selon
mine, as a question of law, whether the defence lui, sa @remiche consistaith ‘dcider si, en
had raised sufficient evidence of involuntariness  droit, déeriSe avait @sen¢” une preuve suffi-
such that the general defence of automatism was  sante duecariaeblontaire pour que le moyen
entitled to be put to the jury. deefdéhse ghéral fond sur 'automatisme puisse

étre soumisa T'appe€ciation du jury.
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Brenner J. then turned to the definition of Le juge Brenner a alors aberdd dfinition de 127

automatism. He cited the definition of Dickson J., I'automatisme. lleacgtie doneé en dissidence
as he then was, speaking in disseriRabey v. The  par le juge Dickson, plus tard Juge en chef, dans
Queen, [1980] 2 S.C.R. 513, at p. 552: Rabey c. La Reing, [1980] 2 R.C.S. 513a la

p. 552:

In principle, the defence of automatism should be En principe, I'automatisme dsxegaitn"moyen de
available whenever there is evidence of unconsciousnes&fens# chaque fois qu’establie une perte de cons-
throughout the commission of the crime, that cannot be cience tout au long dectaapierpdu crime et qu’'on
attributed to fault or negligence of his part. ne peut 'impatda faute owa’la régligence de l'ac-

CUE.

Noting that this definition had been approved by Faisant remarquer que cettefidition avait€t 128
La Forest J., speaking for the majority of this  appemupar le juge La Forest au nom de notre
Court, in R v. Parks, [1992] 2 S.C.R. 871, at  Coarla majori€, dans l'aetR. c. Parks, [1992]

p. 905, Brenner J. concluded that the defence of 2 R.C.Sa8&1.905, le juge Brenner a conclu
automatism is only available where there is evi- que l'automatisme comme moyerfedsedhe
dence of unconsciousness throughout the commis-  gimutirivoqe” que lorsqu’esétablie une perte
sion of the crime. However, the evidence in the  de conscience tout au long deekmaperpdu
present case revealed that while in Mexico, the  crime. Toutefois, la preugkit’en I'espce
appellant recalled inflicting two of the stab wounds  que, pendant ejonrsau Mexique, I'appelant
to Donna Stone’s chest before experiencing the etai’souvenu avoir poignaddonna Stona la
“whooshing” sensation. Nevertheless, since  poitangelx reprises avant d’avoir la sensation
automatism had been left with juries in other etdE”empors». NSanmoins, vu que laeténse
British Columbia cases in which accused persons  d’automatisme eddvasbumisea I'appEciation
had partial recollection of the crime, Brenner J.  du jury dans d'autres affaires en Colombie-
concluded that the authorities did not exclude the  Britanniqudes accuss avaient un souvenir
availability of this defence merely because the partiel du crime quideilr reproch; le juge
appellant has some recollection of what happened.  Brenner a conclu que la jurisprudeneehaiémp”
pas d’invoquer ce moyen simplement parce que
'appelant avait un certain souvenir de ce qui
s'était produit.

Brenner J. held that in the present case there wasLe juge Brenner aetidé qu'il était établi en 129
evidence of unconsciousness throughout the com- dspu’il y avait eu perte de conscience tout
mission of the crime because the only recollection  au long de latpsiph du crime, car le seul sou-
of events had come to the appellant in a dream sev-  venir que I'appelant avait des dais fewvénu
eral days after he had killed Donna Stone. As a  au cours du plusieurs jours ags qu'il eut
result, he found that the defence had laid the e Dohna Stone. Il a donc conclu que ethse
proper evidentiary foundation for the general aesdtbli les fondements de l&féhse ghérale
defence of automatism. Brenner J. then correctly  d’automatisme. Le juge Brenner a ensuite correcte-
identified the second question before him: whether n@mn& la dew&me question dont ietait
insane or non-insane automatism should be left  saisi, celle de savoirefetsal d’automatisme
with the jury. avec adihation mentale ou d'automatisme sans

alienation mentale devradttrte soumise T'appe-
ciation du jury.

Brenner J. found the case & v. MaclLeod Le juge Brenner a conclu gu'aucune distinctiok??
(1980), 52 C.C.C. (2d) 193 (B.C.C.A), indistin-  ne pouwit Taite d’avec l'agf R. c. MaclLeod
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guishable. In MacLeod, the British Columbia  (1980), 52 C.C.C. (2d) 193 (C.A.C.-B.). Dans cette
Court of Appeal applied this Court’'s decision in  affaire, la Cour dappel de la Colombie-
Rabey, supra, holding that where the only possible  Britannique avait apglitarrét Rabey, précité,
cause of the accused’s dissociative state was anxi-  de notre Cour pour conclure que, lorsque la seule
ety, an internal factor, the accused must have been  cause possil#éatdd’ dissociatioetait I'an-
suffering from a disease of the mind in the legal  goisse, a‘elite’ un facteur interne, il fallait que
sense and accordingly only insane automatism  [l'aceitsSouffert d’'une maladie mentale au sens
should be left with the jury. juridique, de sorte que seulesfarde d’automa-
tisme avec adihation mentale devastre soumisa
I'appréciation du jury.

Applying MacLeod, Brenner J. ruled that the  Appliquant I'ar€t MacLeod, le juge Brenner a
only form of automatism available to the appellant  conclu que la seule forme d’automatisme que I'ap-
was insane automatism. As a result, he instructed  pelant pouvait inveitefautomatisme avec
the jury on insane automatism, intention in relation eration mentale. En caegience, il a dormnau
to second degree murder and provocation. He then  jury des directives sur I'automatismeensec ali’
set out three possible verdicts open to the jury: not  tion mentale, I'intention relative au meurtre au
criminally responsible on account of mental disor-  demnrd dege’ et la provocation. Il lui a ensuite
der, guilty or not guilty of the offence of second ecitfois verdicts possibles: non criminellement
degree murder, and guilty of the included offence  responsable pour cause de troubles mentaux, cou-
of manslaughter. The jury found the appellant pable ou non coupable de linfraction de meurtre
criminally responsible but not guilty of second au demeé dege, et coupable de linfraction
degree murder. Brenner J. directed a verdict on the  incluse d’homicide involontaire coupable. Le jury
included offence of manslaughter. a@&ctie l'appelant criminellement responsable
mais non coupable de meurtre au deme dege’
Le juge Brenner a impesin verdict de culpabiét”
de [linfraction incluse d’homicide involontaire

coupable.
(2) Ruling on the Disclosure of the Defence (2) Lecidion concernant la communication
Expert Report to the Crown du rapport d'expert dedfendse au minis-
tere public

In opening remarks, counsel for the defence Dans ses remarquesepiminaires, I'avocat de la
stated that the evidence which would be given by efenlSe a ela€ que le émoignage du DJanke,
Dr. Janke, the defence psychiatrist, would support  psychiatre defémse’etayerait le moyen de
the defence of automatism. At the conclusion of efedse fond sur I'automatismeA la fin de ces
the defence’'s opening remarks, the Crown remarques, le enfigtiblic a demamdla pro-
requested production of a copy of the report pre-  duction d’'un exemplaire du ramgpant ar le
pared by Dr. Janke. The Crown submitted that it " J&nke. Il a soutenu qu’il en aurait besoin pour
required the report to cross-examine the appellant  contre-interroger I'appelant au sujeedtases d”
on the statements he had made to Dr. Janke. tiong danke. Il a ajoet’que celafait réces-
According to the Crown, this was necessary in  saire pour aider la itgrminer I'importance
order to assist the jury in determining what weight  accoadigvaluation du DJanke. La dfense a
to place on Dr. Janke’'s assessment. The defence e tejd€Emande du min&®€ public sous ptéxte
denied the Crown’s request claiming that it had no  qu’elle n'avaitapgasoduire ce rapport. Elle a
obligation to produce the report. However, the cependant admis qu’elle lui en remetnait n”
defence acknowledged that it would nevertheless
supply the Crown with a copy of the report at the
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end of the appellant's testimony. The defence  moins un exemplai@aefin du €moignage de
made no claim of privilege. 'appelant. Lefdhse n'a invogeiaucun priviége.
Brenner J. ordered the defence to produce Le juge Brenner a ordoerd la dfense de pro- 133

Dr. Janke’s report immediately stating that “the  duire sdimfement le rapport dufanke, en
Crown ought to be in a position of being able to  affirmant qwaguCTION] «le minisEre public
explore on cross-examination with the accused deetait én mesure €tldier, lors du contre-
whatever statements Dr. Janke may or may not interrogatoire de Bactudge éclaration sur
have relied upon in his report”. The Crown relied laquelle leJ&hke a pu ou non s’appuyer dans

on the report in its cross-examination of the appel-  son rapport». Le enénfaiblic s’est appaysur
lant. ce rapport pour contre-interroger I'appelant.
(3) Sentencing (3) Laeatérmination de la peine

A sentencing hearing was held on December 1, L'audience relativea la dtermination de la 134
1995 before Brenner J. Defence counsel argued peine a eu lieu devant le juge Brenner le
that a sentence of one to two years was appropri€r détembre 1995. L'avocat de l&fdhse a sou-
ate, in addition to the 18 months the appellant had  tenu qu’il convenait d’infliger une peinead’'une
already spent in custody. The Crown suggested a  deuxeeanrd’emprisonnement, en sus des
sentence of 15 years to life imprisonment. The 18 meja dlrgs par I'appelant. Le mineste
Crown agreed that the 18 months the appellant had  public a propespeine allant de 15 aasa
already spent in custody had to be taken into  I'emprisonnemente.” Il a convenu que les

N

account in determining an appropriate sentence. 18 nwgés mlirggs par I'appelant devaiemtré
pris en considfation pour dferminer une peine
approprée.

Brenner J. began by noting that the jury had Le juge Brenner a commem@ar souligner que135

accepted the defence of provocation, and the le jury avait acleegffense de provocation, de
appellant had accordingly been convicted of man-  sorte que I'appelant es¥aiEclag coupable
slaughter rather than second degree murder. After  d’homicide involontaire coupable au lieu de meur-
reviewing the circumstances of the offence and the  tre au eteaxdege. ApEs avoir examia’les
appellant’'s background, he concluded that the  circonstances de linfraction etdexiants de
principle concern of this sentencing was general I'appelant, il a conclu que la dissuasimieg”
deterrence, specifically noting in particular thatetait le principal objectif de laeiérmination de la
this was an offence of domestic violence. peine en despfaisant expressient remarquer
gu’il s'agissait d’'une infraction de violence fami-
liale.
Brenner J. was of the opinion that sentencing Selon le juge Brenner, la peine de\atite"dter- 136
had to be assessed in light of the jury’s acceptance eam@n’fonction de I'acceptation de kfelise de
of the defence of provocation, while still bearing in ~ provocation par le jury, mais compte tenu aussi de
mind the brutality of the offence. After reviewinga la brugalité I'infraction commise. Aps avoir
number of cases, two of which he found particu- amalys” certain nombre de gu@édents, parmi
larly relevant — R. v. Archibald (1992), 15 lesquels il en a jegleux particuérement perti-
B.C.A.C. 301, andR. v. Eklund, [1985] B.C.J.  nents —R. c. Archibald (1992), 15 B.C.A.C. 301,
No. 2415 (QL) (C.A.) — Brenner J. sentenced the Retc. Eklund, [1985] B.C.J. No. 2415 (QL)
appellant to a further four years in jail, treating the  (C.A.)—, le juge Brenner eiafligpbpelant une
peine de quatre apeS supmmentaires d’empri-
sonnement, consilant que sa eaéntion de



360 R.V. STONE Bastarache J. [1999] 2 S.C.R.

appellant’'s 18-month pre-trial custody as the 18 moisrantfe au praeséquivalaita une peine
equivalent of a three-year sentence. de trois ans.

B. British Columbia Court of Appeal — (1997), B.Cour dappe de la Colombie-Britannique

86 B.C.A.C. 169 (Conviction) and (1997), 89 (1997), 86 B.C.A.C. 166lddition de culpa-
B.C.A.C. 139 (Sentencing) bié); et (1997), 89 B.C.A.C. 139dtErmina-
tion de la peine)
(1) Should Non-Insane Automatism Have Been (1) L'automatisme sarsnatdih mentale
Left with the Jury? aurait-il Wétre soumisa I'app€ciation du
jury?

137 McEachern C.J. (Cumming and Braidwood Le juge en chef McEachern (avec I'appui des
JJ.A. concurring) began by reviewing the facts. He  juges Cumming et Braidwood) a campaenc’
then turned to the first ground of appeal: whether  examiner les faits. Il a ensuite &qmmier
the trial judge had erred in failing to leave non-  moyen d'appel: le juge despme-il commis
insane automatism to the jury. une erreur en ne soumettaatpapEciation du

jury 'automatisme sans ealiation mentale?

138 McEachern C.J. reviewed the two-step process Le juge en chef McEachern a ana&ya proe-

which must be followed by trial judges when deal-  dure en eétapes que le juge du pescdoit sui-
ing with claims of automatism. First, the judge vre lorsqu’il examine unegaibn d'automa-
must determine whether or not the accused has tisme. D’abord, le juge doit se demander si
raised sufficient evidence to give the general Il'aecupesent’ une preuve suffisante pour con-
defence of automatism an air of reality. Next, if erdff une vraisemblaneela dfense ghérale d'au-
this proper evidentiary foundation has been laid by ~ tomatisme. Ensuite, si ces fondemetigtant
the defence, the trial judge must determine  blis, le juge dwegrdait @cider s'il y a lieu de
whether insane or non-insane automatism should  soumetifepp€ciation du juge des faits la
be left with the trier of fact. This entails determin- efelise d’automatisme avecealdtion mentale ou
ing whether or not the automatism stemmed from a efarfe d’automatisme sansealition mentale,
disease of the mind. According to McEachern C.J.,  ce qui obligrancher la question de savoir si
at p. 173, “the defence must identify evidence from  l'automatismeowdait ou non d'une maladie
which the jury could reasonably conclude that the  mentale. Selon le juge en chef McEaclern, °
dissociated state was not caused by a disease of the  p.TREBUGTION] «la défense doit mSenter
mind. If there is no such evidence, a dissociated  une preuve qui permettrait au jury de conclure rai-
state could only result from a disease of the mind.”  sonnablementegaied€ dissociation n'a pag”
cau® par une maladie mentale. En I'absence d'une
telle preuve, la dissociation ne pourrgtite” que le
fruit d’'une maladie mentale.»

139 After specifically commenting that the only  Aprés avoir expressnent indige que seules les

explanation for the alleged automatism was the  critiques et les insultes de Donna Stone pouvaient
critical and insulting words of Donna Stone, expliquetdt’d’automatisme a&tjg, le juge en
McEachern C.J. cited this Court’s decision in  chef McEachernealcitfét Rabey, précite, de

Rabey, supra, for the proposition that a violent notre Coar I'appui de la proposition selon
reaction to psychological trauma is generally laquelle waetion violentea un traumatisme
attributed to the actor's internal psychological  psychologique erstrglement attribega la pro-
make-up and thus characterized as a disease of the  pre constitution psychologique de l'acteur et est
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mind, giving rise to a defence of insane, rather ainsi gealiié maladie mentale, ce qui donne

than non-insane, automatism. liauuhe @fense d'automatisme aveceaidtion
mentale pluf qua une éfense d’automatisme
sans akhation mentale.

McEachern C.J. then reviewed (at p. 175) this Le juge en chef McEachern a ensuite examih*?
Court’s decision irParks and particularly the fol- gla p. 175) I'aret Parks de notre Cour et, en par-
lowing words of La Forest J., at p. 902: ticulier, les propos suivants du juge La Bdeest, °

p. 902:

“. .. that the [internal cause] theory is really meant to be «. . . on entend appliquer eette [té la cause
used only as an analytical tool, and not as an all- interne] simpleanditre "d’'instrument d’analyse, et
encompassing methodology. As Watt, J., commented in ariiire de nethodologie universelle. Comme I'a sou-
his reasons in support of his charge to the jury in this elijuge Watt dans ses motiés I'appui de son
case, the dichotomy “constitutes a general, but not an expofliry en I'esgce, la dichotomieTRADUCTION]

unremitting or universal, classificatory scheme for “constitue egimé @nréral de classification de la
‘disease of the mind™.” ‘maladie mentale’ qui n’est toutefois ni constant ni uni-
versel”.»

McEachern C.J. concluded that La Forest J.’s Le juge en chef McEachern a conclu que 1d41

comments irParks must be read in light of the fact  observations du juge La ForestPdaksdoivent

that that case involved sleepwalking, which givesetre “interpetées a la lumére du fait qu'il etait

rise to special considerations. He therefore rejected  question de somnambulisme dans cette affaire, ce

the argument tha®arks couldbe cited as authority  qui fait intervenir des cogrsitions particuéires.

for the proposition that the trial judge erred in Il a donc eefetfgument que I'aet Parks pou-

applying theRabey internal cause theory to the  vatré ci€ a I'appui de la proposition selon

facts of the present case. According to McEachern  laquelle le juge des@ammmis une erreur en

C.J.,Parks simply recognizes that courts are justi-  appliquant aux faits desame affaire la dorie

fied in straying from the internal cause theory if de la cause intenoace dans l'aef Rabey.

the unique facts of a given case are not well suited  Selon lugtliRarks ne fait que reconm&é que

to an analysis under that theory. les tribunaux ont raisoeldéssér la thorie de la
cause interne lorsque les faits exceptionnels d’'une
affaire donee ne se ptent pas une analyse fon-
dée sur cette #orie.

McEachern C.J. correctly noted that the juris- Le juge en chef McEachern a fait remarqaerl'42
prudence surrounding “disease of the mind” has juste titre que la jurisprudence ene naksti
evolved beyond the strict application of the inter-  «maladie mentale»exdie ‘au-ded de I'appli-
nal cause theory as dictatedRabey. In particular,  cation stricte de lagthrie de la cause interne, pres-
later authorities reveal that policy considerations  crite dRabey. Il ressort notamment de la juris-
are also to be taken into account in assessing prudenaxsebse qu'il faut aussi tenir compte
whether or not automatism stems from a disease of de eoasahs d'ordre public pouevaluer si
the mind. 'automatismeeatoule d’'une maladie mentale.

After assessing the relevant case law, L’examen de la jurisprudence pertinente n'a p%l@?’
McEachern C.J. was not satisfied that the trial  convaincu le juge en chef McEachern que le juge
judge erred in concluding that the internal cause  dugsrewait eu tort de conclure que ladhié
theory was the best guide based on the bizarre  de la cause interne constituait le meilleur guide
facts of this case. UnlikBarks, there were no cir-  d’analyse vueltanget” des faits de la psente
cumstances which required departure from this  afféiréa difference de I'affairdParks, aucune
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approach. Furthermore, there were valid reasons, circonstance n'exigeataltes'de cette ¢o-
including policy concerns, supporting the trial  rie. De plus, des raisons valables, y compris des
judge’s decision to reject the expert evidence that eoqrlpations d'ordre publietdyaient la dci-
the appellant was not suffering from a disease of  sion du juge despileaejeter la preuve d’expert
the mind in a medical sense. There was no indica-  selon laquelle I'appelant ne souffrait pas d'une
tion that the trial judge failed to consider these pol-  maladie mentale au sditalmRien n’indiquait
icy factors in deciding to leave only insane autom-  que le juge depeait omis de tenir compte de
atism to the jury, particularly since he had made  ces facteurs d’ordre publicquidegrdie ne sou-
his ruling at nisi prius where judges are not metad'appeciation du jury que laeténse d’au-
expected to articulate all of their reasons. To the  tomatisme aws@tdn mentale, d’autant plus
contrary, the trial judge’s reference Rarks indi-  qu'il avait rendu saetisiona uneetape du proes
cated that he was aware of his duty to take policyu I'an ne s’attend paa Ce que les juges exposent
considerations into account in assessing which  tous leurs motifs. Au contraire, le renvoi du juge
species of automatism to leave with the jury. du esaclarrét Parks indiquait qu'il était cons-
cient de son obligation de tenir compte de camsid”
rations d'ordre public pouredérminer quels types
d’automatisme devaierdgtre soumisa I'app@cia-
tion du jury.

McEachern C.J. concluded that the trial judge Le juge en chef McEachern a conclu que le juge
had carefully considered all of the evidence and dugxr@vait examim attentivement I'ensemble
was justified in deciding not to leave sane automa-  de la preuve et qu'il avait eu raison de ne pas sou-
tism with the jury. He thus refused to disturb that  medttappiEciation du jury I'automatisme sans
decision. akkhation mentale. Il a donc retusle modifier
cette dcision.

(2) Ordered Disclosure of Defence Expert (2) L'ordonnance de communication du rapport
Report to the Crown d’expert de lefdhse au ministe public

McEachern C.J. (with Cumming and Braidwood Le juge en chef McEachern (avec I'appui
JJ.A. concurring) began by reviewing the facts sur-  des juges Cumming et Braidwood) a cemmenc’
rounding the disclosure, including the use the  par examiner les faits entourant la communication
Crown made of Dr. Janke’'s report in its cross- du rapport tudadbke, notamment 'usage que
examination of the appellant. le mirgst’ public en avait fait en contre-

interrogeant I'appelant.

Relying onR. v. Peruta (1992), 78 C.C.C. (3d) Se fondant sur les a&tsBrouillette c. R., [1992]
350,sub nom. Brouillette c. R, [1992] R.J.Q. 2776 R.J.Q. 2776 (C.A.), Btodgkinson c. Smms
(C.A), and Hodgkinson v. Smms (1988), 33  (1988), 33 B.C.L.R. (2d) 129 (C.A)), le juge en
B.C.L.R. (2d) 129 (C.A.), McEachern C.J. con- chef McEachern a conclu que le rapport du
cluded that Dr. Janke’s report was privileged under " J&nkeetait pro€gé par le secret professionnel
the rubric of solicitor's privilege. Despite the fact de l'avocaten™ si la dfense n'avait pas
that the defence did not claim this privilege, the  invo@e priviege, le juge du pres aurait d”
trial judge should have protected the privilege [I'appligeent done que le rapport aurait bien
since the report might well have contained prejudi- pu contenir des renseignemejudicipiles
cial information unrelated to automatism. n’ayant reemvoir avec l'automatisme. Le juge
McEachern C.J. therefore concluded that he must  en chef McEachern a donc conclu qu’il devait
uphold this ground of appeal unless there was retenir ce moyen d'appabins qu’il n'y ait
no substantial miscarriage of justice under eu absence d'erreur judiciaire grave au sens du
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s. 686(1)b)(iii) of the Criminal Code, R.S.C., sous-al. 686{)iii) du Code crimine, L.R.C.
1985, c. C-46. (1985), ch. C-46.

In assessing whether there was no substantial En se demandant s’il y avait eu absence d’errddy
miscarriage of justice, McEachern C.J. noted that judiciaire grave, le juge en chef McEachern a fait
the defence was entitled to change tactics and not  remarquer cefedaedavait le droit de changer
call Dr. Janke despite its opening remarks. He also  deegigatét de ne pas faireenioigner le
opined that a statement by counsel that a witness’ JabBke malgr'ses remarquessgtirhinaires. Il a
will be called does not constitute a waiver of privi-  agogtie I'affirmation d'un avocat qu’urmioin
lege. However, the Crown was entitled to cross-  sera entendu ne constitue pas une ren@nciation °
examine the appellant on the statements he had qu&ilCependant, le mirgse public avait le
made to Dr. Janke. According to McEachern C.J.,  droit de contre-interroger I'appelant secldes d”
if the defence refused to produce the report for this  rations qu'il avait faites Janke. Selon le juge
purpose, the Crown could stand the appellant down  en chef McEachern e$¢daedfefusait de pro-
and resume its cross-examination after Dr. Janke  duire le rappette fin, le minigtre public pou-
had given evidence. After Dr. Janke was called, vait interrompre le contre-interrogatoire de I'appe-
the Crown was entitled to a copy of his report lant et le reprendres aler” €moignage du
because privilege of an expert report is waived " JBnke. @S que le DJankeetait apped’a la
when the expert takes the stand. Having examined  barre, learenmtblic avait le droit d’obtenir un
the report and cross-examined Dr. Janke, if there  exemplaire de son rapport, car il y a renanciation
was any discrepancy between the appellant’s evi- la protection du rapport d’expert quand I'expert se
dence and what the report indicates he said to esqmtea’la barre. Si I'analyse du rapport et le
the doctor, the Crown could resume its cross-  contre-interrogatoire” danRe permettaient de
examination of the appellant in order to question  constater une contradiction eatrmignige de
him about his previous inconsistent statement. I'appelant etelesrdfions qu’il avait faites au

médecin selon le rapport, le mirés¢ public pou-
vait reprendre son contre-interrogatoire de I'appe-
lant pour le questionner au sujet de sedatations
contradictoires aeftieures.

N

McEachern C.J. concluded that there was no Le juge en chef McEachern a conelliabsence 148

substantial miscarriage of justice in the present d’erreur judiciaire grave eaeckeggarce que le
case because the Crown could properly have  rmiigtublic aurait pu arriver auemme gsultat
achieved the same result using the more compli-  en recaufamroedure plus complexe susmen-
cated procedure examined above. He therefore dis- etoriha donc rejetce moyen d’appel.
missed this ground of appeal.

(3) Sentencing (3) Laatérmination de la peine

The Crown had two primary grounds of appeal Le minis€re public a invoge,”en Cour d’appel, 142
on the sentencing issue in the Court of Appeal. deux moyens principaux relatieelaentestion
First, the Crown argued that the trial judge erred in  detardiination de la peine. Praargément, il a
considering provocation as a mitigating factor in  fait valoir que le juge depm@eait commis une
sentencing after s. 232 of ti@ende had reduced a  erreur en comsalit la provocation comme un
verdict of murder to one of manslaughter. Second, facteamusttit en matre de dtermination de la
the Crown argued that the seven-year sentence  peims, @z le verdict de meurtre et# féduit

a un verdict d’homicide involontaire coupable en
vertu de l'art. 232 duCode. Deuxémement, il a
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imposed by the trial judge was clearly unreasona-  soutenu que la peine de sept a®s paflige

ble. juge du proes était manifestementedaisonnable.
150 Finch J.A. (Esson and Donald JJ.A. concurring) Le juge Finch (avec I'appui des juges Esson et
began by reviewing the circumstances of the  Donald) a conempac’examiner les circons-
offence, the psychiatric evidence and the appel- tances de linfraction, la preuve psychiatrique et
lant’s background. He then cited this Court's deci- leg@diénts de I'appelant. Il a ensuiteeclEs
sions inR. v. Shropshire, [1995] 4 S.C.R. 227, and  ats de notre CouR. c. Shropshire, [1995]
R.v. M. (C.A), [1996] 1 S.C.R. 500, on the stand- 4 R.C.S. 22R.et M. (C.A), [1996] 1 R.C.S.
ard of appellate review of sentencing. 500, relativeradatnorme de cordlé de la sen-

tence en appel.

151 Finch J.A. rejected the Crown's duplication Le juge Finch a rejetTargument du double
argument with respect to provocation. He found  emploi a@ac’le minigfe public relativement
that the trial judge was correct to consider provo4a la provocation. Il a conclu que le juge du poc’
cation as a mitigating factor when sentencing the  avait eu raison de erensid” provocation

appellant. He reasoned that the provocation evi- comme un facteouait’au moment deetkt-
dence was probative as to the appellant’s state of  miner la peine de l'appelant. |l ea cpsgirta
mind at the time of the killing and as such was rel-  preuve de provoeasiirpfobante quar I'etat

evant to the issue of moral blameworthiness.  d'esprit de I'appelant au moment de I’homicide, de
According to Finch J.A., the consideration of this  sorte quihét pertinente relativemeatla ques-
evidence, among all of the other relevant evidence, tion de sa culpabditile. Selon lui, 'examen
did not give the appellant a second or unfair  deet&hént ti€ de I'ensemble de la preuve per-
benefit. tinente n'avait pas camw® a I'appelant un avan-

tage suppmentaire ou iequitable.

152 Finch J.A. concluded that the sentence was not Le juge Finch a elid@ que la peine ptait pas

clearly unreasonable. It adequately reflected the  manifestenmaatsalinable. Elle reftait a-
gravity of the offence and the moral culpability of  quatement la graatl'infraction et la culpabikt”

the appellant. It was also within the range indi- morale de I'appelant. Elle respectait en outre les
cated by the case law. The Crown's sentence limitese$ixpar la jurisprudence. En cens’
appeal was accordingly dismissed. quence, I'appel du migigtublic relativemerd °
la peine aefé rejek.
IV. Issues IV. Les questions en litige
153 1. Did the Court of Appeal err in upholding the 1. La Cour d'appel a-t-elle commis une erreur
decision of the learned trial judge to refuse to en confirmanedssidh du juge du pres’
leave the “defence” of non-insane automa- de refuser de souraelkppiéciation du
tism to the jury? jury la «@fense» d’automatisme sansak-
tion mentale?

2. Did the Court of Appeal err in holding that 2. La Cour d'appel a-t-elle commis une erreur
there was no miscarriage of justice when the en concluant qu’aucune erreur judiciaire n'a
defence report of Dr. Janke was ordered dis- ett commise lorsque la communication au
closed to the Crown? mingte public du rapport ppag pour la

défense par le DJanke et ordonee?

3. (a) Did the Court of Appeal err in principle 3. a) La Cour dappel a-t-elle commis une
in deciding that the sentencing judge was erreur de principe@datt que le juge
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entitled to consider provocation as a miti- qui a irflig peine pouvait con®dr la
gating factor for manslaughter where the provocation comme un factenuait’
same provocation, through the operation relativemantl’homicide involontaire
of s. 232 of theCriminal Code had coupable, alors que cettem® provoca-
already reduced the stigma and penalty tion avafa dpermis, en vertu de
of an intentional killing from murder to I'art. 232 dtode criminel, de Eduire de
manslaughter? meurtee homicide involontaire coupable

le stigmate et la sanctiored un homi-
cide volontaire?

(b) Did the Court of Appeal err in upholding b) La Cour dappel a-t-elle commis une
a demonstrably unfit sentence that failed erreur en confirmant une peine manifeste-
to reflect the gravity of the offence prop- ment inappgui ne reéfait pas cor-
erly and the moral culpability of the rectement la gendg l'infraction ni la
offender? culpabilg”morale de son auteur?
V. Relevant Statutory Provisions V. Les dispositioagislatives pertinentes
Criminal Code, R.S.C., 1985, c. C-46 Code criminel, L.R.C. (1985), ch. C-46 154

16. (1) No person is criminally responsible for an act 16. (1) La responsabikt'criminelle d’'une personne
committed or an omission made while suffering from a n'est pas eagdtEgard d’'un acte ou d’une omission
mental disorder that rendered the person incapable of de sa part survenu aloretqit'elteeinte de troubles
appreciating the nature and quality of the act or omis- mentaux qui la rendaient incapable de juger de la nature
sion or of knowing it was wrong. et de la qualdée 'acte ou de I'omission, ou de savoir

que l'acte ou I'omissioretait mauvais.

(2) Every person is presumed not to suffer from a (2) Chacun estir@f'ne pas avoiett atteint de
mental disorder so as to be exempt from criminal troubles mentaux de aatarpas engager sa respon-
responsibility by virtue of subsection (1), until the con- sabilitiminelle sous leegime du paragraphe (1);
trary is proved on the balance of probabilities. cettes@miption peut toutefoietre renvemse, la

preuve des troubles mentaux se faisant papqrd-
rance des probabiés.

(3) The burden of proof that an accused was suffering (3) La partie qui erieraahtdér que I'accesétait
from a mental disorder so as to be exempt from criminal affdettroubles mentaux de natareée pas engager
responsibility is on the party that raises the issue. sa resporesahitiinelle a la charge de le prouver.

232. (1) Culpable homicide that otherwise would be 232. (1) Un homicide coupable qui autrement serait
murder may be reduced to manslaughter if the person un meurtretpeudduit a un homicide involontaire
who committed it did so in the heat of passion caused by coupable si la personne qui I'a commis a ainsi agi dans
sudden provocation. un a&xde cadte caus’par une provocation soudaine.

(2) A wrongful act or an insult that is of such a nature (2) Une action injuste ou une insulte de telle nature
as to be sufficient to deprive an ordinary person of the gu'elle sw@fimaver une personne ordinaire du pou-
power of self-control is provocation for the purposes of voir de striges; est une provocation pour I'applica-
this section if the accused acted on it on the sudden and tiomskenperticle, si 'accesa agi sous I'impulsion
before there was time for his passion to cool. du moment et avant d’'avoir eu le temps de reprendre

son sang-froid.

(3) For the purposes of this section, the questions (3) Pour I'applicatioresienpi@rticle, les questions
de savoir:

(@ whether a particular wrongful act or insult a) si une action injuste ou une insultetefmirée
amounted to provocation, and eguivalaita une provocation;
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(b) whether the accused was deprived of the power of b) si 'accug a€t prive du pouvoir de se mtaser
self-control by the provocation that he alleges he par la provocation gatjuallavoir reye,
received,

are questions of fact, but no one shall be deemed to have sont des questions de fait, mais nul exasbicens”
given provocation to another by doing anything that he pravogu”autre individu en faisant quelque chose
had a legal right to do, or by doing anything that the gu’il avait un degiallde faire, ou en faisant une
accused incited him to do in order to provide the chose que lad@ushcitt a faire afin de fournim®

accused with an excuse for causing death or bodily I'&cang” excuse pour causer la mort ou dspiis
harm to any human being. corporelesunétre humain.
(4) Culpable homicide that otherwise would be mur- (4) Un homicide coupable qui autrement serait un

der is not necessarily manslaughter by reason only that meurtre n'estgeasai‘ement un homicide involon-

it was committed by a person who was being arrested taire coupable du seul faitegir'tcanimis par une

illegally, but the fact that the illegality of the arrest was personne alors gelie illégalement mise eetat

known to the accused may be evidence of provocation d’arrestation; le fait qegalil'de I'arrestatioretait

for the purpose of this section. connue de l'aecyssut cependant constituer une
preuve de provocation pour I'application degeht arti-
cle.

687. (1) Where an appeal is taken against sentence, 687. (1) S'il est interje¢”appel d’'une sentence, la cour
the court of appeal shall, unless the sentence is one fixed d’appelerersiohoins que la sentence n’en soit une
by law, consider the fitness of the sentence appealed eeendne la loi, la justesse de la sentence dont
against, and may on such evidence, if any, as it thinks fit appel est mtetjgteut, d’'ams la preuve, le cas

to require or to receive, echdant, qu’elle croit utile d’exiger ou de recevoir:
(a) vary the sentence within the limits prescribed by a) soit modifier la sentence dans les limites prescrites
law for the offence of which the accused was con- par la loi pour l'infraction dont ltaeEts dEclag
victed; or coupable;
(b) dismiss the appeal. b) soit rejeter I'appel.
718.2 A court that imposes a sentence shall also take 718.2 Le tribunal @termine la peina infliger compte
into consideration the following principles: tergalement des principes suivants:
(@) a sentence should be increased or reduced to a) la peine devraitetfre adamé aux circonstances
account for any relevant aggravating or mitigating aggravantes enuattfes &ésa la pergtration de
circumstances relating to the offence or the offender, linfractionaola situation du elinquant; sont
and, without limiting the generality of the foregoing, notamment cersd’ comme des circonstances

aggravantes desiéments de preuvetdblissant:

(ii) evidence that the offender, in committing the (i) que rinfraction ptée par le diinquant
offence, abused the offender’s spouse or child . . . constitue un mauvais traitement de son conjoint ou
de ses enfants;

shall be deemed to be aggravating circumstances;

Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

1. The Canadian Charter of Rights and Freedoms 1. La Charte canadienne des droits et libertés garantit
guarantees the rights and freedoms set out in it subject les droits efslieity sonehon&s. lls ne peuvent
only to such reasonable limits prescribed by law as caetre festreints que par unegteé de droit, dans des
be demonstrably justified in a free and democratic limites qui soient raisonnables et dont la justification
society. puisse seediontrer dans le cadre d’'une st€ilibre et
démocratique.
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7. Everyone has the right to life, liberty and security 7. Chacun a droiai la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il retr@eudré atteintea ce droit
except in accordance with the principles of fundamental gu’'en conéorawiec les principes de justice fonda-
justice. mentale.

11. Any person charged with an offence has the right 11. Tout incul® a le droit:

(d) to be presumed innocent until proven guilty d) d'etre pesun€ innocent tant qu'il n'est pagdag

according to law in a fair and public hearing by an coupable, corfoanfa la loi, par un tribunal irel”
independent and impartial tribunal; pendant et impagidlissue d’'un proes public et
équitable;
VI. Analysis VI. Analyse

1. Did the Court of Appeal err in upholding the 1. La Cour d’'appel a-t-elle commis une erreur
decision of the learned trial judge to refuse to en confirmanedésidh du juge du pres
leave the “defence” of non-insane automa- de refuser de souraeltmppiéciation du
tism to the jury? jury la «@fense» d’automatisme sansah-

tion mentale?

A. The Nature of Automatism A. La nature de |I'’automatisme

The legal term “automatism” has been defined Le terme juridique «automatismeseté tEfini a 155
on many occasions by many courts. Rabey, maintes reprises par de nhombreux tribunaux. Dans
supra, Ritchie J., speaking for the majority of this  letrRabey, précité, a la p. 518, le juge Ritchie,
Court, at p. 518, adopted the following definition  s’exprimant au nom de notreadaumajori€, a
of the Ontario High Court of Justice R v. K.  adop€ la dfinition suivante doneé par la Haute
(1970), 3 C.C.C. (2d) 84, at p. 84: Cour de justice de I'Ontario BanK. (1970), 3

C.C.C. (2d) 84a'la p. 84:

Automatism is a term used to describe unconscious,TRADUCTION] L'automatisme dSigne un comportement
involuntary behaviour, the state of a person who, though qui se peotinisu de la conscience et qetHappea”
capable of action is not conscious of what he is doing. It la \al@itst |Btat d’'une personne qui, tout erant
means an unconscious involuntary act where the mind capable d’agir, n’est pas consciente de ce qu’'elle fait. Il
does not go with what is being done. esijne un acte inconscient et involontaire, I'eSprit

ne sait pas ce qui se produit.

The reference to unconsciousness in the defini- La mention de la perte de conscience dans1R$
tion of automatism has been the source of someefinilon de 'automatisme a susgitertaines cri-
criticism. In her article “Automatism and Criminal  tiques. Dans son article atikdlitomatism and
Responsibility” (1982-83), 25Crim. L.Q. 95,  Criminal Responsibility» (1982-83), Zsim. L.Q.

W. H. Holland points out that this reference to 95, W. H. Holland signale que cette mention
unconsciousness reveals that the law assumes that  indique que le ebwih@rgu’'une personne est

a person is necessarily either conscious or uncon-ecessairement consciente ou inconsciente. Cepen-
scious. However, the medical literature speaks of  dant, les publicatiedicales parlent de df
different levels of consciousness (p. 96). Indeed, rentseded€ conscience (p. 96). En fait, la
the expert evidence in the present case reveals that  preuve d’'expert soumiseea Eesig que, du
medically speaking, “unconscious” means “flat on  point de vuedical, «inconscient» signifie

the floor”, that is, in a comatose-type state. | there-TRADUCTION] «étre étendu commtement sur le

fore prefer to define automatism as a state of sol», a€ite étre dans unetat de type
impaired consciousness, rather than unconscious- comateuxef@es pdonc dfinir 'automatisme
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ness, in which an individual, though capable of conetamt unetat de conscience dimieuplutt

action, has no voluntary control over that action. gu'une perte de conscience, dans lequel la per-
sonne, quoique capable d’agir, n'a pas latnsa
de ses actes.

Two forms of automatism are recognized at law: Le droit reconnd”deux formes d’automatisme:
insane automatism and non-insane automatism. I'automatisme aartiali’ mentale et 'automa-
Involuntary action which does not stem from a dis-  tisme sapgaiion mentale. L'acte involontaire
ease of the mind gives rise to a claim of non-  qui n'est pas le fruit d'une maladie mentale donne
insane automatism. If successful, a claim of non-  ouveruUeed&fense d'automatisme sanseati-
insane automatism entitles the accused to an  tion mentale. Si ce moyefemse dst retenu,
acquittal. InParks, supra, La Forest J. cited with  I'accas@a droit a l'acquittement. Dans [|'ast”
approval, at p. 896, the following words of Parks, précité, a la p. 896, le juge La Forest cite,
Dickson J. speaking in dissentRabey, supra, at  en I'approuvant, I'extrait suivant des motifs de dis-
p. 522: sidence du juge Dickson ddRabey, précité, a la

p. 522:

Although the word “automatism” made its way but Maldiihtroduction tardive du terme «automatisme»
lately to the legal stage, it is basic principle that absence dans le domaine juridique, il demeure un principe fon-
of volition in respect of the act involved is always a damental que I'absence deevaltatiard de l'acte
defence to a crime. A defence that the act is involuntary e ssistitue toujours un moyen defelisea’ un acte
entitles the accused to a complete and unqualified criminagdgiddf en dfense que l'acte est involontaire
acquittal. That the defence of automatism exists as a  dofinecu® le droit détre compétement et incon-
middle ground between criminal responsibility and legal ditionnellement aeqlitte fait aucun doute que la
insanity is beyond question. efnse fondé sur l'automatisme constitue un moyen
terme entre la responsakslitriminelle et I'al€nation
mentale au sens de la loi.

On the other hand, involuntary action which is Par ailleurs, I'acte involontaire qui, en droit, est
found, at law, to result from a disease of the mind ejuggsulter d’'une maladie mentale donne ouver-
gives rise to a claim of insane automatism. It has  turea &fense d’automatisme avec ealition
long been recognized that insane automatism is  mentale. Il est reconnu depuis longtemps que ce
subsumed by the defence of mental disorder, for- moyen est setsums’la éfense des troubles
merly referred to as the defence of insanity. For  mentaux auparavareep@fEnse d'akhation
example, inRabey, supra, Ritchie J. adopted the  mentale». Par exemple, @Rabey, précit, le
reasoning of Martin J.A. of the Ontario Court of juge Ritchie a addetraisonnement du juge
Appeal. InR. v. Rabey (1977), 17 O.R. (2d) 1, Martin de la Cour d'appel de I'Ontario. Rirts
Martin J.A. stated, at p. 12: Rabey (1977), 17 O.R. (2d) 1, le juge Martin

affirme, a la p. 12:

Automatism caused by disease of the mind is subsumedRADJCTION] L’'automatisme caws’par une maladie
under the defence of insanity leading to the special ver- mentale est subsumla efense d’akhation men-
dict of not guilty on account of insanity, whereas autom- tale, anardau verdict particulier de non-culpabkilit”
atism not resulting from disease of the mind leads to an pour causendtelii mentale, tandis que l'automa-
absolute acquittal. . . . tisme nestiltant pas d’'une maladie mentalenaa
'acquittement absolu ou pur et simple . . .

Likewise, in dissent in Rabey (S.C.C.), De méme, dans l'aef Rabey (C.S.C.), le juge
Dickson J. noted, at p. 524: Dickson, dissident, fait remarquer ce quadait, °
p. 524.
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Automatism may be subsumed in the defence of Dans le cadre dafamsé fondé sur l'alénation

insanity in cases in which the unconscious action of an mentale, 'automatismetneestibsum dans les cas

accused can be traced to, or rooted in, a disease of the I'acton inconsciente de I'accaigrovient ou tire son

mind. Where that is so, the defence of insanity prevails. origine d’'une maladie mentale. Dans un tel cas, la
défense d’akhation mentale praut.

More recently, irParks, supra, La Forest J. con- Plus Ecemment, dans l'atParks, précité, le 160
firmed that insane automatism falls within the juge La Forest a canfijue’I'automatisme avec
scope of the defence of mental disorder as set out enalon mentale reVe de la dfense de troubles
in s. 16 of theCode when he noted that where = mentaenoh&e a I'art. 16 duCode, lorsqu’il a
automatism stems from a disease of the mind, the  seuljga, dans le casidautomatisme dcoule
accused is entitled to a verdict of insanity rather d’'une maladie mentale, Eaaa®ita un ver-
than an acquittal (p. 896). See aRov. Chaulk, dict d’'aliénation mentale plat™qua l'acquitte-

[1990] 3 S.C.R. 1303, at p. 1321. This classifica- ment (p. 896).8daiemenR. c. Chaulk, [1990]
tion is consistent with the wording of s. 16, which 3 R.C.S. 1808,p. 1321. Cette classification est
makes no distinction between voluntary and invol-  conforme au dibd#” l'art. 16 qui rétablit
untary acts. Furthermore, the inclusion of mental  aucune distinction entre les actes volontaires et les
disorder automatism within the ambit of s. 16 pro-  actes involontaires. En outre, l'inclusion de I'auto-
vides courts with an appropriate framework for  matisme avec troubles mentaux dans le champ
protecting the public from offenders whose invol-  d’application de I'art. 16 fournit aux tribunaux un
untarily criminal acts are rooted in diseases of the  cadeguad pour preger le public contre les
mind. Courts in other commonwealth countries  contrevenants dont les actes criminels involon-
have also recognized that insane automatism is tadmdtenht d’'une maladie mentale. Les tribu-
subsumed by the defence of mental disorder or naux d'autres pays du Commonwealth ont aussi
insanity. See for exampldratty v. Attorney- reconnu que l'automatisme avecealdtion men-
General for Northern Ireland, [1963] A.C. 386 tale est subsensous la éfense de troubles men-
(H.L.), at pp. 410 and 414&. v. Falconer (1990), taux ou d'adihation mentale. Voir, par exemple,
50 A. Crim. R. 244 (H.C.), at pp. 255-56, 265 andBratty c. Attorney-General for Northern Ireland,
273-74; R. v. Cottle, [1958] N.Z.L.R. 999, at [1963] A.C. 386 (H.L.), aux pp. 410 et R4.
p. 1007. Falconer (1990), 50 A. Crim. R. 244 (H.C.), aux

pp. 255 et 256, 265, 273 et 27R; c. Cottle,

[1958] N.Z.L.R. 999a’la p. 1007.

Accordingly, a successful claim of insane En congquence, lorsque laefEnse d’automa- 161
automatism will trigger s. 16 of th€ode and tisme avec aiiation mentale est retenue, l'art. 16
result in a verdict of not criminally responsible on  @ode s’applique et un verdict de non-responsa-
account of mental disorder. Thus, although courts ebititiminelle pour cause de troubles mentaux
to date have spoken of insane “automatism” and  est rendu. Dence 1si; jusqud maintenant, les
non-insane “automatism” for purposes of consis- tribunaux oné phgldutomatisme» avec atia-
tency, it is important to recognize that in actuality  tion mentale et d'«automatisme» sareiadi’
true “automatism” only includes involuntary beha-  mentale pour des raisons d'unépiimitiporte
viour which does not stem from a disease of the de redoar@i’en galitt le \éritable «automa-
mind. Involuntary behaviour which results from a  tisme» vise uniquement le comportement involon-
disease of the mind is more correctly labelled a  taire queneulé pas d’'une maladie mentale. Le
s. 16 mental disorder rather than insane automa-  comportement invologgaitant d'une maladie
tism. For purposes of consistency, | will continue  mentale est qualifolus juste titre de trouble
to refer to both as “automatism”. However, mental au sens de l'art. 16 que d’automatisme avec
| believe the terms “mental disorder” automatism ermdifion mentale. Pour des raisons d’unifoemit”
and “non-mental disorder” automatism rather than  je vais continuer de qualifier les deux d’'«automa-
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“insane” automatism and “non-insane” automatism  tisme». Toutefois, je crois que les expressions
more accurately reflect the recent changes to s. 16  automatisme «avec troubles mentaux» et automa-
of the Code, and the addition of Part XX.1 of the  tisme «sans troubles mentaurtergfthieux les
Code. modifications ecentes de l'art. 16 d€ode et
I'ajout de la partie XX.1 diCode, que les expres-
sions automatisme «avec aldtion mentale» et
automatisme «sans afiation mentale».

B. Establishing a Single Approach to all Cases B. L’éablissement d’'une seule méthode applica-
Involving Claims of Automatism ble a toutes les affaires ou I’automatisme est
allégué

Automatism may arise in different contexts. For L'automatisme peut survenir dans @ifénts
example, inParks, supra, this Court dealt with a  contextes. Par exemple, dRanks, précite, notre
claim of automatism attributed to a state of som-  Cetait 'saisie d'une afjation d’automatisme
nambulism. InR. v. Daviault, [1994] 3 S.C.R. 63, imputabkunétat de somnambulisme. DaRsc.
this Court addressed extreme intoxication akin to @aviault, [1994] 3 R.C.S. 63, notre Cour a exa-
state of automatism. In the present case, the appel- e Imiglestion de l'intoxication eximie s’appa-
lant claims that nothing more than his wife’'s rentaninétat d’automatisme. Dans lagsente
words caused him to enter an automatistic state.  affaire, 'appelant soutient que les seules paroles
This type of claim has become known as “psycho-  deepmuse I'ont plong dans uretat d’automa-
logical blow” automatism. Automatism attributed  tisme. Cet argument est connu sous le nom d’auto-
to a psychological blow was at the centre of this  matisme «prevpgu'un choc psychologique».
Court’s decision irRabey, supra. Cette forme d’automatisnetdit au cceur de I'ast”

Rabey, précité, de notre Cour.

The application of different legal tests for L’application de crigres juridiques d’'automa-
automatism dependent on the context in which the  tisme qureliff'selon le contexte dans lequel
alleged automatism arose is a problem because  serait survenu l'automatisme pose emneprobl
there may be cases in which the facts simply are  car il peut y avoir des lessfaits ne se ptént
not conducive to such strict categorization. Cases  tout simplement pase “classification aussi
involving disputes over the cause of the alleged rigoureuse. On peut penser ald'@asne s’en-
automatism come to mind. The solution to this tend pas sur la cause de l'automatgue HIl°
problem is, of course, to develop a general test ewdeht que la solution de ce preilé consiste
applicable to all cases involving claims of automa-a établir un criere gnéral applicablea toutes les
tism. This | will do in these reasons. | therefore  affained'@itomatisme est a@jug. C'est ce que
emphasize that the following analysis is meant to  je vais faire dansessngs motifs. Je souligne
apply to all claims of automatism and not simply  donc que l'analyse qui suit devrait s’ap@iquer °
to cases of “psychological blow” automatism. In  toutegdfion d’automatisme, et non seulement
my opinion, the most effective general test will —aux cad'aitomatisme «provogupar un choc
incorporate various elements of this Court's most  psychologique» egtéalk mon avis, le critfe
recent statements on automatistic-like behaviour;erédl le plus efficace comportera diveléments
seeDaviault, Parks and Rabey. des€non&s les plusatents de notre Cour sur le

comportement apparenta l'automatisme: voir
Daviault, Parks et Rabey.

In Parks, supra, La Forest J. set out two discrete Dans l'arét Parks, précit, le juge La Forest a
tasks which trial judges must undertake in deterenon& deux éiches distinctes que le juge du @®c’
mining whether automatism should be left with the  doit remplir peciddr s'il y a lieu de soumettre
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trier of fact. First, he or she must assess whether a  I'automatistia@pi€ciation du juge des faits.
proper foundation for a defence of automatism has  Rremiént, le juge du pres doit &terminer si
been established. As | will explain below, estab- les fondements defeest” d’automatisme ont
lishing a proper foundation for automatism is theeté établis. Comme je vais I'expliquer plus loin,
equivalent of satisfying the evidentiary burden foretablir les fondements de I'automatisme revient °
this defence. The mere assertion of involuntariness  s'acquitter de la chargeselgtgiion applicable
will not suffice. If a proper evidentiary foundation a ce moyen dealénse. Une simple aljjation de
has been established, the trial judge must next eaeadtvolontaire ne suffira pas. Une fois les
determine whether the condition alleged by the fondemetatdis, le juge du pres doit ensuite
accused is mental disorder or non-mental disordereterdiiner si Etat alEgue par I'accus’constitue
automatism (p. 897). un automatisme avec ou sans troubles mentaux
(p. 897).

In my opinion, the functionality of such a two- Selon moi, le caraete pratique de cette pmc'165
step framework is apparent and warrants making  dure en ekeypes eskvident et justifie d’en
such an approach generally applicable to all casestendre I'applicatiora ‘toute affaire 0 lI'automa-
involving claims of automatism. However, this tisme esecqlf. Cette proedure ne remsente
framework only provides a starting point from  cependant qu’un pointegartpouretablir une
which to develop a general legal approach to cofagnérale, en droit, d’aborder I'automatisme.
automatism. | will now clarify the particulars of  Je vais maintenant donneretedsdde I'analyse
the legal analysis which must be undertaken at juridique quiedmt éntreprisea ‘chacune des
each of the framework’s two stages. etapes de la predure.

C. Sep 1: Establishing a Proper Foundation for a  C. Premiére étape: établir les fondements de la
Defence of Automatism défense d’ automatisme

A review of the case law reveals that courts, |l ressort de la jurisprudence que les tribunaux,196
including this Court, have provided little guidance  compris notre Cour, ont fourni peu d’indications
about exactly what an accused must do to establish  sur ce qu'ue doiufsire exactement poata-

a proper foundation for a defence of automatism.  blir les fondements dfielesd " d’automatisme.

Frequently, this stage of the judicial two-step anal-  Sougktteetape de I'analysa deux volets,

ysis consists of nothing more than a remark that les tribunaux se contentent de faire observer que le

there is sufficient evidence on the record. By far  dossier renferme une preuve suffisante. Ceux-ci

the majority of judicial attention has concentrated ont aecoliBaucoup plus d'attentiom la

on the second stage of the automatism analysis, elmex€tape de l'analyse de I'automatisme,

that is, whether the defence of mental disorder or  cadite a la question de savoir s'il y a lieu de

non-mental disorder automatism should be left  soumettreflengé d’automatisme avec ou sans

with the trier of fact. In my opinion, this Court  troubles mentaddapp®gciation du juge des faits.

must provide trial judges with more detail about  J'estime que notre Cour doit fournir au juge du

the required elements of a proper foundation for a gwq@ius de ekails sur leeléments requis pour

defence of automatism. First, however, it is necesetablir les fondements d'uneefdhse d'automa-

sary to review how the proper foundation require-  tisme. En premier lieu, toutefois, dcestsaire

ment fits into the general structure of our criminal  d’examiner comment |'exigencetdelissement

law. des fondements s'’inscrit dans le cadeeégal de
notre droit criminel.

As mentioned above, establishing a proper foun- Tel que mentiona’plus hautgetablir les fonde- 167
dation for automatism is the equivalent of satisfy- ments de l'automatisme revistcquitter de
ing the evidentiary burden for this defenceThe la charge de @sSentation applicabla ce moyen
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Law of Evidence in Canada (1992), J. Sopinka, deetEnse. Dans leur ouvrage intéurhe Law

S. Lederman and A. Bryant distinguish theof Evidence in Canada (1992), J. Sopinka,

evidentiary burden from the legal burden as fol- S. Lederman et A. Betatnltssent la distinction

lows, at p. 53: suivante entre la charge desentation et la
charge de persuasioa (a p. 53):

The term “burden of proof” is used to describe two  TRADUCTION] L’expression «charge de preuve» sert °
distinct concepts relating to the obligation of a party to a ecridd deux notions distinctes concernant I'obligation
proceeding in connection with the proof of a case. In its ereneatié preuve qui incomlaeune partie des pro-
first sense, the term refers to the obligation imposed onedures. Prise dans son premier sens, l'expression
a party to prove or disprove a fact or issue. In the secondesigmk I'obligation d’une partie de prouver ou dfuf”
sense, it refers to a party’s obligation to adduce evidence ter un fait ou un point litigieux. Dans semaleuxi’
satisfactorily to the judge, in order to raise an issue. sens,edign@’ I'obligation d’'une partie deqs€énter

une preuve de magné satisfaisante au juge, afin de sou-
lever un point litigieux.

The first sense of the term “burden of proof” Dans le premier sens que lui donnent Sopinka,
suggested by Sopinka, Lederman and Bryant is Lederman et Bryant, I'expression «charge de
referred to as the legal or ultimate burden, while  preuve» est connue sous le hom de charge de per-
the second is known as the evidentiary burden  suasion ou charge ultime, alors que, dans son
(p. 54). The first, or proper foundation, stage of the  d&uri sens, elle est connue sous le nom de
automatism analysis sets out what an accused must  chargesgatption (p. 54). La preeng étape
do to satisfy the evidentiary burden for automa-  de I'analyse de I'automatisme, cebtabbsie-
tism. As | will discuss below, this burden is  ment des fondemeesigmk ce qu'un accesloit
directly related to the nature of the legal burden  faire pour s'acquitter de la chargeseletation
connected with automatism. Whether the accused relativ@utomatisme. Comme nous le verrons
has satisfied its evidentiary burden is a question of  plus loin, cette charge est directemantali’
mixed law and fact for the trial judge. It should be  nature de la charge de persuasioreen dieir
noted that, until recently, this determination was  tomatisme. La question de savoir siel'a@sis”
considered to be a question of law: €snada acquité de la charge de gséntation qui lui
(Director of Investigation and Research) v. incombe est une question mixte de droit et de fait
Southam Inc., [1997] 1 S.C.R. 748, at paras. 35 qu’il appartient au juge depme trancher. Il y
and 36. In determining whether the evidentiary  a lieu de noter que, gusgemment, cette ques-
burden has been satisfied, the trial judge must diait Consieiée comme une question de droit
assess the evidence before the court. According to  seulemenCamaita (Directeur des enquétes et
Viscount Kilmuir in Bratty, supra, at p. 406: recherches) c. Southam Inc., [1997] 1 R.C.S. 748,

aux par. 35 et 36. Pourettrminer si I'on s'est
acquitg de la charge de gséntation, le juge du
proces doit don@valuer la preuve dont le tribunal
est saisi. Selon le vicomte Kilmuir, daBsatty,
précité, a la p. 406:

.. .for a defence of automatism to be “genuinely raisedTRAQUCTION] . . . pour qu’'une dfense d’automatisme

in a genuine fashion”, there must be evidence on which soit «ime@juste titre», il doit y avoir une preuve

a jury could find that a state of automatism exists. By qui permedtnait jury de conclura I'existence d’'un

this | mean that the defence must be able to point tetat d’automatisme. J'entends, pardue la dfense doit
some evidence, whether it emanates from their own or pouvoir signaleledents de preuvenianant de ses

the Crown’s witnesses, from which the jury could propeesdins ou de ceux du mings€ public, qui per-
reasonably infer that the accused acted in a state of mettraient au jury de conclure raisonnablement
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automatism. Whether or not there is such evidence is a I'existence ethtind’automatisme. La question de
matter of law for the judge to decide. savoir si de tMsnents de preuve existent est une
guestion de droit qu'il incombe au juge de trancher.

D. Nature and Origin of the Burdens Applied in  D. Nature et origine des charges de preuve appli-
Cases Involving Claims of Automatism cables dans les cas ou I'automatisme est
allegué

This Court has stated on many occasions that it Notre Cour a affirm, @ maintes reprises, que,169
is a fundamental principle of criminal law that  selon un principe fondamental de notre droit crimi-
only voluntary actions will attract findings of guilt. ~ nel, seul I'acte volontaire justifie we@adition
See for exampl®aviault, supra, at pp. 74-75per  de culpabili€. Voir, par exempledaviault, précité,
Cory J.;Rabey (S.C.C.)supra, at pp. 522 and 545, aux pp. 74 et 75, le juge (Ralpey (C.S.C.), pe-
per Dickson J.;Parks, supra, at p. 896,per cite, aux pp. 522 et 545, le juge Dicksdtarks,

La Forest J.;Rabey (Ont. C.A), supra, per précit, a la p. 896, le juge La Fore®abey (C.A.
Martin J.A., at p. 24, adopted by Ritchie JRnv.  Ont.), peEcité, le juge Martina’la p. 24, dont les
Théroux, [1993] 2 S.C.R. 5, McLachlin J. classi- propos etit adopts par le juge Ritchie. Dans
fied voluntariness as the mental element of thdR. c. Théroux, [1993] 2 R.C.S. 5, le juge
actus reus of a crime (p. 17). IlDaviault, Cory J.  McLachlin a qualiéi’le caraare volontaire dlé-
also recognized that voluntariness may be linked  ment moraladeid’'reus d’'un crime (p. 17).
to theactusreus (p. 102). See alsGhaulk, supra, Dans Daviault, le juge Cory a lui aussi reconnu
at p. 1321 per Lamer C.J. gue le carace volontaire peuetfe lié a I'actus
reus (p. 102). VoirégalementChaulk, précit, a la
p. 1321, le juge en chef Lamer.

In Parks, supra, La Forest J. classified automa- Dans l'arét Parks, précité, le juge La Forest al?o
tism as a sub-set of the voluntariness requirement,  qudldiitomatisme de composante de I'exi-
which he too recognized as part of tmusreus  gence de caragté volontaire, quiegalement selon
component of criminal responsibility (p. 896). lui, fait ellemmé partie de élémentactus reus
| agree and would add that voluntariness, rather  de la resporsatititinelle (p. 896). Je partage
than consciousness, is the key legal element of cet avis et j'ajouterais que c’est ézecachon-
automatistic behaviour since a defence of automa-  taire, et non la conscience, qui coslétiteat’”
tism amounts to a denial of the voluntariness com-  juridique principal du comportement automatique,
ponent of theactus reus. puisqu’'une dfense d’automatisme revieat nier

I'existence de la composante dactusreus, qu'est
le caractre volontaire.

The law presumes that people act voluntarily. Le droit pesume que les gens agissent volontdi’!
Accordingly, since a defence of automatism rement. En erpmsice, efant done” que la
amounts to a claim that one’s actions were not vol- efeise d’automatisme revieat pgtendre qu’un
untary, the accused must rebut the presumption of  aetainpas volontaire, I'accasdoit €futer la
voluntariness. An evidentiary burden is thereby esprhption de caramte volontaire. L'accus’se
imposed on the accused. The nature of this eviden-  voit, de ce fait, imposer une chaegertatjom
tiary burden stems from the legal burden imposed  dont la nagymend de la charge de persuasion
in cases involving claims of automatism. Gener-  requise dans lesidaimmatisme est atjLe.
ally, the legal burden in such cases has been onthe  Dans ces cas, la charge de persuasion incombe
Crown to prove voluntariness, a component of the erégdlement au ministe public qui doit alors
actus reus, beyond a reasonable doubt — hence  prouver hors de tout doute raisonnable I'existence
Dickson J.’s contention iRabey that an accused du carmd volontaire, qui est uelément de
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claiming automatism need only raise evidence suf- actus reus, d’ou I'affirmation du juge Dickson,
ficient to permit a properly instructed jury to find a  ddRabey, que, pour efuter la pesomption de
reasonable doubt as to voluntariness in order to  @eaeblontaire, 'accusgui alegue I'automa-
rebut the presumption of voluntariness. The Crown  tisme a seulement besoeseletqarune preuve
then has the legal burden of proving voluntariness  suffisante pour permeitrguty ayant i@ des
beyond a reasonable doubt to the trier of fact. If  directives appesprile conclureé T'existence
the Crown fails to satisfy this burden, the accused  d'un doute raisonnable. La charge de persuasion
will be acquitted. qui incombe alors au mieist public consista
prouver hors de tout doute raisonnable au juge des
faits I'existence du caraate volontaire. L'accues’
sera acquit’si le ministre public ne s'acquitte
pas de cette charge.

My colleague, Justice Binnie, relies heavily on Mon collégue le juge Binnie se fonde coresiaF

Dickson J.’s approach to the nature of the burdens  blement sur I'etifpn du juge Dickson quant
in cases involving claims of automatism. | do nota la'nature des charges de preuve applicables dans
agree that the reasons of Dickson J. provide justifi-  les cdauwtomatisme est atjg. Je ne suis pas
cation for the refusal to review the appropriateness  d’accord pour dire que les motifs du juge Dickson
of these burdens on their merits in the present justifient le refus d’examiner I'oppomdinit’
appeal. Furthermore, | must respectfully disagree  poser ces charges en fonction de leur dien-fond”
with my colleague regarding the treatment of dans ésqnt pourvoi. De plus, je dois, en toute
Dickson J.’s views on this point by La Forest J. in efédénce, exprimer moredaccord avec mon col-
Parks. | note that inParks the appropriateness of edue en ce qui concerne lacda, dont le juge
the evidentiary burden on the defence at the proper  La Forest traitePaldss le point de vue du
foundation stage was not directly at issue before  juge Dicksert&gard. Je souligne que, dans
this Court. As a result, La Forest J. did not find itParks, I'opportuni& d'imposer la charge de er”
necessary to assess the precise nature of either of  semtdsialféensea’l'etape de Btablissement
the burdens of proof as set out by Dickson J. in  des fondemeatajtrpas directement en cause
Rabey. devant notre Cour. C'est pourquoi le juge

La Forest n'a pas estanrgcessaire deedérminer

la nature pecise de I'une ou l'autre des charges de

preuveenon@&es par le juge Dickson daRabey.

E. What Should the Burdens of Proof Associated E. Quelles devraient étre les charges de preuve
with Automatism Be? applicables a I’ automatisme?

The relationship between the burdens associated En raison du lien qui existe entre les charges de
with automatism dictates that any change in the  preuve applicablestomatisme, tout change-
legal burden of automatism will necessarily result  ment de la charge de persues®i'diitoma-
in a change to the evidentiary or proper foundation  tismelastrétessairement un changement de la
burden associated with this defence. The eviden-  chargeedenpation ou @tablissement des fon-
tiary burden will relate either to evidence sufficient  dememgsdice moyen dealénse. La charge de
to establish voluntariness beyond a reasonable esepttation consistei@ produire soit une preuve
doubt, as suggested by Binnie J., or, as set out suffisanteefadnlir le caraere volontaire hors
below, to evidence sufficient to establish involun-  de tout doute raisonnable, comme le propose le
tariness on a balance of probabilities. In my opin-  juge Binnie, soit, comme nous le verrons plus loin,
ion, a review of the legal burden applicable in  une preuve suffisante etabtir "le caraere
cases involving claims of automatism is in order.  involontaire selondpoptErance des probabi-

My colleague Binnie J. is of the view that this efit’A mon avis, un examen de la charge de
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Court ought not review either the legal or the evi-  persuasion applicable dans les Eastama-

dentiary burden set out in the dissenting reasons of  tisme egtgal’impose. Mon cadigue le juge

Dickson J. inRabey. In support of this position,  Binnie estime que notre Cour ne devrait pas exa-

Binnie J. argues that neither the respondent nor  miner la charge de persuasion ou la charge de pr’

any of the intervening Attorneys General sentatioori€es dans les motifs dissidents du

requested such a review. With respect, | disagree.  juge DicksorRdbgs Le juge Binnie affirme,

In its written submissions, the respondent inviteda I'appui de ce point de vue, que ni I'intani les

this Court to reconsider the trial judge’s finding  procure@sétrux intervenants n’ont sollieitlin

that there was a proper foundation for automatism.  tel examen. En &faterte, je ne suis pas de

The respondent also requested that this Court make  cet avis. Dans son arguneeriggiofintimée

the proper foundation stage of the automatism invite notre @aeconsidfer la conclusion du

analysis more stringent. As explained above, an  juge depmuee la efense d’automatismetdit

assessment of an evidentiary or proper foundation efentlle a aussi demaméd notre Cour de ren-

burden cannot be undertaken without reference to  dre plus stetipd 'de I'analyse de l'automa-

the related legal burden. tisme consistardtablir les fondements de cette
défense. Comme nous l'avons vu, on ne saurait
entreprendre la etérmination de la nature d’'une
charge de msentation ou établissement des fon-
dements indpendamment de la charge de persua-
sion connexe.

In her 1993Proposals to amend the Criminal Dans saProposition de modification du Code 174
Code (general principles), the Minister of Justice criminel (principes généraux) de 1993, le ministre
recommended that the legal burden of proof in all  de la Justice a recommagddans tous les cas,
cases of automatism be on the party that raises the  la charge de persuasion sspondéamnce des
issue on a balance of probabilities. This is the same  prolkeshititombe la partie qui invoque I'auto-
legal burden that this Court applied to a claim of  matisme. C’est cetteentharge de persuasion
extreme intoxication akin to a state of automatism  que notre Cour a asdiquie akgation d'in-
in Daviault, supra. It is also the legal burden Par-  toxication eRig s'apparentarst unétat d'auto-
liament assigned to the defence of mental disorder  matisme,Ddawault, précite. C'estegalement
in s. 16 of theCode, which, as mentioned above, is  la charge de persuasion gegidmtéur a impo-
equally applicable to voluntary and involuntary eesfelativemené la dfense de troubles mentaux
actions stemming from a disease of the mind and evywa l'art. 16 duCode, qui, nous I'avons vu,
therefore applies to mental disorder automatism.  s’appégatement aux actes volontaires et invo-
As | explained above, different legal approaches to  lontagesudant d’'une maladie mentale, et donc
claims of automatism, whether based on the cona I'automatisme avec troubles mentaux. Comme je
text in which the alleged automatism arose or on  I'ai explig's haut, le recours, sur le plan juri-
the distinction between mental disorder and non-  diguelifferentes fegns d'aborder les a@tja-
mental disorder automatism, is problematic and  tions d’automatisme, peu importe gu’elles reposent

should be avoided. Indeed, counsel for the appel-  sur le contexte dans lequel 'automadigme all’
lant in the present case recognized as much in oral  est survenu ou sur la distinction entre I'automa-
argument before this Court: tisme avec troubles mentaux et 'automatisme sans

troubles mentaux, pose un preblé et devraiétre
evité. C'est, en fait, ce que l'avocat de I'appelant
en l'esgce a reconnu dans sa plaidoirie devant
notre Cour:

No, | think that the — the conflict arises in a slightly ~ TRADUCTION] Non, je crois que le — le conflit sur-
different situation, which I'm going to come to in a vient dans une situaggndment dif€rente a’'laquelle
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moment, and that is that, when one deals with insanity, je vais en venir dans un instaatdiciesitie, lors-
the evidentiary burden is upon the accused to establish gu’il est questicenatiali’ mentale, I'accasdoit
that on the balance of probabilities. s’acquitter d’'une charge ekeipidtion consistaat en
établir I'existence selon la gpondrance des probabi-
lites.
When one comes now, pursuant to this Court’s deci- Maintenant, carfernd I'arrét Daviault de notre
sion in Daviault, to drunkenness akin to automatism, Cour, lorsqu'il est question d’ivresse s'appaeentant °
again, the onus is upon the accused, and the evidentiary 'automatisreacdre I'obligation incomba l'ac-
burden as well. cas’de neine que la charge deggentation.
Whereas in non-insane automatism, the onus simply Par contre, dans le cas de l'automatisnemaans ali’
is upon the defence to raise it and for the Crown to then tion mentakfelzsd est seulement tenue de soulever
disprove it beyond a reasonable doubt in essence. ce moyen, et lemipighlic doit ensuite leefuter

hors de tout doute raisonnable pour I'essentiel.

So that is where | concede that there is a contradiction Ainsi, eagtd’je reconnais qu’il existe une con-
and that there may be some merit in having the same tradiction et que I'application d’'un eeall etritiu
test and the same process applied to each of the differenemenprocessusa ‘chacun des d#fents types de
kinds of mental disorder, to use the term loosely. troubles mentaux, au sens largegedentte jusqua

un certain point.

An appropriate legal burden applicable to all Une charge de persuasion applicabléous les
cases involving claims of automatism must reflect  cad’aitomatisme est @fjg doit refbter les
the policy concerns which surround claims of egmCupations d'ordre public qui entourent les
automatism. The words of Schroeder J.ARirv.  allégations d’automatisme, ce qui rappelle les pro-
Symusiak, [1972] 3 O.R. 602 (C.A.), at p. 608, pos du juge Schroeder @&ans. Szymusiak,
come to mind: [1972] 3 O.R. 602 (C.A3,la p. 608:

.. .a defence which in a true and proper case may be th&rRADUCTION] . . . un moyen de efense qui, dans un cas

only one open to an honest man, but it may just as read- quietly ymaiment, pelgtfe le seul dont dispose un

ily be the last refuge of a scoundrel. hetemhomme, mais il peut tout aussi bétrele der-
nier recours d'une canaille.

The recognition that policy considerations are Ce n’est pas la premiie fois qu’on reconmiala
relevant is nothing new to this area of criminal  pertinence des evasmts d'ordre public dans
law. In Rabey (Ont. C.A.), supra, Martin J.A., ce domaine du droit criminel. Dans l&rRabey
whose reasons were adopted by the majority of this  (C.A. Oragitlrle juge Martin, dont les motifs
Court, recognized that the term “disease of the a@tadopts par notre Coua la majori€, a
mind” contains both a medical component and  reconnu que I'expression «maladie mentale» ren-
legal or policy component (p. 12). Dickson J., dis-  femnka Tois unelément nedical et unelément
senting inRabey (S.C.C.), noted, at p. 546, that juridique ou d'ordre public (p. 12). Le juge
specific policy considerations were involved in  Dickson, dissident, dRabgy (C.S.C.), a sou-
determining whether a claim of automatism should dighla p. 546, que des conerdfions d’ordre
be categorized as mental disorder or non-mental  public pagtiesliéntrent en jeu lorsqu’il s'agit
disorder: de dferminer si 'automatisme aljié devraitetre

gualifie ou non de troubles mentaux:

There are undoubtedly policy considerations to be Il faut sans aucun doute tenir compte d@aconsid”
considered. Automatism as a defence is easily feigned. tions d'ordre public. L’'automatisme en tant que moyen
It is said the credibility of our criminal justice system ddeth'se est facilement sineulOn affirme que la e’
will be severely strained if a person who has committed aibilé 'notre systhe de justice griale risque dfre
a violent act is allowed an absolute acquittal on a plea oferietssement misa I'épreuve si une personne qui a



[1999] 2 R.C.S. R. C. STONE Le juge Bastarache 377

automatism arising from a psychological blow. The commis un acte viadeafitié d’'un verdict d’acquit-
argument is made that the success of the defence tement absolu sur un plaidoyer d’automatisnee provoqu”
depends upon the semantic ability of psychiatrists, par un choc psychologique. On fait valoir quesle succ’
tracing a narrow path between the twin shoals of crimi- de ce moyeafelesd dpend de I'habilet’d’expres-

nal responsibility and an insanity verdict. Added to sion des psychiatreges@pelcer IEtroit sentier entre

these concerns is thim terrorem argument that the  les deerdieils de la responsatdittiminelle et du ver-

floodgates will be raised if psychological blow automa- dict diaition mentaleA tout cela, on ajoute I'argu-

tism is recognized in law. ment mexaaf du raz de mee si la éfense d’automa-
tisme provoga’par un choc psychologique est reconnue
en droit.

Likewise, inParks, supra, La Forest J. consid- De méme, dans l'asf Parks, précit, le juge 177

ered policy to be a relevant consideration for trial  La Forest a conclu que I'ordre gtafiliene con-

judges in distinguishing between mental disorder ersitibn pertinente pour le juge du pesclors-

and non-mental disorder automatism (p. 896 and  qu’il s'agissait de distinguer I'automatisme avec

pp. 907-8). troubles mentaux de l'automatisme sans troubles
mentaux (pp. 896, 907 et 908).

In both Rabey andParks, policy considerations Dans les apgfs Rabey et Parks, les considfa- 178

were relegated to the second stage of the automa-  tions d'ordre publicctonteBgges a la

tism analysis to determine whether the condition  dmugitape de I'analyse, qui consistedBter-

alleged by the accused was mental disorder or non-  mineastai 8IEgLE par I'accus’en est un d'au-

mental disorder automatism. In neither case is tomatisme avec troubles mentaux ou d’automa-

there any indication that this Court intended to pre-  tisme sans troubles mentaux. Ni 'un ni l'autre

clude the consideration of policy in the determina- efarrindique que notre Cour a voulu eecper

tion of an appropriate legal burden for cases de tenir compte de I'ordre publicgboir uhie

involving claims of automatism. charge de persuasion apg®mténs les casuo’
'automatisme est aljLe.

The foregoing leads me to the conclusion that Je conclus de ce quigméde que la charge det’?
the legal burden in cases involving claims of persuasion, dans les ucdautomatisme est
automatism must be on the defence to prove invol- egedl,” incombea’la dfense qui doit alors prou-
untariness on a balance of probabilities to the trier  ver au juge des faits lereanaadlontaire selon
of fact. This is the same burden supported by Lord  épgmirance des probabdi. C'est la e
Goddard, dissenting imill v. Baxter, [1958] 1  charge de preuve quegohise lord Goddard, dis-
Q.B. 277, at pp. 282-83, and imposed in some  sident,ddins. Baxter, [1958] 1 Q.B. 277, aux
American jurisdictions; see for examp8ate v.  pp. 282 et 283, et qui est imgaesdans certains
Caddell, 215 S.E.2d 348 (N.C. 1975Fulcher v. ressorts amricains; voir, par exemplelate c.
Sate, 633 P.2d 142 (Wyo. 1981polston v. Sate,  Caddell, 215 S.E.2d 348 (N.C. 1975Fulcher c.
685 P.2d 1 (Wyo. 1984)Sate v. Fields, 376 Sate, 633 P.2d 142 (Wyo. 1981olston c. Sate,
S.E.2d 740 (N.C. 1989). 685 P.2d 1 (Wyo. 198&hpte c. Fields, 376

S.E.2d 740 (N.C. 1989).

In Chaulk, supra, and Daviault, supra, this Dans les asfs Chaulk et Daviault, précités, 180

Court recognized that although placing a balance  notre Cour a reconnu que l'impofatidiiense
of probabilities burden on the defence with respect  d'une charge de preuve setpotaifience des
to an element of the offence constitutes a limitation  probabili€lativemena unélément de I'infrac-
of an accused person'’s rights under sdlif the  tion peutfre justifée au sens de l'article premier,
Charter, it can be justified under s. 1. In my opin- emé si elle restreint les droits garamtifaccug’
ion, the burden is also justified in the present case. par l'al) di# la Charte. Jestime que cette
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The law presumes that people act voluntarily in
order to avoid placing the onerous burden of
proving voluntariness beyond a reasonable doubt
on the Crown. Like extreme drunkenness akin to
automatism, genuine cases of automatism will be
extremely rare. However, because automatism is
easily feigned and all knowledge of its occurrence
rests with the accused, putting a legal burden on
the accused to prove involuntariness on a balance
of probabilities is necessary to further the objective
behind the presumption of voluntariness. In con-
trast, saddling the Crown with the legal burden of
proving voluntariness beyond a reasonable doubt

charge de preuve est ausegjestifiespce. Le
draspme que les gens agissent volontairement
afevitdY d'imposer au ministe public la
lourde charge de prouver hors de tout doute raison-
nable le eeraailontaireA l'instar de l'ivresse
emdrS’apparentard I'automatisme, les vrais
cas d'automatisme samexteht rares. Cepen-
dant, du fait que lautomatisme est facilement
sigtujue c'est I'acceslui-méme qui est en
mesure de savoir gtiptohg dans un tedtat,
il esesSaire, pour atteindre I'objectif qui sous-
tend ds@ription de caramte volontaire, d'im-
obaccu® la charge de persuasion consistant

actually defeats the purpose of the presumption cd prouver le caraeté involontaire selon la @pon-

voluntariness. Thus, requiring that an accused bearrande des probabi#is. Par contre, imposer au
the legal burden of proving involuntariness on a  mé@m&s{ublic la charge de persuasion consistant
balance of probabilities is justified under s. 1.a prouver hors de tout doute raisonnable le carac-
There is therefore no violation of the Constitution. eretvolontaire va, erealité, a I'encontre de I'objet
On this latter point, | would note the words of de lagmhption de caramté volontaire. Donc,
Lamer C.J. irR v. Swain, [1991] 1 S.C.R. 933, at  I'impositioa 'accug de la charge de persuasion
pp. 996-97: consistarat prouver le caraete involontaire selon
la pepondrance des probabdi” est justife au
sens de larticle premier. Il n’y a donc aucune vio-
lation de la Constitution. Sur ce dernier point, je
tiens a souligner les propos que le juge en chef

Lamer a tenus darR. c. Swain, [1991] 1 R.C.S.
933, aux pp. 996 et 997:

| also wish to point out that, throughout my reasons
on this issue, | have been careful to speak of the old
common law rule as limiting the s.Gharter right and
as violating the Constitution only after having reached
the conclusion that the limitation is not justified under
s. 1 of theCharter. This choice of language is deliberate
but does not depend on the fact that this case involves a
Charter challenge to a common law rule as opposed to a
legislative provision. Whether one is speaking of a leg-
islative provision or a common law rule it is not, in my
view, correct to speak of a law violating a particular
provision of theCharter (such as s. 7) prior to having
gone through a s. 1 analysis. T®earter guarantees the
particular rights and freedoms set out in it subject to rea-

Jaimemgédement souligner que, tout au long de
mes motifs sur cette question, j'ai pris soin de dire que

'ancienne egle de common law restreignait le droit

garanti par I'art. 7Gleulte et ce n’est qu'a@s avoir
conclu que la restrictaaitnpas justite en vertu de

l'article premier d€Harte que jai dit que laegle

violait la Constitution. Ce choix de temiibéest d
mais ne repose pas sur le fait que ce pourvoi porte sur la
contestation, en vertClkrte d'une Egle de com-

mon law qilgle d’'une dispositionegjislative. Peu

importe qu'il s’agisse d’'une dispost@iative ou

d'unegté de common law, jestime qu’il est faux
d’affirmer gu’'uneglé de droit viole une disposition

aode’laCharte (comme l'art. 7) avant d’avoir pro-

sonable limits which can be, under s. 1, demonstrablyedé & 'examen de I'article premier. L@harte garantit

justified in a free and democratic society. Thus a law
which limits a right set out in th€harter will only vio-

late the Constitution if it is not justified under s. 1. In
this instance, the law will either be struck down (to the
extent of the inconsistency) under s. 52(1) or it will be
reinterpreted so as not to violate the Constitution. If a

les droits etelibgui’y sonehon&s, souseserve de

limites raisonnables dont la justification peut sendh-
trer dans le cadre d'uressshioié et @mocratique en

vertu de l'article premier. Ainsiggleede droit qui
restreint un dnh@& dans laCharte ne violera la
Constitution que si elle n'est pasejuestifiertu de

I'article premier. Dans un tel cas, les parties incompa-
tibles de la egle de droit seront abreg$ en vertu du
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law which limits a right set out in th€harter is par. 52(1) ou reformeés de fagn a ne pas violer la

justified under s. 1, that law does not violate the Constitution. Siegle de droit qui restreint un droit

Constitution. enon& dans laCharte est justifée en vertu de I'article
premier, elle ne viole pas la Constitution.

One final point on the issue of justification. My Il convient de faire une dewtié remarque sur lal81

colleague Binnie J. distinguishes the s. 1 analysis  question de la justification. Meguedk juge
in the present case from that Daviault on the  Binnie distingue I'analyse foeel'sur 'article pre-
basis of the state of the law prior to a change estab-  mier eedege celle effectg” dandDaviault,
lished by this Court. With respect, | cannot agree  en raisoneti ku droit avant un changement
that the issue of whether the previous state of the  appamt'notre Cour. En toutefdfence, je ne
law was more or less advantageous to the accused  puis accepter que la question de satabir si I”
is relevant to the justification of subsequent law. In  eratir du droitetait plus ou moins avantageux
both instances, the relevant matter is whether an pour l'aastditile pour justifier le droit subs”
existing infringement can be justified as a reasona-  quent. Dans les deux cas, la question pertinente est
ble limit in a free and democratic society. The rele-  de savoir si une violation existante est justifiable
vant subject of the s. 1 analysis is therefore the  en tant que limite raisonnable dans le cadre d’'une
current state of the law rather than the comparative e&olibre et @mocratique. L'objet pertinent de
nature of previous law. l'analyse foeel sur l'article premier est donc

I"etat actuel du droit au lieu de la nature compara-

tive du droit angfieur.

As explained above, what an accused must do to Comme je l'ai expliga” plus haut, ce qu’un182
satisfy the evidentiary or proper foundation burden  aedgt faire pour s’acquitter de la charge de
in cases involving claims of automatism is directly egantation ou @tablissement des fondements
related to the nature of the legal burden in such  dans lesucBautomatisme est a{fjlé dpend
cases. Accordingly, a change to the evidentiary  directement de la nature de la charge de persuasion
burden associated with automatism is in order. To  dans ces cas. Rajuamisun changement de la
meet this burden, the defence must satisfy the trial  chargeederpation applicable l'automatisme
judge that there is evidence upon which a properly  s’impose. Pour s’acquitter de cette charge, la
instructed jury could find that the accused acted efed$e doit convaincre le juge du pFede I'exis-
involuntarily on a balance of probabilities. In my  tence d’'une preuve qui permattiaitury ayant
opinion, this evidentiary burden is consistent with cureles directives appropas de conclure, selon
the two-step approach taken by La Forest J. in  épgnirance des probab#is; que l'accusa
Parks, supra. As noted above, the appropriateness  agi involontairement. Selon moi, cette charge de
of the evidentiary burden on the defence at the esqmtation est compatible avec la@thode en
proper foundation stage was not directly at issue  dempes adopE par le juge La Forest dans
before this Court inParks. This explains why l'aef Parks, précitt. Comme nous l'avons vu,
La Forest J. did not find it necessary to refine the  I'opporuthétla charge de ggéntation impas
burdens associated with automatism to the exterst la dfensea’I'étape de Btablissement des fonde-
that it has been necessary for me to do in the pre- meetaitnipas directement en cause devant
sent case. What then is the nature of the evidence  notre CouPatdmsCela explique pourquoi le
which will be required to satisfy this revised juge La Forest n'a pas estiile” de peciser les
proper foundation or evidentiary burden? charges de preepgali’automatisme autant que
jai di le faire en I'espce. Quelle preuve sera donc
requise pour satisfaire Cette nouvelle charge de
présentation ou établissement des fondements?
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A review of the case law reveals that an accused Il ressort d'un examen de la jurisprudence que,
must claim that he acted involuntarily at the rele-  pour s’acquitter de la chargesdatption appli-
vant time in order to satisfy the automatism  cabléautomatisme, I'accesdoit alBguer qu'il
evidentiary burden. As stated earlier, a mere asser- a agi involontairement au moment pertinent.
tion of involuntariness will not suffice. See for Comme je I'ai dé@@demment, une simple el
example Bratty, supra, at pp. 406 and 413-14; gation de cageetihvolontaire ne suffit pas. Voir,
Rabey (Ont. C.A), supra, at pp. 24-25,per  par exemplePBratty, précite, aux pp. 406, 413 et
Martin J.A. adopted by Ritchie Parks, supra, at  414;Rabey (C.A. Ont.), pecite, aux pp. 24 et 25,
p. 897, per La Forest J.;Falconer, supra, at le juge Martin, dont les propos @t adopts par
pp. 250-51 and 266. le juge Ritchiarks, précité, a la p. 897, le juge

La Forest;Falconer, précité, aux pp. 250, 251 et
266.

In addition to an assertion of involuntariness, En plus d’aléguer le caraete involontaire, la
the defence must present expert psychiatric evi-efertse doit @Senter une preuve d’expert en psy-
dence confirming its claim. See for example chiataiel'appui de son adation. Voir, par
Bratty, supra, at p. 413; Falconer, supra, at exemple, Bratty, précite, a la p. 413;Falconer,
pp. 250-57 and 26@)aviault, supra, at pp. 101  pcite, aux pp. 25@ 257, ainsi que 26@®aviault,
and 103;Rabey (S.C.C.),supra, at p. 552,per  précité, aux pp. 101 et 10Rabey (C.S.C.), pe-
Dickson J. Even the appellant in the present case e, &@itta p. 552, le juge Dickson. En I'exqe,
concedes that in the absence of such psychiatricemeanlappelant comae qu’en I'absence d'une
evidence it is unlikely that he could satisfy his evi-  telle preuve psychiatrique il est peu probable qu’il
dentiary or proper foundation burden. pourrait s'acquitter de sa chargesgmfation ou

d’'etablissement des fondements.

The law often requires judges to make subtle Le droit oblige souvent les jugesprendre des

and sophisticated determinations about scientific ecigibns subtiles et complexes au sujet de la

methodology and expert evidence. Cases involving ethode scientifique utile® et de la preuve d'ex-

claims of automatism are no exception. Yet as  pert produite. Les affaires dans lesquelles I'auto-

Breyer J. of the United States Supreme Court aptly ~ matisme egtealie font pas exception. Pour-

recognized inGeneral Electric Co. v. Joiner, 118  tant, comme le juge Breyer de la Cour so@ des

S.Ct. 512 (1997), judges are usually not scientist&tats-Unis I'a pertinemment reconnu dans I'affaire

and thus do not have the scientific training whichGeneral Electric Co. c. Joiner, 118 S.Ct. 512

facilitates the making of such decisions. For this  (1997), le juge restalément pas un scienti-

reason, when law and science intersect, judges fique, de sorte qu'il n'a pas la formation scienti-

must undertake their duties with special care fique qui faciliterait la prise deds®ds. C'est

(p. 520). pourquoi lorsque le droit et la science s’entrecroi-
sent, le juge doit exercer ses fonctions avec une
diligence particukre (p. 520).

Although cases involving claims of automatism Bien que, dans les affaires $automatisme est
do not deal with complex chemical reactions or the egaf; il ne soit pas question deactions chi-
like, they do require judges to assess confusing and  miques complexes ou d'aetmesepbs du
often contradictory psychiatric evidence. In partic-  genre, le juge dwegrdoit manmoinsevaluer
ular, when determining whether the evidentiary = une preuve psychiatriguoaitante et souvent
burden for automatism has been satisfied, trial contradictoire. Plus partgoodint, au moment
judges must be careful to recognize that the weight etlermiiner si I'on s’est acquéttle la charge de
to be given to expert evidence may vary from case esqnfation applicable 'automatisme, le juge du
to case. If the expert testimony establishes a docu- egroddit prendre soin de recomn&” que
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mented history of automatistic-like dissociative
states, it must be given more weight than if the
expert is simply confirming that the claim of
automatism is plausible. In the former case, the
expert is actually providing a medical opinion
about the accused. In the latter case, however, the
expert is simply providing an opinion about the
circumstances surrounding the allegation of
automatism as they have been told to him or her by
the accused. Trial judges must keep in mind thatan ~ ment sur les circonstances entowgatidiall’
expert opinion of this latter type is entirely  d'automatisme, qui lui etétrélages par l'ac-
dependent on the accuracy and truthfulness of the e. tesjuge du pras doit se rappeler que ce der-
account of events given to the expert by the nier type d'opinion d'exepend engfement
accused. Indeed, in the present case, Dr. Janke, the  de I'exactitude eedeild gés faits relasa
defence psychiatrist, qualified his opinion by not-  I'expert par I'aeclsi Ealitt, dans la m@sente
ing that it was based almost exclusively on the  affaire, leJdhke, psychiatre de leeféhse, a
accuracy and truthfulness of the appellants neasoh opinion en faisant remarquer qu'elle
account of events: reposait presque exclusivement sur I'exactitude et
la véracig de la relation des faits de I'appelant:

'importaacactorden une preuve d'expert peut
varier d’'une affali®utre. Il faut attribuer plus
d'importance amaignage d'expert guetablit
I'existence edigdehts documees” détats de
dissociation appes@ntautomatisme g& celui
qui ne fait que confirmer la pEuwsEHikto-
matismegall. Dans le premier cas, I'expert
donne en fait une opirgolicat€ au sujet de
'&cdDans le dernier cas, il se prononce seule-

| think that, that when, in offering the [expert psychiat- TRADUCTION] Je crois que, que lorsque, eregehtant
ric] opinion, it is, in this circumstance, it's contingent I'opinion [d’expert en psychiatrie], elle est, dams le pr’
upon the person being accurate in representing what sent cas, elle est s@sAd@¥actitude de la rela-
they recall from that event. There are circumstances tion, par la personne, du souvenir qu’elle epide cet -
where you do have other witnesses who can give you sode. Il y a des dhy @& d’autres émoins qui
some supportive evidence, but in this situation, you peuvent vous donneléchesits de preuva I'appui,
have to rely on a person. If they're not telling the truth, mais dans le cas qui nous occupe, vous devez vous en
then the opinion is worthless. remet@eune personne. Si elle ne dit pas ite,

I'opinion n'a alors aucune valeur.

In order to satisfy the evidentiary or proper Pour satisfairea’la charge de psentation ou 187

foundation burden, all cases will require an asser- etatblissement des fondements, unegation de
tion of involuntariness and confirming psychiatric ~ caeaetinvolontaire app®g d’'une preuve psy-
evidence. However, this burden will generally chiatrique esessaire dans tous les cas. Toute-
require more than an assertion of involuntariness  fois, cette charge exigetaaleghent plus
on the part of the accused accompanied by con-  qu'uegadibn de caraete involontaire de la
firming expert evidence that automatism is plausi-  part de I'accoaifirmée par une preuve d'ex-
ble assuming the account of events given to the  pert que l'automatisme est plausible en supposant
expert by the accused was accurate and truthful.  que les faitssraldigxpert par I'accus’sont
The recognition of Sopinka, Lederman and Bryant  exacterdiglies. Ce point de vue est appuy’
in The Law of Evidence in Canada, supra, at par le fait que, dan¥he Law of Evidence in

p. 129, that “[p]olicy considerations are importantCanada, op. cit., & la p. 129, Sopinka, Lederman et

in determining the sufficiency of evidence that is
required to satisfy [evidential burdens] in both
criminal and civil proceedings” supports such an
approach. | will now attempt to provide some gui-
dance on what additional evidence is relevant to
the determination of whether the defence has
raised evidence which would permit a properly
instructed jury to find that the accused acted

Bryant reconnaissent TRMOUCTION] «[d]es
coastions d'ordre public sont importantes
poecidEr du caraete suffisant de la preuve
requise pour satisfaire [aux charges de preuve] tant
erengatifiminelle qu’en matdie civile». Je vais
maintenant tenter de fournir certaines indications
sur la nature des a&léraents de preuve perti-

nents requis Emided si la dfense a soumis
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involuntarily on a balance of probabilities. The  une preuve qui permettaatjury ayant @) des
factors discussed here are given only by way of  directives appespdé conclure, selon laepr”
example and are meant to illustrate the type of poamte des probab#s, que l'accus’a agi
reasoning trial judges should employ when evalu-  involontairement. Les facteureanalys sont
ating the evidence adduced at trial. exgogud titre d’exemple destind illustrer le
genre de raisonnement que le juge du gsoc’
devrait adopter ervaluant la preuve psen¢e au
proces.
188 Both the majority and dissent of this Court in Dans I'argt Rabey, précit, de notre Cour, tant
Rabey, supra, recognized that a “shocking” psy- les juges majoritaires que les juges dissidents ont
chological blow was required before non-mental  reconnu qu’un choc psychologique «traumatisant»
disorder, rather than mental disorder, automatisnetait " récessaire pour que Il'automatisme sans
could be left with the trier of fact. AlthougRabey  troubles mentaux, au lieu de l'automatisme avec
dealt specifically with “psychological blow” troubles mentaux, puisse Soumis T'appgcia-
automatism, | am of the opinion that it is appropri-  tion du juge des faémeVsi, dans cette affaire,
ate in all cases for trial judges to consider the etdit"peci€ment question d’automatisme «pro-
nature of the alleged automatism trigger in order to  gopar un choc psychologique», jestime qu'il
assess whether the defence has raised evidence on  convient dans tous les cas que le juge du proc’
which a properly instructed jury could find that the  examine la nature elemént @clencheur de
accused acted involuntarily on a balance of [l'automatismegwl pour eterminer si la
probabilities. With reference to psychological blow efalise a soumis une preuve qui permettrain”
automatism specifically, | agree that the defence  jury ayant des directives appropd$ de con-
will generally have to provide evidence of a trigger  clure, selondpgmdtrance des probab#is; que
equivalent to a “shock” in order to satisfy its evi-  l'aceus”agi involontairement. En ce qui con-
dentiary burden. cerne particeiement I'automatisme provogyar
un choc psychologique, je reconnais quedfedse
devra @néralement prouver I'existence d'waié-
ment dclencheurequivalanta’ un «choc» pour
s'acquitter de sa charge despentation.

189 The existence or non-existence of evidence L’existence ou l'inexistence d’'une preuve corro-

which corroborates the accused’s claim of automa-  borant 'automatissgegghlar 'accus’seraega-
tism will also be relevant to the assessment of lement pertinente geumdier si un jury ayant
whether a properly instructed jury could find that cuedes directives appropd$ pourrait conclure,
the accused acted involuntarily on a balance of selonelpoprance des probab#is, que I'ac-
probabilities. Such evidence may take different ecw@s’agi involontairement. Cette preuve peut
forms. Two examples are worth noting here. First, etievdifferentes formes. Deux exemples sont
evidence of a documented medical history of auto-  dignes de mention ici.eRmrant, la preuve
matistic-like dissociative states would certainly  congeosd’an€@dents mticaux documests
assist the defence in satisfying a trial judge that a etats”de dissociation appamesé I'automatisme
properly instructed jury could find that the accused  aidetairsént la dfensea’ convaincre le juge
acted involuntarily on a balance of probabilities. du pso@u’un jury ayant oe, des directives
Furthermore, the more similar the historical pat- appegwipourrait conclure, selon laepond-
tern of dissociation is with the current claim of  rance des prolemiliflie I'accusa agi involon-
automatism, the more persuasive the evidence will  tairement. En outre, pktatieslé dissociation
be on the issue of involuntariness. For example, a eriant’s s’apparenteromat celui aléglg, plus la
documented history of dissociation in response to  preuve du earattvolontaire sera convain-
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the particular triggering stimuli in question in the  cante. Par exemple, desdants documees de
case could serve as strong evidence that the same  dissociation peoyaaquiElément @clencheur
stimuli once again triggered an involuntary en cause dans une affaire pemicctinstitue-
response. Although | would not go so far as to  raient une preuve solide quenie diément
make a medical history of dissociation a require- eclehcheur a de nouveau provequne €action
ment for the defence to meet its evidentiary burden  involontaieméVSi je ne vais pas jusqudire
at the proper foundation stage, | would note that  que desdaietits redicaux de dissociation sont
the lack of such evidence is also a relevant factorecessaires pour que lafdhse s'acquitte de la
in determining whether this defence burden has  chargeedenggtion qui lui incombe I'etape de
been satisfied. #fablissement des fondements, je tiansouli-
gner que l'absence d'une telle preuve constitue
aussi un facteur pertinent pouetdfminer si la
défense s’est acquitt’ de cette charge.

Corroborating evidence of a bystander which Le témoignage d'un observateur qui corroboré?
reveals that the accused appeared uncharacteristi-  que, contraizesoartabitude, I'accasivait le
cally glassy-eyed, unresponsive and or distant regard vitreux, n'avait asaatien’ou semblait
immediately before, during or after the alleged distant édimement avant, pendant ou ewpr’
involuntary act will also be relevant to the assess-  I'acte involontaggudlEeraegalement pertinent
ment of whether the defence has raised evidence  peterndiher si la efense a @msSent” une
on which a properly instructed jury could find that  preuve qui permetrain jury ayant & des
the accused acted involuntarily on a balance of directives appespdé conclure, selon laepr’
probabilities. This is confirmed by the expert evi-  peradice des probab#éi$, que l'accus’a agi
dence of Dr. Murphy, the Crown psychiatrist in the  involontairement. Comme nous l'avons vu, c’'est
present case, as set out above. Indeed, the fact that  ce que confirme exe llesgimoignage d’ex-
it is common practice for judges to note specifi- pert duMurphy, le psychiatre du minete
cally witness’ comments about the appearance of  public. En fait, comme les juges ont I'habitude de
the accused at the relevant time indicates that this  relever les observatioremdess tconcernant
may already be a factor weighed in the assessment  I'apparence deel’aocosdment pertinent, cela
of whether or not the defence has satisfied its evi-  indique qu’il pgatsgir d’'un facteur qui est
dentiary burden in cases involving claims of  pris en camatibn pour dferminer si la efense
automatism. | would caution, however, that the  s’est aegud€ sa charge desggntation dans un
evidence of bystanders must be approached very wcdawomatisme est ajie. Je tiens cepen-
carefully since automatism and rage may often be  daomvenir qu'il faut aborder avec beaucoup
indistinguishable to untrained bystanders. de prudencenwighage d'observateuetant

donré qu'automatisme et rage peuvent souvent
étre confondus par le profane.

Another factor which trial judges should con- Le mobile est un autre facteur que le juge ddt
sider in assessing whether the defence has raised espdewtait prendre en considtion pour dter-
evidence which would permit a properly instructed  miner siefense a mSen¢” une preuve qui per-
jury to find that the accused acted involuntarily on  mettaiin jury ayant @ des directives appro-

a balance of probabilities is motive. A motiveless eesi"de conclure, selon laepondrance des
act will generally lend plausibility to an accused’'s  probaslitque I'accus’a agi involontairement.
claim of involuntariness. Indeed, in the present  Un acte gratuiemgféralement une plausibi-
case, Dr. Murphy, the Crown psychiatrist, testified e dt'une altgation de caraeté involontaire par
that since the mind and body of a person in a dis- l'acclsi Ealitt, dans la @msSente affaire, le
sociative state have been split, she would expect’ Mbrphy, psychiatre du ministe public, a
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that there would usually be no connection betweeremotgré que, puisque l'esprit et le corps d'une
involuntary acts done in a state of automatism and  personetatd€ dissociation son¢®Es, elle
the social context immediately preceding them.  s’attendraé qu'il n'y ait habituellement aucun
Dr. Murphy also noted that if a single person is lien entre les actes involontaires acconefdis en ~
both the trigger of the alleged automatism and the  d’automatisme et le contexte social quieles a pr’
victim of the automatistic violence, the claim of edés imne€diatement. Elle agalement fait obser-
involuntariness should be considered suspect. |  ver que, lorsqu'eme pérsonne est la fois
agree that the plausibility of a claim of automatism eléfent @clencheur de 'automatisme edlg et
will be reduced if the accused had a motive to  la victime de la violence quieealg, il y a lieu
commit the crime in question or if the “trigger” of  de mettre en doutesfjalion de caraete invo-
the alleged automatism is also the victim. On the lontaire. Je conviens qu'egatial” d’automa-
other hand, if the involuntary act is random and tisme sera moins plausible si d'ageai$” un
lacks motive, the plausibility of the claim of  motif de commettre le crime en cause oal&i I'«”
automatism will be increased. A question that trial ~medelicheur» de I'automatismeeglg est la
judges should ask in assessing whether the defence  victime estie-nfPar ailleurs, si I'acte involon-
has raised evidence which would permit a properly  taire est accompli au hasard et sans regtf, I'all”
instructed jury to find that the accused acted invol-  tion d’automatisme sera davantage plausible. En
untarily on a balance of probabilities is therefore  egu&nce, pouradérminer si la efense a @
whether or not the crime in question is explicable eamé preuve qui permettrat un jury ayant
without reference to the alleged automatism. If this curdes directives appropaé de conclure, selon
guestion can be answered in the negative, the plau- elgop&rance des probabiis, que I'accus’a
sibility of the accused’s claim of involuntariness  agi involontairement, le juge degpd®/rait se
will be heightened. Such was the caseParks, @ demander si le crime en cause peut s’expliquer
supra, for example, where there was no explana- epafidamment de I'automatismecgllé. S'il est
tion for why the accused would attack his “in-  possible efondrea’ cette question par lega-
laws”, with whom he otherwise had a good rela- tive, la plaugbili€ I'alégation de caraete
tionship, except automatism induced by a state of  involontaire par l@a®ra accrue. Ttait le
somnambulism. In contrast, if this question cas, par exemple, Riks, précitt, al aucune
invokes a positive response, the plausibility of the  autre raison que 'automatisraganusétat de
claim of involuntariness will be decreased. somnambulisme n’expliquait pourquoi Baccus’
avait agress’ses beaux-parents, avec quethit
par ailleurs en bons termes. Par contre, s'il est pos-
sible de €pondrea’la question par l'affirmative,
l'all'egation de caraeté involontaire sera moins
plausible.

192 To sum up, in order to satisfy the evidentiary or Somme toute, pour s'acquitter de la charge de

proper foundation burden in cases involving egantation ou @tablissement des fondements
claims of automatism, the defence must make an  dans un wad&uiomatisme est invogy’la
assertion of involuntariness and call expert psychi- efeniSe doit @Senter une atjation de caraete

atric or psychological evidence confirming that involontaire, cord@rpar legmoignage d’expert
assertion. However, it is an error of law to con-  d'un psychiatre ou d’'un psychologue. Toutefois,
clude that this defence burden has been satisfied conclure quefelasel’s’est acquitt” de cette
simply because the defence has met these two charge simplement parce qu'elle aasatsfait °
requirements. The burden will only be met where  deux exigences est une erreur de droit. Elle ne s’en
the trial judge concludes that there is evidence  sera a@guqjtie sile juge du pres conclut qu'il

upon which a properly instructed jury could find  existe une preuve qui permettwtjury ayant

that the accused acted involuntarily on a balance of cu des directives appropgs de conclure, selon
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probabilities. In reaching this conclusion, the trial
judge will first examine the psychiatric or psycho-
logical evidence and inquire into the foundation
and nature of the expert opinion. The trial judge
will also examine all other available evidence, if
any. Relevant factors are not a closed category and
may, by way of example, include: the severity of
the triggering stimulus, corroborating evidence of
bystanders, corroborating medical history of
automatistic-like dissociative states, whether there
is evidence of a motive for the crime, and whether
the alleged trigger of the automatism is also the
victim of the automatistic violence. | point out that
no single factor is meant to be determinative.
Indeed, there may be cases in which the psychiat-
ric or psychological evidence goes beyond simply

l@pamatrance des probabiis; que l'accus’a
agi involontairement. Pour tirer cette conclusion, le
juge dugsammmence par analyser la preuve
psychiatrigue ou psychologique, et examiner le
fondement et la nature de l'opinion d'expert. Il
anafjaement tout autrelément de preuve
disponible. Les facteurs pertinents ne sont pas
exhaustifs et peuvent notamment inclure Entensit’
ddément @clencheur, leethoignage corrobo-
rant d’observateurs,deslants redicaux cor-
roboraetsitd’de dissociation apparesd I'au-
tomatisme, la question de savoir s'il y a preuve de
I'existence d’'un mobile du crime et celle de savoir
si la personne qui eeckEhdie I'état d’automa-
tismegatgment la victime de la violence qui
essalg. Je pecise qu’aucun facteur ne se veut

corroborating the accused’s version of events, for etemhinanta’lui seul. En fait, il peut y avoir des

example, where it establishes a documented
history of automatistic-like dissociative states. Fur-
thermore, the ever advancing state of medical
knowledge may lead to a finding that other types
of evidence are also indicative of involuntariness. |
leave it to the discretion and experience of trial
judges to weigh all of the evidence available on a

caka @reuve psychiatrique ou psychologique

fait plus que simplement corroborer la relation des
faits de l'accpar exemple, eretdblissant
I'existence ebtiddéhts documees” détats de
dissociation appagetiiutomatisme. En outre,
'avancement constant des connaissadeces m’
cales peut armecenclure que d'autres types

case-by-case basis and to determine whether aeléndénts de preuve indiqueegdlement I'ab-

properly instructed jury could find that the accused
acted involuntarily on a balance of probabilities.

sence de eaacilontaire. Je m’en remedsla
disiori eta I'expérience du juge du pres pour

ce qui est de soupeser toute la preuve disponible
dans chaque affaire, et deaider si un jury ayant
recu des directives appropg$ pourrait conclure,
selon la pepondrance des probabiis, que l'ac-
cusg a agi involontairement.

F. Sep 2: Determining Whether to Leave Mental
Disorder or Non-Mental Disorder Automatism
with the Trier of Fact

Only if the accused has laid a proper foundation
for a defence of automatism will it be necessary
for the trial judge to determine whether mental dis-
order or non-mental disorder automatism should
be left with the trier of fact. If the trial judge con-

cludes that a proper foundation has not been estab-

lished, the presumption of voluntariness will be

effective and neither automatism defence will be
available to the trier of fact. In such a case, how-
ever, the accused may still claim an independent
s. 16 defence of mental disorder.

F.

Deuxieme étape: déterminer sil y a lieu de
soumettre a |’appréciation du juge des faits
I" automatisme avec ou sans troubles mentaux

Ce nest qu'une fois que l'acoeisa etabli les 193
fondements d'efemsE d’automatisme que le
juge duegrdoit @cider s'il y a lieu de soumet-

atfapp@ciation du juge des faits 'automatisme

avec ou sans troubles mentaux. S’il conclut que
ces fondements n'egtgiablis, la pesomp-
tion de caractolontaire s'applique et aucune
daderbes d’automatisme ne petrie"soumisa
l'aption du juge des faits. En pareil cas
cependant, Bagmug’ toujours invoquer une

efelise indpendante de troubles mentaux fead”

sur l'art. 16.
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The determination of whether mental disorder La question de savoir si le juge des faits devrait
or non-mental disorder automatism should be lefetre “saisi d'une efense d’automatisme avec ou
with the trier of fact must be undertaken very care-  sans troubles mentauetdpitranché avec
fully since it will have serious ramifications for = beaucoup de prudeetant ‘donm” les graves
both the individual accused and society in general.epertussions qui eresulteronta’la fois sur l'ac-
As mentioned above, mental disorder automatism e twishéme et sur la soceé en gréral. Comme
is subsumed by the defence of mental disorder as nous l'avons vu, lautomatisme avec troubles
set out in theCode. Accordingly, a successful  mentaux est subswous la dfense des troubles
defence of mental disorder automatism will result ~ mentawvysw” par leCode. Par consquent,
in a verdict of not criminally responsible on l'acceptation d'urefed$e d’automatisme avec
account of mental disorder as dictated by s. 672.34  troubles mentauxeratrah verdict de non-
of the Code. Under s. 672.54, an accused who responsabgitlr cause de troubles mentaux,
receives this qualified acquittal may be discharged  cordorenta I'art. 672.34 diCode. Aux termes
absolutely, discharged conditionally or detained in  de l'art. 672.54, I'acgusfait I'objet d'un tel
a hospital. In contrast, a successful defence of non-  verdicepedittBré inconditionnellement, ldré
mental disorder automatism will always result in  conditionnellementetend”dans undpital. Par
an absolute acquittal. contre, I'acceptation d’'upéedSe d’automatisme

sans troubles mentaux entrefa toujours I'acquit-
tement pur et simple.

The assessment of which form of automatism Décider de la forme d’automatisme qui devrait
should be left with the trier of fact comes down toetre”™ soumisea "I'app€ciation du juge des faits
the question of whether or not the condition revierdferminer si KEtat alEgue par I'accus’
alleged by the accused is a mental disorder. Mental  correspales troubles mentaux. L'expression
disorder is a legal term. It is defined in s. 2 of the  «troubles mentaux» est une expression juridique
Code as “a disease of the mind". Parks, supra,  définie a I'art. 2 duCode commeetant une «mala-
at pp. 898-99, the majority of this Court adopted  die mentale». Dan®tI'Barks, précitt, aux
the reasons of Martin J.A. iRabey (Ont. C.A.), pp. 898 et 899, notre Coaula majori€ a adop”
supra, which included the following explanation of  les motifs du juge Martin, dRabsy (C.A. Ont.),
the term “disease of the mind”, at pp. 12-13: eqgi, qui comprenaient I'explication suivante du

terme «maladie mentale», aux pp. 12 et 13:

Although the term “disease of the mind” is not capa- TRAPUCTION] Bien qu'’il soit impossible de efinir

ble of precise definition, certain propositions may, | aveecigion le terme «maladie mentale», je crois

think, be asserted with respect to it. “Disease of the gu'on peut faire valoir certaines propasitcais °

mind” is a legal term, not a medical term of art; egard. «Maladie mentale» est une expression juridique,

although a legal concept, it contains a substantial medi- non une expression du vocakdiaak bién que ce

cal component as well as a legal or policy component. soit une notion juridique, elle renferglément
médical important ainsi qu’urelément juridique ou
d’ordre public.

The evidence of medical witnesses with respect to the ehwitjnage des expertsedicaux sur la cause, la

cause, nature and symptoms of the abnormal mental nature et leomané Etat mental anormal dont
condition from which the accused is alleged to suffer, aurait souffert l'acetu$d fapn dont ceefat est con-

and how that condition is viewed and characterized from eré&ie’ qualifé du point de vue edical sont &S utiles

the medical point of view, is highly relevant to the judi- aux tribunaux qui doivetetrdiner si un tetat peut

cial determination of whether such a condition is capa- constituer une «maladie mentale». L'opinion des experts
ble of constituting a “disease of the mind”. The opinions edimaux sur la question de savoir si etat”mental

of medical witnesses as to whether an abnormal mental anormal constitue ou non une maladie mentale n’est
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state does or does not constitute a disease of the mind toutefoisefmmidinte puisqu’il s’'agital” d'une
are not, however, determinative, since what is a disease question de droit . . .
of the mind is a legal question. . . .

In Rabey (Ont. C.A.), Martin J.A. described the  DansRabey (C.A. Ont.), le juge Martin aatrit 196
task of the trial judge in determining the disease of  ainsathequi incombe au juge du pescde
the mind issue as follows, at p. 13: trancher la question de la maladie mentale (°
p. 13):

| take the true principle to be this: It is for the Judge  TRAPUCTION] Je considre que le gfitable principe
to determine what mental conditions are included within est le suivant: il appartient au jugterdargr quels
the term “disease of the mind”, and whether there is angtats ‘mentaux sont englkebpar I'expression «maladie
evidence that the accused suffered from an abnormal mentale», et s'il existe une preuve geeskairous’
mental condition comprehended by that term. vait danstainmental anormal \@spar cette expres-
sion.

Taken alone, the question of what mental condi- Prise isofment, la question de savoir quetats 197
tions are included in the term “disease of the  mentaux sont esglwdy’ 'expression «maladie
mind” is a question of law. However, the trial mentale» est une question de droit. Toutefois, le
judge must also determine whether the condition  juge dueprdoiteégalement eferminer si lEtat
the accused claims to have suffered from satisfies  dans lequel Eapgetsnd sstre troue” satisfait
the legal test for disease of the mind. This involves  aererijuridigue de la maladie mentale. Il lui
an assessment of the particular evidence in the case  fauewedduger la preuve psentge dans I'affaire
rather than a general principle of law and is thus a  dont il est saisi, au lieu d’'un priecipal gle
guestion of mixed law and fact. S&wutham, droit, de sorte qu'il s’agit d’'une question mixte de
supra, at paras. 35 and 36. The question of whether  droit et de faitSelatinam, précité, aux par. 35
the accused actually suffered from a disease of the et 36. La question de savoir & kacgfrait
mind is a question of fact to be determined by the eritablement d’'une maladie mentale est une ques-
trier of fact. SedRabey (S.C.C.),supra, at p. 519, tion de fait qui doétre trancké par le juge des
per Ritchie J.; Parks, supra, at p. 897,per faits. Voir Rabey (C.S.C.), pecit, a la p. 519,

La Forest J.; andBratty, supra, at p. 412,per le juge Ritchie;Parks, précit, a la p. 897, le
Lord Denning. juge La ForestBratty, précitt, a la p. 412,
lord Denning.

In response to the above-mentioned proposed Réagissantala proposition susmentioea”de 198
revisions to theCode regarding automatism, the  modifier 8ode en ce qui concerne l'automa-
Canadian Psychiatric Association submitted a  tisme, 'Association des psychiatres du Canada a
Brief to the House of Commons Standing Commit- eseri¢” un nEmoire au Comé permanent de la
tee on Justice and the Solicitor General. In this  justice et du Sollicéeérayde la Chambre des
brief, the Association, on behalf of its 2,400 mem-  communes. Danseo®ing, I'’Association, qui
bers nationwide, suggested that from a medical compte 2 400 mearitzelselle du pays, a laiss”
perspective, all automatism necessarily stems from  entendre que, du point dedice, ndut auto-
mental disorder. Accordingly, the Association rec- matis@eodle rcessairement de troubles men-
ommended that non-mental disorder automatism  taux. Elle a donc recoentaasdppression de

be eliminated and all claims of automatism be clas- 'automatisme sans troubles mentaux et de classer
sified as mental disorders. tout automatismegalf” commeetant un trouble
mental.

Since mental disorder is a legal term, the opin- Vu que I'expression «troubles mentaux» est uhe?
ion of the Canadian Psychiatric Association, while  expression juridique, I'opinion de I'Association,
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relevant, is not determinative of whether two dis-
tinct forms of automatism, mental disorder and
non-mental disorder, should continue to be recog-
nized at law. In my opinion, this Court should not
go so far as to eliminate the defence of non-mental
disorder automatism as the Association suggests.

qguoique pertinente, n'esefegimuhiante quard °

savoir s'il y a toujours lieu, en droit, de né@onna”
deux formes distinctes d’automatisnsedoest-

'automatisme avec troubles mentaux et 'automa-
tisme sans troubles mentaux. J'estime que notre
Cour ne devrait pas allea jssppiimer la

However, | take judicial notice that it will only be ef¢hse d'automatisme sans troubles mentaux,

in rare cases that automatism is not caused by

mental disorder. Indeed, since the trial judge will

have already concluded that there is evidence upon

comme leersudid\ssociation. Je reconnais
cependant d’'office qu'ilesstdre que I'automa-
tismecoelld pas de troubles mentaux. En fait,

which a properly instructed jury could find that the etarit done’que le juge du pres aura dja dcidé

accused acted involuntarily on a balance of
probabilities, there is a serious question as to the
existence of an operating mind by the time the dis-
ease of the mind issue is considered. The forego-

gu'il existe une preuve qui permeettnaijury
ayantdes directives appropgs de conclure,
selonepopErance des probabiis, que l'ac-

e @isagi involontairement, il se posera une

ing lends itself to a rule that trial judges start from erieise question quara l'existence d'unefat

the proposition that the condition the accused
claims to have suffered from is a disease of the

d’esprit conscient au moment d’examiner la ques-
tion de la maladie mentale. Ceogle pérmet

mind. They must then determine whether the evi- etalblir la egle selon laquelle le juge du pesc’

dence in the particular case takes the condition out
of the disease of the mind category. This approach
is consistent with this Court’s decision Rabey,
supra.

part du principe efat ddns lequel I'accas’
egad ‘avoirte constitue une maladie mentale. ||

doit ensuite dferminer si la preuve soumise fait
sortir I'eétat alEgle de la ca@orie de la maladie

mentale. Ce point de vue est compatible avec
I'arret Rabey, précite.

In Rabey, this Court adopted the “internal cause
theory” of Martin J.A. as the primary test for
determining whether automatism resulting from a
psychological blow stems from a disease of the
mind. The following is a portion of Martin J.A.’s
explanation of this approach, which was cited with

DansRabey, notre Cour a adoptla «tl€orie de

la cause interne» du juge Martin comrmaee crit’
principal paaterdiiner si I'automatisme pro-
egopaf un choc psychologiqueeabule d'une

maladie mentale. Voici un extrait de I'explication
de cedtterithpar le juge Martin, que notre Cour

approval by the majority of this Court, at p. 519: a la’ majori€ a ci€, en I'approuvanta la p. 519:

In general, the distinction to be drawn is between a
malfunctioning of the mind arising from some cause
that is primarily internal to the accused, having its
source in his psychological or emotional makeup, or in
some organic pathology, as opposed to a malfunctioning
of the mind, which is the transient effect produced by
some specific external factor such as, for example, con-
cussion. Any malfunctioning of the mind or mental dis-
order having its source primarily in some subjective
condition or weakness internal to the accused (whether
fully understood or not) may be a ‘disease of the mind’
if it prevents the accused from knowing what he is
doing, but transient disturbances of consciousness due
to certain specific external factors do not fall within the
concept of disease of the mind.

TRAUCTION] De fagon ggrérale, on fait une distinc-
tion entreedéqdilibre mental déoulant d’'une cause
essentiellement interne, dont I'origirelderdnstitu-
tion psychologigemotionnelle de I'acciesbua une

maladie organiquee€glalibre mental momentan”
progopaf un facteur sgifiguement externe, par
exemple, une comneséibrale. Tout d&quilibre
ou trouble meesalltent d’'unetat ou d’'une faiblesse
subjective papeccug (qu'elle soit ou non toud °
fait comprise) peut constituer une «maladie mentale»
s'ilechpT'accus’de savoir ce gqu'il fait. Par ailleurs,
des troubles moresrana conscience dasies fac-
teurs extexcifigues ne revent pas du concept de
la maladie mentale.
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It is clear from Martin J.A.'s reasons that the Il ressort des motifs du juge Martin que ladh” 201
internal cause theory starts from the proposition rie de la cause interne suppose, a pri@iatjue I”
that the condition the accused claims to have suf-  dont I'acoe$énd avoir souffert est une mala-
fered from is a disease of the mind. At pp. 21-22,  die mentale. Il dit ce qui suit aux pp. 21 et 22 de
he states: son jugement:

The malfunctioning of the mind which the respondent TRAPUCTION] Le dé€quilibre mental dont I'accesa
suffered, although temporary, is a “disease of the mind”, souffeetnans’il a €t temporaire, constitue une
unless it can be considered as a transient state produced «maladie mentale», saues@ pensidfé comme

by an external cause within the meaning of the authori- etanmomentamfésultant d’'une cause externe au sens
ties. de la jurisprudence et de la doctrine.

In my view, the ordinary stresses and disappoint- A mon avis, le stress et les conted#s courantes de
ments of life which are the common lot of mankind do la vie qui sont le lot commun de I'hemanidnsti-
not constitute an external cause constituting an explana- tuent pas une cause externe qui peut servir d’explication
tion for a malfunctioning of the mind which takes it out a uh d<quilibre mental et le sortir de la egbrie
of the category of a “disease of the mind”. [Emphasis «maladie mentale». [Je souligne.]
added.]
The reasons of La Forest J.Rarks, supra, are Les motifs du juge La Forest dans l&rParks, 202
sometimes read as reversing Rabey notion that  peCité, sont parfois interptés comme infirmant
the disease of the mind inquiry should begin from elidéxprinee dansRabey que I'examen de la
the proposition that the condition the accused question de la maladie mentale devrait partir du
claims to have suffered from is a disease of the principe oiat |dans lequel I'accasalégue
mind. However, La Forest J. clearly stipulated, at  aetdirconstitue une maladie mentale. Toutefois,
p. 898, that “the approach to distinguishing le juge La Forest a clairementanalilgup. 898,
between insane and non-insane automatism was gue «notre ablia dans I'aef Rabey, la
settled by this Court’'s judgment Rabey”. Fur-  fagon de distinguer entre I'automatisme avee-ali’
thermore, in applying the second step of the nation mentale et 'automatisme smasioali’
automatism analysis, La Forest J. considered mentale». De plus, edagmatia secondetape
whether policy factors precluded a finding of non-  de l'analyse de l'automatisme, le juge La Forest
mental disorder automatism (p. 908). In the end, s’est demsirdEs facteurs d'ordre public egap”
given the fact specific approach taken by this  chaient de coreliaeitomatisme sans troubles
Court inParks, | would conclude thaParks can-  mentaux (p. 908). En somme, vu éandirche fac-
not be interpreted as reversiRgbey on this issue.  tuelle particalié que notre Cour a adeptdans
Parks, je suis d'avis de conclure que cetearne
peutétre interpe® comme infirmanRabey sur ce

point.
G. Determining Whether the Condition the G. Déterminer s [I'é&at dans lequel I'accusé
Accused Claims to Have Suffered from is a allegue avoir été constitue une maladie men-
Disease of the Mind tale

In Parks, La Forest J. recognized that there are Dans I'argt Parks, le juge La Forest a reconnif93
two distinct approaches to the disease of the mind  I'existence de deriethdistinctes en mate
inquiry: the internal cause theory and the continu-  d’examen de la question de la maladie mentale: la
ing danger theory. He recognized the internal eotf€ de la cause interne et celle du risque sub-
cause theory as the dominant approach in Cana-  sistant. Il a reconnu qeeria d& la cause
dian jurisprudence but concluded, at p. 902, that interne esedsig¢hdominante dans la jurispru-
this theory “is really meant to be used only as an  dence canadienne, mais il a adaci, 902,
analytical tool, and not as an all-encompassing  «qu’on entend appliquer eetie Hirnplemera
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methodology”. This conclusion stemmed from a titre d'instrument d'analyse, etantire’ de
finding that somnambulism, the alleged trigger of ethodologie universelle». Cette conclusion
the automatism irParks, raises unique problems ecbBulait d'une constatation que le somnambu-
which are not well-suited to analysis under the lisme, &@epduelément @clencheur de l'auto-
internal cause theory. | agree that the internal matisme dargs, soubve des prokimes
cause theory cannot be regarded as a universal uniques quetset pnala’ une analyse foed’
classificatory scheme for “disease of the mind”.  sur &otle de la cause interne. Je conviens que
There will be cases in which the approach is not cette eterrti€orie ne sauraittfe considiée
helpful because, in the words of La Forest J., at commegime universel de classification de la
p. 903, “the dichotomy between internal and exter-  «maladie mentale». Dans certains cas, elle n’est
nal causes becomes blurred”. Accordingly, a new  d'aucuneeutidit; pour reprendre les termes du
approach to the disease of the mind inquiry is in  juge La Fearéstp. 903, «la dichotomie entre les
order. As | will explain below, a more holistic  causes internes et externes s’estompe». Une nou-
approach, like that developed by La Forest J. in  vetlerfal’aborder I'examen de la question de la
Parks, must be available to trial judges in dealing maladie mentale s'impose donc. Comme je vais
with the disease of the mind question. This  I'expliquer plus loin, le juge desdmt dispo-
approach must be informed by the internal cause  ser d'etieode plus globale, comme celle con-
theory, the continuing danger theory and the poleue par le juge La Forest daParks, pour trancher
icy concerns raised in this Court’'s decisions in  la question de la maladie mentale. €btidem”
Rabey and Parks. doit s’inspirer de la thorie de la cause interne, de

la théorie du risque subsistant et degqucdupa-

tions d'ordre public soul®@gs dans les a@ts

Rabey et Parks de notre Cour.

(1) The Internal Cause Theory (1) Leetrie de la cause interne

The internal cause theory was developed in the La théorie de la cause internect® cortue dans
context of psychological blow automatism. Under  le contexte de I'automatisme peopaguh choc
the internal cause theory, the trial judge must com-  psychologique. Suivant eette,thour dfermi-
pare the accused’s automatistic reaction to the psy-  nestat tians lequel I'accasdlégue avoireté
chological blow to the way one would expect a  constitue une maladie mentale, le juge efu proc’
normal person in the same circumstances to react  doit compagsction automatique de I'aceus’
in order to determine whether the condition the  au choc psychologique awsct@na laquelle
accused claims to have suffered from is a disease  on s’attendrait de la part d’'une personne normale
of the mind. As K. L. Campbell points out, at dans lanm”situation. Comme le souligne K. L.
p. 354 of his article “Psychological Blow Automa-  Campbell dans son article inttREychological
tism: A Narrow Defence” (1980-81), 28rim.  Blow Automatism: A Narrow Defence» (1980-81),
L.Q. 342, how can abnormality be defined in any @3m. L.Q. 342,a la p. 354: comment peut-on
other way but by comparison to what is normal. efimf I'anormali® autrement que par rapparte
The words of Martin J.A. irRabey (Ont. C.A.), qui est normal? Les propos que le juge Martin a
supra, adopted by the majority of this Court, at  tenus dRatzy (C.A. Ont.), pecité, et que notre
p. 520, highlight this comparative approach to the  Cour a edapta majori€, a la p. 520, mettent
disease of the mind question: emidence cette t@n comparative d’aborder la

guestion de la maladie mentale:

In my view, the ordinary stresses and disappoint- TRAPUCTION] A mon avis, le stress et les conteds
ments of life which are the common lot of mankind do courantes de la vie qui sont le lot commun de I'huma-
not constitute an external cause constituting an explana- e naitonstituent pas une cause externe qui peut servir
tion for a malfunctioning of the mind which takes it out d’explicationn &Lquilibre mental et le sortir de la
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of the category of a “disease of the mind’. | leave catgorie «maladie mentale». [. . .] Je laisse @té,qUs-

aside, until it becomes necessary to decide them, cases a ceqU’ils se @sentent, les casid’etat de dissocia-

where a dissociative state has resulted from emotional éisnlte” d'un cho@rmotionnel sans blessures phy-
shock without physical injury, resulting from such siques: par exemple le fait det@dmpliqué dans un

causes, for example, as being involved in a serious acci- accident grave sans avoir subi de blessures physiques,
dent although no physical injury has resulted; being the d’abivictime d’'un assaillant brandissant un cou-
victim of a murderous attack with an uplifted knife, not- teau tout en aa@mpR a des blessures physiques,
withstanding that the victim has managed to escape d’avoir waifrercher assassirou gravement agress’
physical injury; seeing a loved one murdered or seri- etc. Onapjiste titre pgSumer qu’une personne nor-

ously assaulted, and like situations. Such extraordinary male ordinaire pussfféate par ce genre eléne-

external events might reasonably be presumed to affect ment externe extraordinaire, sans qu'intervienne la
the average normal person without reference to the sub- constitution subjective de la persoeea @epeile

jective makeup of the person exposed to such experi- eriexge.

ence.

The nature of the alleged trigger of the automa- La nature du mmtenduelément éclencheur de 29°
tism is at the centre of the comparison the trial  I'automatisme est au coeur de la comparaison que
judge must undertake. For example, in the context  doit effectuer le juge dis.pRac exemple, dans
of psychological blow automatism, both the major- le cas d'un automatisme peoywaguln choc
ity and dissent of this Court iRabey recognized  psychologique, tant les juges majoritaires que les
that a “shocking” psychological blow was required  juges dissidents ont reconnu, daifébey de
before non-mental disorder, rather than mental dis-  notre Cour, qu'un choc psychologique «traumati-
order, automatism could be left with the trier of  sastiit'récessaire pour que 'automatisme sans
fact. To this end, the majority adopted the above-  troubles mentaux, au lieu de l'automatisme avec
quoted words of Martin J.A. In dissent, Dickson J.  troubles mentaux, soit saufajspiéciation du
made the following comment, at p. 549: juge des faitsette fin, les juges majoritaires ont

adopt les propos ecitts du juge Martin. Quant
au juge Dickson, dissident, il a forneulobserva-
tion suivantea’la p. 549:

| agree with the requirement that there be a shock pre- Je partage I'opinion qu’il doit y avoir ua choc °
cipitating the state of automatism. Dissociation caused emende provoquerdtat d’automatisme. On ne peat, °
by a low stress threshold and surrender to anxiety can- juste téten@ré qu’uretat de dissociation caaipar
not fairly be said to result from a psychological blow. un seuilgdewd ‘de tokrance au stress et par une non-

résistancea 'angoisse puissesulter d’'un choc psycho-
logique.

Accordingly, in Rabey, this Court unanimously ~ En congquence, dans I'atRabey, notre Cour 206
supported the notion that there is a comparative  a gpliyhanimie I'idee qu'il y a, dans I'exa-
element to the disease of the mind inquiry which  men de la question de la maladie mentale, un point
involves an assessment of the nature of the trigger  de comparaison qui impliceraluadion de la
of the alleged automatism. In effect, the trial judge  nature edentént @clencheur de I'automatisme
must consider the nature of the trigger and deter- egadl En fait, le juge du pres doit examiner la
mine whether a normal person in the same circum-  natureetenint @clencheur et etfider si ce
stances might have reacted to it by entering an  destat susceptible de plonger une personne
automatistic state as the accused claims to have  normale, se trouvant danselaitmation, dans
done. Although | recognize that this approach will etdt d’automatisme dans lequel I'aceuslegue
not be helpful in all cases, | believe that it remains  avoir semBién que je reconnaisse que cette
useful in others. As such, the internal cause ethwmde ne sera pas utile dans certains cas, je crois
approach is a factor for trial judges to consider in  qu’elle conserve soe délis d’autres cas. C'est
cases in which they deem it useful. It may be pourquoi &orib”de la cause interne est un
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helpful to provide some guidance as to how the facteur dont le juge despdod tenir compte

comparison involved in the internal cause theory  dans lescdlsegtime utile de le faire. Il peut

should be undertaken. | will do so in the context ofetre “utile de donner certaines indications sur la

psychological blow automatism, as | believe the cofadeffectuer la comparaison que comporte la

internal cause approach will be most useful in eotie de la cause interne. Je vais le faire dans le

cases involving automatism claims of this nature. contexte de l'automatisme propaguwh choc
psychologique, car je crois que laethie de la
cause interne est des plus utiles dans lescasmo”
tel automatisme est aljis.

In his article,supra, Campbell points out that in  Dans son article pcitt, Campbell fait remar-
assessing triggers of psychological blow automa-  quer ge\aluant, dansRabey, les €léments
tism in Rabey, the majority of this Court drew the edencheurs de I'automatisme proveqgpar un
line between stressful situations and extremely  choc psychologique, notreadaumajori€ a
shocking events. Under this approach, a finding etré’ligne de dmarcation entre la situation
that an alleged condition is not a disease of the stressantevéhdihent exafmement traumati-
mind, and consequently can support a defence of  sant. Selon egitiede ce n'est qu’en ggénce
non-mental disorder automatism, is limited to  delément @clencheur qui, pour une personne
cases involving triggers that normal people would normale, seraienesitnent traumatisant qu’on
find extremely shocking. Involuntariness caused  peut conclure gpa¢ #lEgu8 n'est pas une mala-
by any less severe shock or mere stress is pre- die mentale et qu'il pewtaimrcune efense
sumed to be triggered by a factor internal to the  d’automatisme sans troubles mentawsu@re pr’
accused and as such constitutes a disease of the  que |ereamaeblontaire da un traumatisme
mind which can only give rise to a defence of  moins grave ou au simple stresslestld par
mental disorder automatism (p. 357). Dickson J.,  un facteur ppiEccug et qu'il s’agit donc
in dissent, drew the line between stressful situa- d'une maladie mentale qui ne donne ouverture
tions and mildly shocking events. Under this auine @fense d’automatisme avec troubles
approach, the threshold requirement for a finding  mentaux (p. 357). Le juge Dickson, dissident, a
that a condition is not a disease of the mind is any etidacligne de dmarcation entre la situation
shock, no matter what its severity. Only events  stressantevehémentégerement traumatisant.
which cannot be classified as a shock of any Selon ce point de vue, tout traumatisme, peu
degree are labelled as internal, and thus diseases of  importe sa,gpetit” permettre de conclure
the mind which can only give rise to the defence of  quatat done” ne constitue pas une maladie
mental disorder automatism (p. 358). mentale. Sepidbde qui ne pewtre considié
comme un traumatisme quelconque est tenu pour
interne et donc pour une maladie mentale ne don-
nant ouverture ga'la dfense d’automatisme avec
troubles mentaux (p. 358).

Given that the present case involves psychologi- Etant done’qu'il est question, en I'espé, d’au-
cal blow automatism, | believe it is appropriate to  tomatisme pra/pquun choc psychologique, je
express my opinion that the position of the major-  crois opportun d’indiquer que le point de vue
ity in Rabey on this issue is preferable. The point  aédaptCetegard par les juges majoritaires dans
of undertaking the comparison is to determine &aRabey me semble mférable. La comparai-
whether a normal person might have reacted to the  sonavig&etminer si une personne normale
alleged trigger by entering an automatistic state as  awragi rAu petenduelément @clencheur en
the accused claims to have done. In cases involv-  sombrant daas d’automatisme @{jlLe par
ing claims of psychological blow automatism, Il'aceusDans les affaires uo I'automatisme



[1999] 2 R.C.S. R. C. STONE Le juge Bastarache 393

evidence of an extremely shocking trigger will be  prowmgaf un choc psychologique estglé, la

required to establish that a normal person might preuve @@ment dclencheur exémement

have reacted to the trigger by entering an auto- traumatisant sera requistaptiurg’’'une per-

matistic state, as the accused claims to have done.  sonne normalesagiait'€lément @clencheur
en sombrant danselfat d’automatisme &g par
'accuss.

When undertaking a comparison with a normal Lorsqu’on entreprend de faire la (:omparais&‘?9
person, one is immediately faced with the diffi-  avec une personne normale, |@rerelifficule
culty of determining the importance of the context  qui se pose edtéeririer I'importance du con-
in which the comparison is made. | agree with the  texte dans lequel la comparaison est faite. Je suis
following comments of the High Court of Austra-  d’accord avec les observations suivantes que la
lia in Falconer, supra, on this issue (at p. 264): Haute Cour d’Australie a foemsd’ ce sujet dans
Falconer, précité, a la p. 264:

In determining whether the mind of an ordinary per-  TRAPUCTION] Pour dterminer si le traumatisme phy-
son would have malfunctioned in the face of the physi- sique ou psychologique subi pae lag@isCaws un
cal or psychological trauma to which the accused wasesadilibre mental chez une personne ordinairtat”
subjected, the psychotic, neurotic or emotional state of psychotigerrotigue ou emotif de I'accus” au
the accused at that time is immaterial. The ordinary per- moment en question est sans importanesundn pr’
son is assumed to be a person of normal temperament que la personne ordinaire driseedma&oi et un
and self-control. Consequently, evidence that, in the  d¢eampént normaux. En catfience, n'aurait pagg’
week preceding the shooting, [the accused] had demon- pertinente, gtetmidér la eaction d’'une personne
strated fear, depression, emotional disturbance and an ordinaire, la preuve que, durant la semaire ayant pr’
apparently changed personality would not have been rel-ed & fusillade, ['accusé] sBtait montee craintive,
evant in determining the reaction of an ordinary person. epratsive et boulevars’et avait apparemment subi un
Likewise, evidence of the stress that she suffered on dis- changement de peesobealittine, la preuve du
covering that her husband had sexually assaulted their stress qu’elle a subi lorsqe@devard que son mari
two daughters would not have been relevant in deter- avait aggesséllement leurs deux filles n'aurait pas
mining the reaction of the ordinary person to the inci-eté pertinente pourelérminer comment auragagi une
dents which took place on the day of the shooting. But personne ordinaire fameéaeménts qui se sont pro-
evidence of the objective circumstances of the relation- duits le jour de la fusillade. Par contre, une preuve des
ship between the parties would have been relevant to circonstances objectives de la relation entre les parties
that issue, for only by considering the pertinent circum- aetdiufile a cetegard, puisque ce n'est qu’en exa-
stances of that relationship could the jury determine minant les circonstances pertinentes de cette relation
whether an ordinary person would have succumbed to a que letpityeh mesure deetErminer si une per-
state of dissociation similar to that which [the accused] sonne ordinaire etérpibrigge dans uetat de disso-
claims overtook her on that day. Speaking generally, the ciation semblablei dans lequel ['accas] pgtend
issue for the jury on this aspect of the case would be avoir sogwrjour-&. En @nréral, la question que
whether an ordinary woman of [the accused]'s age and devrait trancher le jury relatigezeeaspect de I'af-
circumstances, who had been subjected to the history of faire serait de savoir si une femme ordinaimee du m”
violence which she alleged, who had recently discov-age ét dans la emie situation que ['accaes] — c’esta-
ered that her husband had sexually assaulted their dire, qui aurait subi dang le padshce aliglEe,
daughters, who knew that criminal charges had been qui aeeemrent etouvert que son mari avait
laid against her husband in respect of these matters and  eageagllement leurs filles, qui aurait su que des
who was separated from her husband as a result of his accusations criminelles e¥aemEes contre son
relationship with another woman, would have entered a mastegard et qui se seraieage de son mai@ °
state of dissociation as the result of the incidents which cause de la liaison de ce dernier avec une autre
occurred on the day of the shooting. femme —, awtditplongge dans urtat de dissocia-

tion en raison degvenements qui se sont produits le
jour de la fusillade.
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The comparison involved in the disease of the La comparaison qui doitfe effectee lors de
mind inquiry is thus a contextual objective test.  I'examen de la question de la maladie mentale est
The accused’s automatistic reaction to the alleged  donc uwerecritontextuel objectif. Laedction
trigger must be assessed from the perspective of a  automatique de el'agaugietendu elément
similarly situated individual. This requires that the eclEncheur doitefte évallée du point de vue
circumstances of the case be taken into account.  d’'une personne qui se seestdemsvia erhe
However, | emphasize that this is not a subjective  situation. Cela exige de prendre eeratimsid”
test. les circonstances de I'affaire. Je souligne toutefois

gu’il ne s’agit pas d'un criire subjectif.

The appellant argues that the objective element L'appelant fait valoir que &ément objectif de
of the internal cause theory violates ss. 7 and)11( la théorie de la cause interne viole l'art. 7 et
of the Charter. According to the appellant, the I'al. d1de laCharte. Selon lui, laCharte exige
Charter requires that the focus of the disease of the  que I'examen de la question de la maladie mentale
mind inquiry be on the actual, subjective response  seitsaxla eaction subjectiveeritable de I'ac-
of the accused rather than that of a normal person. e plusst que sur celle de la personne normale.
With respect, this argument fails to recognize that En to@férelice, cet argument ne tient pas
the objective inquiry into whether the condition  compte du fait que I'examen objectif de la question
claimed by the accused is a disease of the mind is  de savoietasi 8lEge par l'accus” est une
applied only after a subjective inquiry into whether ~ maladie mentale n'est entreprisegugpe le
there is evidence upon which a properly instructed  juge diepra@roedé a un examen subjectif de
jury could find that the accused acted involuntarily  la question de savoir s'il existe une preuve qui per-
on a balance of probabilities has been completed  medtnait jury ayant @ des directives appro-
by the trial judge. That is, the objective standard egwmitle conclure, selon leepondrance des pro-
affects only the classification of the defence rather  babijlitque I'accus”a agi involontairement.
than the assessment of whether #éotus reus of  Autrement dit, la norme objective touche unique-
the offence has been established. A similar objec-  ment la classification du moyefierde dét non
tive standard was applied to the defence of provo- pas l'analyse de la question de samdiussi I
cation inR. v. Cameron (1992), 71 C.C.C. (3d) reus de linfraction aeté établi. Une norme objec-
272, where the Ontario Court of Appeal held that tive semblabté appliq€ea la dEfense de pro-
the objective standard involved in the defence of  vocation dan®t/Brrt. Cameron (1992), 71
provocation does not violate ss. 7 and dl1( C.C.C. (3d) 272, wla Cour d’appel de I'Ontario a
because it does not detract from thmens rea  conclu que la norme objective applicakde la
required to establish murder. The point | wish to efetise de provocation ne viole ni l'art. 7 ni
make here is that the objective component of the  I'at),1tar elle ne diminue pas Imens rea
internal cause theory does not affect the burden of  requise qtahblir "le meurtre. Je tiena faire
proof on the issue of whether the accused volunta-  remarquer icial&mdht objectif de la #orie
rily committed the offence. Moreover, the impact  de la cause interne ne modifie en rien la charge de
of the objective comparison is limited even with  preuve relailee question de savoir si 'aceua’
regard to the disease of the mind inquiry. As noted = commis volontairement l'infraction. De plus, I'ef-
above, | agree with La Forest J.Rarks that the  fet de la comparaison objective est &mitEme
internal cause theory is only an analytical tool. Itis  en ce qui concerne I'examen de la question de la
not being held out as the definitive answer to the = maladie mentale. Comme je I'ai esquéigh’
disease of the mind question. In each case, the trial demment, je partage I'opiniorexiine juge
judge must determine whether and to what extent La Forest daret Parks que la tieorie de la
the theory is useful given the facts of the case. cause interne n’est qu’un instrument d'analyse.
Indeed, he or she has the discretion to disregard the  Cettgetim’est pas psente comme lagponse
theory if its application would not accord with the efiditive & la question de la maladie mentale.
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policy concerns which underlie the disease of the  Le juge deprait d@cider, dans chaque cas, si
mind inquiry. In this way, the internal cause et dans quelle mesureddetest utile selon les
approach attempts to strike an appropriate balance  faits de l'affaireali, ril lui est loisible de ne
between the objectives of providing an exemption  pas en tenir compte si son application n'est pas
from criminal liability for morally innocent conforme auxemccupations d'ordre public qui
offenders and protecting the public. In these cir-  sous-tendent 'examen de la question de la maladie
cumstances, the objective component of the inter-  mentale. De cette, fla, tieorie de la cause
nal cause theory does not limit either s. 7 or interne tert@lif un€quilibre appropa entre
s. 11¢l) of theCharter. | would add that considera-  I'objectif d’exener de la responsabditriminelle
tion of the subjective psychological make-up of the  les contrevenants moralement innocents et celui de
accused in the internal cause theory would frus- egeat’le public. Dans ces circonstanceslét”
trate the very purpose of making the comparison, = ment objectif deetaightle la cause interne
which is of course to determine whether the n’'impose aucune restrictiotart. 7 ou a
accused was suffering from a disease of the mind  I'al) dé& laCharte. J'ajouterais que prendre en
in a legal sense. congidition la condition psychologique subjec-
tive de I'accue’dans le cadre de cettedhie irait
a I'encontre de l'objet mrhe de la comparaison,
qui est naturellement deetrminer si l'accus’
souffrait d’'une maladie mentale au sens juridique.

(2) The Continuing Danger Theory (2) Leettrie du risque subsistant

As mentioned above, both the majority and dis- Comme nous l'avons vu, les juges majoritaire?é2

senting judges of this Court iRabey, as well as et les juges dissidents de notre Cour Ralvey,
La Forest J. irParks, recognized that policy con- deeme que le juge La Forest daRarks, ont
siderations are relevant to the determination of  reconnu que deseratisias d’ordre public sont
whether a claim of automatism is the result of a  pertinentes paierndginer si l'automatisme
disease of the mind. One policy factor which is eglE ®sulte d'une maladie mentale. Un facteur
central to the disease of the mind inquiry is the  d’ordre public qui est au coeur de I'examen de la
need to ensure public safety. Indeed, as mentioned  question de la maladie mentaleeesssi’ n”
above, La Forest J. recognized Rarks that the  d’assurer laestrig du public. Ainsi, comme je
second dominant approach to the disease of the djai mientione; le juge La Forest a reconnu,
mind question is the continuing danger theory. d&asks, que la deuxme fa&on dominante
This theory holds that any condition which is  d'aborder la question de la maladie mentale est la
likely to present a recurring danger to the public eaotié du risque subsistant. Suivant cet&otl€,
should be treated as a disease of the mind. In other etattcobmportant vraisemblablement kcuf-
words, the likelihood of recurrence of violence isa  rence d'un danger pour le public deerattrisi-
factor to be considered in the disease of the minderé &domme une maladie mentale. En d'autres
inquiry. This approach must be qualified to recog- termes, la proleabidittcurrence de la violence
nize that while a continuing danger suggests a dis-  est un facteur g@itrdoitohsidfé dans I'exa-
ease of the mind, a finding of no continuing dan-  men de la question de la maladie mentale. Cette
ger does not preclude a finding of a disease of the eorith'doitetre nuaneé de mamirea reconndfe
mind. SeeRabey, supra, at p. 15 (Ont. C.A)), que,emie si un risque subsistant est un indice de
per Martin J.A., and at pp. 533 and 551 (S.C.C.), maladie mentale, la conclubabsence de ris-
per Dickson J.;Parks, supra, at p. 907,per  que subsistant n'eneghe pas de conclueel’exis-
La Forest J. tence d’une maladie mentale. \Raioey, précite,

a la p. 15 (C.A. Ont), le juge Martin, et aux

pp. 533 et 551 (C.S.C.), le juge Dicksdrgrks,

précit, a la p. 907, le juge La Forest.
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213 In my opinion, trial judges should continue to Selon moi, le juge du pres’ devrait continuer

consider the continuing danger theory as a factor de @masidla tkorie du risque subsistant
in the determination of whether a condition should = comme un faatptendre en consdation pour
be classified as a disease of the mind. However, lecidétr si unetat done” devraitetre qualifé de
emphasize that the continuing danger factor should  maladie mentale. Je souligne toutefois que le fac-
not be viewed as an alternative or mutually exclu-  teur du risque subsistant ne it g Sidié
sive approach to the internal cause factor. comme uopenfaubsidiaire ou mutuellement
Although different, both of these approaches are  exclusive d’aborder le facteur de la cause interne.
relevant factors in the disease of the mind inquiry. Bien gu’elles soieatatifEs, ces deuxatiiodes
As such, in any given case, a trial judge may find  sont des facteurs pertinents dans I'examen de la
one, the other or both of these approaches of assist-  question de la maladie mentale. C’est pourquoi le
ance. To reflect this unified, holistic approach to  juge dugspdans une affaire dosm peut esti-
the disease of the mind question, it is therefore  mer utiles les detlnodeS, ou I'une ou l'autre
more appropriate to refer to the internal cause fac-  de celles-ci. Peteregtte fegn unifiée et glo-
tor and the continuing danger factor, rather than  bale d'aborder la question de la maladie mentale, il
the internal cause theory and the continuing danger  est donc plus aputeérler du facteur de la
theory. cause interne et du facteur du risque subsistant plu-
tot que de la thorie de la cause interne et de la
théorie du risque subsistant.

214 In examining the continuing danger factor, trial En examinant le facteur du risque subsistant, le

judges may consider any of the evidence before  juge dwepnoeut tenir compte de toelement
them in order to assess the likelihood of recurrence  de preuve dont il est saesigdaar la probabi-
of violence. However, two issues will be particu- elifle Ecurrence de la violence. Deux questions
larly relevant to the continuing danger factor: the  seront cependant pargowdint pertinentes

psychiatric history of the accused and the likeli- quant au facteur du risque subsistantedés ant’
hood that the trigger alleged to have caused the dents psychiatriques deel'ecdaisprobabile”
automatistic episode will recur. quelBment qui aurait eflencle’ I'episode d’au-

tomatisme se psente de nouveau.

215 As noted above, the defence must present expert Comme nous 'avons vu, laetEnse doit @sen-

psychiatric evidence in order to establish a proper ter une preuve d’expert en psychiateigour
foundation for a defence of automatism. The les fondements d'efens# d’automatisme.
weight to be given to such evidence at the founda-  L'importamcaccordera’ une telle preuvea °
tion stage will depend upon whether it establishes etapé de Btablissement des fondements, variera
a documented history of automatistic-like dissocia- selon qu'ellablit I'existence damé@dents
tive states or simply confirms that a claim of documasntitats de dissociation appamesi
automatism is plausible provided that the account  l'automatisme ou qu’elle ne fait que confirmer
of events given to the expert by the accused was  qu'uegatibh d’automatisme est plausilalda’
accurate and truthful. The same distinction is again ~ condition que les faits eelééxpert par I'ac-
relevant when assessing the continuing danger fac- e swoisht exacts egvidiques. La rafne distinc-

tor in order to determine whether the condition the  tioregatement pertinente lorsqu’il s'agited'a-
accused claims to have suffered from is a disease luer le facteur du risque subsistatepuoined”

of the mind. Psychiatric evidence which reveals a  stat’"dans lequel l'accasaliegue avoireté
documented history of automatistic-like dissocia- p®rEhstitue une maladie mentale. La preuve
tive states suggests that the condition alleged by  psychiatrique ewglie rdles amt@dents docu-
the accused is of a recurring nature and thus esetiftats de dissociation apparesd I'auto-
increases the likelihood that automatism will recur.  matisme indique e3¢ dEgLE par 'accus’est
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The likelihood of recurrence of violence is in turn ecufrent et accro’donc la probabilé”de ecur-
heightened by the fact that at least one of the rence de l'automatisme. La pelubitur-
accused’s automatistic episodes involved violence.  rence de la violenaesesttour, accrue du fait
In such a case, the continuing danger factor indi- qu'au moins uremlssdés d’automatisme de
cates that the condition the accused claims to have  l'eacamportait de la violence. Dans un tel cas,
suffered from is likely to be classified as a disease le facteur du risque subsistant indiquetatjue I
of the mind. | would note that the absence of a his-  dans lequel ltaatBgle avoirett plong est
tory of automatistic-like dissociative states in no  susceptitral’qualifé de maladie mentale. Je
way indicates that there will be no recurrence of  tiemssouligner que l'absence d'anfédents
violence. In such a case, the trial judge will have to etatS de dissociation appares# I'automatisme
determine the recurrence of violence issue through  n’indique nullement qu’il n'y aura aecune r’
other methods, one of which may be an assessment  rence de violenceetbsans le juge du pro-
of the likelihood of recurrence of the alleged trig- esdalevra trancher la question de daurrence de
ger of the automatism. violence par d’autres moyens, develliation de

la probabilig de Ecurrence de €ément qui aurait

déclencle’ 'automatisme.

In their Case Comment oR. v. Parks (1993), Dans leur commentaire de l'atrR. v. Parks 216

72 Can. Bar Rev. 224, I. Grant and L. Spitz point  (1993), R2du B. can. 224, I. Grant et L. Spitz
out that in assessing the likelihood of recurrence of  soulignent que les tribunaux posent la mauvaise
violence, courts have been asking the wrong ques-  questi@vadmant la probabikit’de Ecurrence
tion. Courts have been focussing on whether the  de la violence. Les tribunaux se concentrent sur la
accused is likely to exhibit violent behaviour if he  question de savoir si l'ac&ss” susceptible
or she were again to encounter the alleged trigger  d’adopter un comportement violent s’il se retrouve
of the current automatistic episode. According to  ees@nce de dément qui aurait eflencle’
Grant and Spitz, a more appropriate question is epi$6de d’automatisme en cause. Selon Grant et
simply whether the alleged trigger is likely to  Spitz, il convient davantage de se demander sim-
recur. Grant and Spitz reason that there is no way  plementé&snEnt @clencheur est susceptible de
of accurately predicting whether actual violence  ss@nter de nouveau. Elles estiment qu’il n'y a
will recur. Indeed the likelihood of the initial auto-  aucun moyen d@glipg”exactement si la violence
matistic violence would generally have been etéra ou non. En fait, la preene manifesta-
remote and thus difficult to predict. In contrast, the  tion de violence daretatird’automatisme est
likelihood of recurrence of the circumstances erdggalement inopieé et, par comsjuent, difficile
which are alleged to have given rise to the automaa pivoir. Par contre, il est plus facileedaluer la
tism is more easily predicted (see pp. 235-36). probabidi¢” ecurrence des circonstances qui
auraient dclencle” I'automatisme (voir pp. 235 et
236).

The logic of the reasoning of Grant and Spitz is La logique du raisonnement de Grant et Spitz &l
difficult to deny. Indeed, it reveals that an assess-  diffizilgier. En effet, elleevéle que IEvalua-
ment of the likelihood that the particular accused tion de la proleahili€ I'accus’en question se
will again encounter the trigger alleged to have retrouve essepce de &@ment qui aurait
caused the current automatistic episode, or a simi-ecledcle I'etat d’automatisme dans lequel ie@ -
lar one of at least equal severity, may assist a judge  @langd’'unelément semblable tout au moins
in assessing the continuing danger factor. The  aussi grave, peut aider & jpugger le facteur
greater the anticipated frequency of the trigger in  du risque subsistanel®lés ést la &guence
the accused’s life, the greater the risk posed to the evupr'de Elément @clencheur dans la vie de
public and, consequently, the more likely it is that  I'aeguplus grand est le risque couru par le
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the condition alleged by the accused is a disease of  public, et, paguens plus il est probable que
the mind. [état alEgLe par I'accus’est une maladie mentale.

(3) Other Policy Factors (3) Autres facteurs d'ordre public

There may be cases in which consideration of Il peut y avoir des casuol’examen des facteurs
the internal cause and continuing danger factors  de la cause interne et du risque subsistant ne per-
alone does not permit a conclusive answer to the  mengasseul, degpondre de fagn dEfinitive
disease of the mind question. Such will be thea la question de la maladie mentale. Il en est ainsi,
case, for example, where the internal cause factor  par exemple, lorsque le facteur de la cause interne
is not helpful because it is impossible to classify  n’est d’aucunesypiditce qu'il est impossible de
the alleged cause of the automatism as internal or  qualifier d'interne ou d’externe la cegse all’
external, and the continuing danger factor is incon-  de l'automatisme, et lorsque le facteur du risque
clusive because there is no continuing danger of  subsistant n'est pas concluant parce qu'il n'y a
violence. Accordingly, a holistic approach to dis- aucun risque subsistant de violence. Rar cons’
ease of the mind must also permit trial judges to  quent, wum fglobale d’aborder la question de
consider other policy concerns which underlie this  |la maladie mentale doit aussi permettre au juge du
inquiry. As mentioned above, Rabey andParks,  proeEs de tenir compte des autregqucupations
this Court outlined some of the policy concerns  d’ordre public qui sous-tendent cet examen.

which surround automatism. | have already Comme nous I'avons vu, hotre Cour Raloans
referred to those specific policy concerns earlier in  Parks, expog& certaines godccupations d'ordre
these reasons. | repeat that | do not view those pol-  public au sujet de l'automatisme. Jeejas ai d’
icy concerns as a closed category. In any given  mer@nnexpressnent dans les @sents
automatism case, a trial judge may identify a pol-  motifs.epéte” que je ne con®de pas que ces

icy factor which this Court has not expressly rec- eogucupations sont exhaustives. Il se peut que,
ognized. Any such valid policy concern can be dans un cassddaofomatisme, le juge du pro-
considered by the trial judge in order to determine es @tele un facteur d’ordre public que notre Cour
whether the condition the accused claims to have n'a pas expr@ssfeconnu. Le juge du pesc’
suffered from is a disease of the mind. In deter-  peut tenir compte de teotrypation valable
mining this issue, policy concerns assist trial  de cette nature ptamudher si KEtat dans lequel
judges in answering the fundamental question of Il'az@lBgue avoirett est une maladie mentale.
mixed law and fact which is at the centre of the  En tranchant cette question, edesupgtions
disease of the mind inquiry: whether society  d'ordre public aident le juge despragpondre
requires protection from the accused anda la question fondamentale de droit et de fait fon-
consequently, whether the accused should be  damentale qui est au coeur de I'examen de la ques-
subject to evaluation under the regime contained in  tion de la maladie mentale: celle de savoir si la
Part XX.1 of theCode. SOCEtE a besoin difre proEgee contre l'accuset,

par consquent, si ce dernier devrait faire I'objet

d’'une évaluation selon leegime €tabli dans la

partie XX.1 duCode.

H. Available Defences Following the Determina-  H. Moyens de défense susceptibles d' étre invoqués
tion of the Disease of the Mind Question a la suite d’'une décision sur la question de la
maladie mentale

If the trial judge concludes that the condition the Si le juge du proes conclut que éfat dans
accused claims to have suffered from is not a dis-  lequel l'acalldgue avoireft n’est pas une
ease of the mind, only the defence of non-mental  maladie mentale, sedfrhsedd’automatisme
disorder automatism will be left with the trier of  sans troubles mentaux pairea soumisea’
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fact as the trial judge will have already found that

I'agation du juge des faits, car le juge du pro-

there is evidence upon which a properly instructedes aura dja conclu gu'il existe une preuve qui

jury could find that the accused acted involuntarily
on a balance of probabilities. The question for the
trier of fact will then be whether the defence has
proven that the accused acted involuntarily on a
balance of probabilities. A positive answer to this
guestion by the trier of fact will result in a success-
ful defence of non-mental disorder automatism
and, consequently, an absolute acquittal.

permettaaitin’ jury ayant my des directives
apmepride conclure, selon laepondtrance

des proleshilgle I'accus’a agi involontaire-
ment. Il appartient alors au juge des fadis de d”
der sieferBe a prowy selon la @pondrance

des prolehilque I'accus’a agi involontaire-
ment. §ibnda’ cette question par I'affirmative,
défeSe d'automatisme sans troubles mentaux

sera alors retenue, entrant ainsi I'acquittement
pur et simple.

I would note that in his instructions to the jury

on the voluntariness issue in cases of non-mental

disorder automatism, the trial judge should begin
by thoroughly reviewing the serious policy factors
which surround automatism, including concerns
about feignability and the repute of the administra-
tion of justice. It will also be helpful for the trial

judge to refer specifically to evidence relevant to

the issue of involuntariness, such as: the severity

of the triggering stimulus, corroborating evidence
of bystanders, corroborating medical history of

Je tiensa faire remarquer que, dans ses direg2°

tives au jury sur la question duecacdonhtaire
dans les cas d’automatisme sans troubles mentaux,

le juge dugwalevrait commencer par examiner

en profondeur les facteurs importants d’ordre
public qui entourent 'automatisme, y compris les

gwccupations relatives la possibilé” de simula-

tiora é& considfation dont I'administration de
la justice doit jouir. kgalenmient utile au juge
du esode renvoyer expresaenta la preuve

pertinente relativemdatquestion du carase

automatistic-like dissociative states, whether there  involontaire, comme [lietertst” [€lément
is evidence of a motive for the crime, and whether eclelicheur, leeihoignage corroborant d’observa-
the alleged trigger of the automatism is also the teurs, leecédetits redicaux corroborants
victim of the automatistic violence. etats de dissociation apparesdl I'automatisme,
la question de savoir s'il y a preuve de I'existence
d’'un mobile du crime et celle de savoir si la per-
sonne qui auraitetlencle’ I'etat d’automatisme est
également la victime de la violence qui en a
résulg.

On the other hand, if the trial judge concludes Par contre, si le juge du petonclut que éfat 221

that the alleged condition is a disease of the mind, egadl’est une maladie mentale, seule ééedse
only mental disorder automatism will be left with  d’automatisme avec troubles mentaux sera sou-

the trier of fact. The case will then proceed like
any other s. 16 case, leaving for the trier of fact the

guestion of whether the defence has proven, on a

balance of probabilities, that the accused suffered
from a mental disorder which rendered him or her
incapable of appreciating the nature and quality of
the act in question. As mentioned earlier, s. 16 pro-
vides a framework within which the protection of

mas€appiEciation du juge des faits. L’affaire

sem lors instruite comme toute autre cause
comportant I'application de l'art. 16, et il appar-
tiendra au juge des faits de trancher la question de
savoir sefande a prow;” selon la mpona-

rance des pradghijité I'acciesétait atteint de

troubles mentaux qui le rendaient incapable de

juger de la nature et de laeqdalitacte repro-

ché. Comme nous I'avons vu, I'art. 16 fournit un
cadre dans lequel la protection du public est
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the public will be assured when mental disorder a&sslowfsque I'automatisme avec troubles men-

automatism is established. taux etbli.
222 The trier of fact's determination of whether an En dcidant si l'accus’a aléglé avec suces
accused has made out a successful claim of mental  l'automatisme avec troubles mentaux, le juge des
disorder automatism will absorb the question of faits se prononcera pagnte mccasion sur la
whether the accused in fact acted involuntarily.  question de savoir si celui-ci a effectivement agi
That is, if the trial judge concludes that the allega-  involontairement. En d’autres termes, dans le cas
tion of automatism, if genuine, could only have u & juge du proes conclut que I'automatisme
resulted from a disease of the mind, a finding that egall, en supposant qu'il at& aliégle a juste
the accused was not suffering from a mental disor- titre, ne peut agalErque d’'une maladie men-
der by the trier of fact necessarily extinguishes the  tale, la conclusion du juge des faits que l'accus’
validity of the accused’s claim of involuntariness. etait pas atteint de troubles mentaux invalide
Viscount Kilmuir L.C. put it this way irBratty, = nécessairement toute edjation de caragté invo-
supra, at p. 403: lontaire par I'acceisLe vicomte Kilmuir exprime

cela en ces termes daBsatty, précité, a la p. 403:

Where the possibility of an unconscious act depends onTRADJCTION] Lorsque la possibilé"d’'un acte incons-

and only on, the existence of a defect of reason from cieperdl, et ce uniquement, de I'existence d'une

disease of the mind within the M’Naughten Rules, a efaillance de la raisonedoulant d’'une maladie men-

rejection by the jury of this defence of insanity necessa- tale seloadles de M’Naughten, le rejet par le jury

rily implies that they reject the possibility. de lafdhse d’akhation mentale impliqueenéssaire-
ment le rejet de cette possilmslit”

See als®@ratty, supra, at pp. 404, 415 and 417-18;  VeigalementBratty, précite, aux pp. 404, 415,
and Rabey (Ont. C.A.),supra, at pp. 24-25per 417 et 418, etRabey (C.A. Ont.), pecitt, aux
Martin J.A. pp. 24 et 25, le juge Martin.

I. Application to the Present Case I. Application a la présente affaire
223 At trial, the appellant claimed both mental disor- Au pro@Es, I'appelant a a@ljLe a la fois 'auto-
der and non-mental disorder automatism. The  matisme avec troubles mentaux et 'automatisme
learned trial judge concluded that the appellant had  sans troubles mentaux. Le jugesla paeciu
established a proper foundation for a defence of que l'appelant etasii [es fondements d'une
automatism, but that only mental disorder automa- efese d’automatisme, mais que seul I'automa-
tism should be left with the jury. In coming to  tisme avec troubles mentaux @graisdumisa’
these conclusions, the trial judge did not have the  l&pation du jury. Quand il a &rces conclu-
benefit of these reasons to guide him. Neverthe-  sions, le juge despreddhéficiait pas des jgr’
less, this does not warrant allowing the appeal sents motifs pour le guider. Ce n’est toutefois pas
because, as | explain below, the approach taken by  une raison d’accueillir le pourvoi, car, comme je
the trial judge did not impair the appellant’s posi-  vais I'expliquer plus loin,etnode suivie par le
tion. juge du proes n'a pas nua la position de I'appe-

lant.

224 In determining whether the appellant had estab- En dterminant si l'appelant avaitdbli les
lished a proper foundation for a defence of autom-  fondements defeesg” d’automatisme, le juge
atism, the trial judge stated that there must be  duegracffirng qu’il devait y avoir une preuve
evidence of unconsciousness throughout the  de perte de conscience tout au long de la perp’
commission of the crime. As | have explained tration du crime. Comme je djai eKplig€,
above, automatism is more properly defined as l'automatisme est nefink @dmme uretat de
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impaired consciousness, rather than unconscious-  conscience elipialomme une perte de cons-
ness. Furthermore, lack of voluntariness, rather cience. En outre, c’est I'absence derecaract
than consciousness, is the key legal element of  volontaire, et non la perte de conscience, qui cons-
automatism. Accordingly, the trial judge should titueldihent juridique principal de I'automa-
have concerned himself with assessing whether tisme. Paequan¥; le juge du pres aurait d”
there was evidence that the appellant experienced a  se demander s'il y avait une preuve que l'appelant
state of impaired consciousness in which he had noetais'frou dans urefat de conscience dimiau’
voluntary control over his actions rather than u ilon’avait pas la méfise de ses actes, au lieu de
whether there was evidence that the appellant was  se demander s'il existait une preuve que I'appelant
unconscious throughout the commission of the  afaitnconscient tout au long de la petmation
crime. Obviously, unconsciousness as defined by  du crime. Deagidnce, la perte de conscience
the trial judge supposes involuntariness. However, efingd par le juge du pres suppose lI'absence de
his finding that there was evidence of unconscious-  aeatolontaire. Toutefois, il se peut que sa
ness throughout the commission of the crime may  conclusion qu'il y avait une preuve de perte de
have been based on a misunderstanding of the  conscience tout au long detlatiperpu crime
nature of the evidentiary burden on the accused at eté@afohdse sur une eprise quana la nature de
the proper foundation stage. la charge desentation qui incombe 'accug’ a

I"etape de Btablissement des fondements.

In accordance with much of the jurisprudence at Conformémenta une bonne partie de Iajurispru225
the time, the trial judge may have found that a  denceepedile, le juge du presa pu conclure
proper foundation for automatism had been estab- que les fondements de l'automatismeetdvaient -
lished because the defence had met an evidentiagtablis parce que leetEnse ftait acquitte d’'une
burden which amounted to no more than the appel-  chargesdenpation qui ne correspondaitien
lant's claim of involuntariness and confirming de plus quedgdtion de caraeté involontaire
expert psychiatric evidence. There is no indication  par I'appelant, cadinpar la preuve d'expert
that he assessed whether the defence had raised d'un psychiatre. Rien n’indique qu’il s'est
evidence on which a properly instructed jury could  deraaida @&fense avait soumis une preuve qui
find that the appellant acted involuntarily on a bal-  aurait peamis) jury ayant @) des directives
ance of probabilities. Likewise, there is no indica-  appem®ide conclure, selon laepondrance
tion that the trial judge recognized the limited des probabilitjue I'appelant avait agi involon-
weight to be accorded to the psychiatric evidence tairement.ddgerrien n’indique que le juge du
in this case, which only served to confirm that the  @so& reconnu l'importance lirei#a accorden”
appellant’s claim of automatism was plausible pro- la preuve psychiatrique eecBespii ne faisait
vided the account of events he provided to  que confirmer que 'automatisgegar I'ap-

Dr. Janke was accurate and truthful. Nor did the  peddait plausiblea’la condition que les faits

trial judge discuss the relevance of motive or cor-  qu'il avaiteslati D Janke soient exacts ednr

roborating evidence on his conclusion that a proper  diques. Le juge ds pracpas non plus anatys’

foundation for automatism had been established. la pertinence du mobile ni celle de la preuve corro-
borante en concluant que les fondements de I'auto-
matisme avaiengeté établis.

Turning to the disease of the mind stage of the Abordant maintenant détape de I'analyse de?26

automatism analysis, | note that the evidence in  l'automatisme concernant la maladie mentale, je
this case raised only one alleged cause of automa-  souligne qu'une seule cause d'auta@tatisme -
tism, Donna Stone’s words. Based on this evi- eqbe en preuve dans laesente affairea’

dence, the trial judge found that only mental disor-  savoir les paroles de Donna Stone. Compte tenu de
der automatism should be left with the jury. This  cette preuve, le juge daspeoécidé que seul
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conclusion was based primarily on a finding that
the present case is indistinguishable from
MacLeod, supra. Such reliance on precedent fails

'automatisme avec troubles mentauxetievait ~
soumifappEciation du jury. Cette atision
reposait essentiellement sur la conclusion que la

to reveal what effect, if any, the internal cause fac- es@nte affaire ne peut pess€ distingee de I'af-

tor, the continuing danger factor and other policy
factors had on the decision to leave only mental
disorder automatism with the jury. This is not in
accordance with the holistic approach to the dis-

ease of the mind question set out in these reasons.

However, the internal cause factor and the continu-
ing danger factor, as well as the other policy fac-
tors set out in this Court’'s decisionsRabey and
Parks all support the trial judge’s finding that the
condition the appellant alleges to have suffered
from is a disease of the mind in the legal sense. In
particular, the trigger in this case was not, in the
words of Martin J.A. quoted in this Court’s deci-
sion in Rabey, at p. 520, “extraordinary external
events” that would amount to an extreme shock or
psychological blow that would cause a normal per-

féitacLeod, précitte. Le fait de s’en remettre

ansi pecddent neatéle pas la nature de l'in-
cidence que le facteur de la cause interne, le fac-
teur du risque subsistant et d’autres facteurs d’or-
dre public ont pu avoir saisiandde ne
sounmeetteppEciation du jury que laalénse
d’automatisme avec troubles mentaux. Cela est

incompatible avec ladan globale, exp@&s dans
lesegehts motifs, d'aborder la question de la
maladie mentale. Toutefois, les facteurs de la cause

interne et du risque subsistaamelejue”les
autres facteurs d'ordre publices dans les

etgRabey et Parks de notre Cour, appuient tous
la conclusion du juge duegrapie kEtat dans

lequel I'appelaguallavoirett plongs est une
maladie mentale au sens juridique. En particulier,

son, in the circumstances of the accused, to suffereléntiént @clencheur en I'egee nétait pas, pour

a dissociation in the absence of a disease of the

reprendre les termes du juge Brmdansit’ar-

mind. Accordingly, | find that the trial judge nev- etRabey de notre Coura la p. 520, unTRADUC-
ertheless reached the correct result on the diseas®N] «éveénement externe extraordinaire» qui, en

of the mind question. As previously noted, in such
a case, only mental disorder automatism must be
put to the jury. There is no reason to go beyond the
facts of this case in applying the rules discussed
above.

'absence de maladie menfaieaudraita’ un
traumatisnegnextlia’ un choc psychologique
qui provoqueraiiatile€ dissociation chez une
personne normale dans la situation de Eaccus’

consquence, je conclus que le juge du peoest

néanmoins arrig’au bonesSultat sur la question de
la maladie mentale. Comme je I'ai soukgpigcg-

demment, seul 'automatisme avec troubles men-
taux doitétre soumisa T'app@ciation du jury dans
un tel cas. Il n'y a aucune raison d’'aller auadel’
des faits de la psente affaire en appliquant les
regles analysés plus haut.

In the end, | must conclude that no substantial Finalement, je me dois de conclure qu’aucun
wrong or miscarriage of justice occurred in the  tort important ni aucune erreur judiciaire grave ne
present case. Even if | had found that the trial se sont produits eacked@Eme si j'avais con-
judge erred in applying the evidentiary burden at  clu que le juge depeocommis une erreur en
the proper foundation stage of the automatism  appliquant la chargeeskntationa I'eétape de
analysis, this error could only have benefitted the  l'analyse de l'automatisme corsistaetablir
appellant. Although the trial judge did not apply les fondements, cette erreur n'aurait penéfire b’
the holistic approach to disease of the mind estab- acl&ppelant. Bien que le juge du pesch’ait
lished in these reasons, he reached the correct paseddofaton globaleefablie dans les pf’
result on this issue. There is no reasonable possi-  sents motifs, d’aborder la question de la maladie
bility that the verdict would have been different  mentale, il est araiv’bon eSultata’ cetegard.
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had the errors not been made; $tev. Bevan, Il
[1993] 2 S.C.R. 599. | would therefore dismiss this

ground of appeal.

N’y a aucune possibiktraisonnable que le ver-
didtéats different en I'absence des erreurs com-

mises; voR. ¢. Bevan, [1993] 2 R.C.S. 599. Je

suis donc d’avis de rejeter ce moyen d'appel.

2. Did the Court of Appeal err in holding that
there was no miscarriage of justice when the
defence report of Dr. Janke was ordered dis-
closed to the Crown?

| concur with the reasons of Binnie J. on this
ground of appeal.

3. (a) Did the Court of Appeal err in principle
in deciding that the sentencing judge was
entitled to consider provocation as a miti-
gating factor for manslaughter where the
same provocation, through the operation
of s. 232 of th&Code had already reduced
the stigma and penalty of an intentional
killing from murder to manslaughter?

(b) Did the Court of Appeal err in upholding
a demonstrably unfit sentence that failed
to reflect the gravity of the offence prop-
erly and the moral culpability of the
offender?

J. Sandard of Appellate Review of Sentencing

J.

2. La Cour dappel a-t-elle commis une erreur
en concluant qu’aucune erreur judiciaire n'a
ett dommise lorsque la communication au
min&te public du rapport ppag pour la
défense par le DJanke afé ordonee?

Je souscris aux motifs du juge Binnie quame’ 228
moyen d’appel.

3. a) La Cour dappel a-t-elle commis une
erreur de principe@datt que le juge
qui a irflig peine pouvait con®dr la
provocation comme un factenuait’
relativemantI’homicide involontaire

coupable, alors que cettimemprovoca-

tion ava#jadpermis, en vertu de

I'art. 232 @ode criminel, de Eduire de
meurtrea homicide involontaire coupable
le stigmate et la sanctiorefd un homi-
cide volontaire?

b) La Cour dappel a-t-elle commis une
erreur en confirmant une peine manifeste-
ment inapp@Paui ne reéfait pas cor-
rectement la gedg I'infraction ni la
culpabil#é”morale de son auteur?

La norme de controéle de la sentence en appel

The Crown’s appeal of the seven-year sentence L'appel interje€ par le minisife public contre 229

imposed by the sentencing judge in the present

case must be considered in light of this Court's

jurisprudence surrounding the appropriate standard

of appellate review of sentencing. Section 687(1)
of the Code provides a statutory right of appeal of
sentence. It reads:

687. (1) Where an appeal is taken against sentence,
the court of appeal shall, unless the sentence is one fixed
by law, consider the fitness of the sentence appealed

against, and may on such evidence, if any, as it thinks fit
to require or to receive,

(a) vary the sentence within the limits prescribed by
law for the offence of which the accused was con-
victed; or

(b) dismiss the appeal.

la peine de sept ans d’emprisonnenememflig”

Besppar le juge du pres doitetre examir'a

leehgnde la jurisprudence de notre Cour por-

tant sur la norme deleod&la sentence en
appel. Le paragraphe 687(Cpdhiprévoit un
droit d'appel de la sentence:

687. (1) S'il est interje¢"appel d’une sentence, la cour
d’appelezersiohoins que la sentence n’en soit une
eigendne la loi, la justesse de la sentence dont
appel est mtetjgteut, d’a@s la preuve, le cas

ectéant, qu’elle croit utile d’exiger ou de recevoir:

a) soit modifier la sentence dans les limites prescrites
par la loi pour I'infraction dont lecis dEclag
coupable;

b) soit rejeter I'appel.
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230 In Shropshire, supra, this Court considered the  Dans l'argt Shropshire, précité, notre Cour a
standard of appellate review authorized byetudg la norme de coralé en appel permise par le
s. 687(1). Speaking for a unanimous Court, par. 687(1). Le juge lacobucci a conclu, au hom de
lacobucci J. concluded, at pp. 249-50, that appel- la @dumanimi€, aux pp. 249 et 250, qu'une
late courts do not have free reign to modify sen-  cour d'appel n'a pas toute latitude pour modifier
tence orders simply because they would them-  une ordonnance reldfvestermination de la
selves have imposed a different sentence. Rather,  peine simplement parce qu’elle aurainelle-m”
variation of sentence should only be made if an iefligne peine difffente. Au contraire, il n'y a
appellate court is convinced that a sentence is “not  lieu de modifier la peine que si la cour d’appel est
fit" or “clearly unreasonable” (p. 249). This defer-  convaincue qu’elle n’est «pas aaiqui qu’elle
ential standard of appellate review must be  est «nettemerdisdhnable» (p. 249). Cette
adhered to as long as the trial judge did not err in  norme deotmmn”appel forek sur la retenue
principle, fail to consider a relevant factor or over-  datite"appliqee dans la mesureude juge du
emphasize the appropriate factors.Nh (C.A), pro@Es n'a commis aucune erreur de principe, n'a
supra, Lamer C.J., also speaking for the Court, pas omis de prendre enecatisidun facteur
confirmed this deferential standard of appellate  pertinent ni tropersistles facteurs approgsi’
review of sentences and noted at p. 567: Dansetdw.” (C.A), précit, le juge en chef

Lamer a confirre; également au nom de la Cour,
I'application de cette norme de caorir'des peines
en appel, foneé sur la retenue, soulignaiat,la
p. 567:
For these reasons, consistent with the general standard Pour ces motifs, emefotania norme ghérale de
of review we articulated itghropshire, | believe that a comié que nous avons fornad dansShropshire, je
court of appeal should only intervene to minimize the crois qu'une cour d'appel ne devrait intervenir afin de
disparity of sentences where the sentence imposed bgduire” au minimum la dispagitentre les peines que
the trial judge is in substantial and marked departure dans leuudaspeine infligle par le juge du pres’
from the sentences customarily imposed for similar ecaffe de fegn margee et substantielle des peines qui
offenders committing similar crimes. [Emphasis added.] sont habituellemente@¥liy des @linquants simi-
laires ayant commis des crimes similaires. [Je souligne.]
See alsdR. v. McDonnell, [1997] 1 S.C.R. 948, at  Voir aud’i c. McDonnell, [1997] 1 R.C.S. 948,
paras. 15-17. aux par. ¥17.

231 With this standard of appellate review of sen- Gardanta I'esprit cette norme de coale™de la
tencing in mind, | will now assess the Crown’s  sentence en appel, je vais maintenant soupeser les
arguments against the seven-year sentence  arguments duemimablic en fonction de la
imposed by the sentencing judge in the present peine de sept areeigflig’espCe par le juge
case. du praes.

K. Error in Principle K. Erreur de principe
(1) Provocation as a Mitigating Factor for Man- (1) La provocation comme factemuattt en
slaughter maére d’homicide involontaire coupable

232

The Crown and intervening Attorney General Le minis€re public et I'intervenant, le procureur
for Ontario argue that the sentencing judge erred inerémgl de I'Ontario, soutiennent que le juge qui a
principle when he considered provocation as a mit-  iefligpeine a commis une erreur de principe en
igating factor after s. 232 of ti@ode had reduced  considant la provocation comme un facteur

atténuant, une fois le verdict de meurteduit a
un verdict d’homicide involontaire coupable en
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a verdict of murder to one of manslaughter. For  application de I'art. 2&bdk) que je reproduis
ease of reference, | reproduce s. 232 here: ci-dessous pour en faciliter la consultation:

232. (1) Culpable homicide that otherwise would be 232. (1) Un homicide coupable qui autrement serait
murder may be reduced to manslaughter if the person un meurtretpeuwdduit a un homicide involontaire
who committed it did so in the heat of passion caused by coupable si la personne qui I'a commis a ainsi agi dans
sudden provocation. un azx de cadre caus’par une provocation soudaine.

(2) A wrongful act or an insult that is of such a nature (2) Une action injuste ou une insulte de telle nature
as to be sufficient to deprive an ordinary person of the gu'elle sw@fimaver une personne ordinaire du pou-
power of self-control is provocation for the purposes of voir de striges; est une provocation pour I'applica-
this section if the accused acted on it on the sudden and tiomskenperticle, si 'accesa agi sous I'impulsion
before there was time for his passion to cool. du moment et avant d’'avoir eu le temps de reprendre

son sang-froid.

(3) For the purposes of this section, the questions (3) Pour I'applicatioresienpa@rticle, les questions
de savoir:

(@) whether a particular wrongful act or insult a) si une action injuste ou une insultetefmirée

amounted to provocation, and equivalaita une provocation;

(b) whether the accused was deprived of the power of b) si 'accu€ a€te prive du pouvoir de se maser

self-control by the provocation that he alleges he par la provocation gaguallavoir reye,

received,

are questions of fact, but no one shall be deemed to have sont des questions de fait, mais nul exasbicens”
given provocation to another by doing anything that he pravogu”autre individu en faisant quelque chose
had a legal right to do, or by doing anything that the gu’il avait un degiallde faire, ou en faisant une
accused incited him to do in order to provide the chose que lad@usncitt a faire afin de fournim®

accused with an excuse for causing death or bodily I'&cong” excuse pour causer la mort ou demiis
harm to any human being. corporelesunétre humain.
(4) Culpable homicide that otherwise would be mur- (4) Un homicide coupable qui autrement serait un

der is not necessarily manslaughter by reason only that meurtre n'estgeasai‘ement un homicide involon-
it was committed by a person who was being arrested taire coupable du seul faiteg’t@nmis par une
illegally, but the fact that the illegality of the arrest was personne alors qeglie illégalement mise eptat
known to the accused may be evidence of provocation d’arrestation; le fait qagali#l'de I'arrestatioretait

for the purpose of this section. connue de l'aecysut cependant constituer une
preuve de provocation pour I'application degent arti-
cle.
As explained by Fraser C.J. R v. Laberge Comme I'a explige’le juge en chef Fraser, dan&33

(1995), 165 A.R. 375 (C.A)), even for impulsive R. c. Laberge (1995), 165 A.R. 375 (C.A.), emie
killings, there are different degrees of moral culpa-  dans le cas des homicides impulsifs, il eriste diff’
bility. This Court has recognized that the broad rentsetege culpabilé”morale. Notre Cour a
sentencing range for manslaughter set outin s. 236 reconnu que la vaste gamme de peines qui, en
of the Code accords with the principle that punish-  vertu de I'art. 238 dde, peuventetre infligges
ment must be meted out with regard to the moral  dans le cas d'un homicide involontaire coupable
culpability or blameworthiness of an offender; see  est conforme au principe que la peimg¢redoit ~
R. v. Martineau, [1990] 2 S.C.R. 633, at p. 647, impesén fonction du degre culpabilgé’morale
per Lamer C.J.,, andR. v. Creighton, [1993] du linquant; voir R. c¢. Martineau, [1990]
3 S.C.R. 3, at pp. 48-49¢er McLachlin J. 2 R.C.S. 633 la p. 647, le juge en chef Lamer, et

R. c. Creighton, [1993] 3 R.C.S. 3, aux pp. 48 et

49, le juge McLachlin.
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In reaching a sentence which accurately reflects Pour fixer une peine qui refle ficlement la
a particular offender's moral culpability, the sen-  culpabititbrale d’'un dlinquant, le juge qui I'in-
tencing judge must consider all of the circum-  flige doit tenir compte de toutes les circonstances
stances of the offence, including whether it de I'infraction, y compris la question de savoir s'il
involved provocation. Indeed, | agree with y a eu provocation. En fait, je partage l'avis
Finch J.A. in the court below, that to ignore the  expripar le juge Finch de la Cour d’appel dans
defence of provocation accepted by the jury, and dagmte affaire, selon lequel ne pas tenir compte
the evidence upon which that defence was based, dddas# de provocation retenue par le jury, et
would be to ignore probative evidence of an  de la preuve sur laquelle elle reposait, re\aendrait
offender’s mental state at the time of the killing. ne pas tenir compte d’'une preuve probagtia de I

d’esprit du contrevenant au moment de I'homicide.

In a case involving manslaughter pursuant to Le minis€ére public et le procureuregéral de

s. 232 of theCode, however, the Crown and Attor-  I'Ontario soutiennent toutefois que, dans les cas
ney General for Ontario argue that provocation  d’homicide involontaire coupables vjEr
should not be considered in sentencing because it  I'art. 232odg la provocation ne devrait pas
has already reduced the legal character of the entrer en ligne de compte pour fixer la peine parce
crime from murder to manslaughter. According to  qu’elleepa @ntraié une eduction de la qualifi-
this argument, considering provocation at the sen-  cation juridique du crime, de raehamgcide
tencing stage in such a case would reduce the involontaire coupable. Selon cet argument, consi-
offender’s moral culpability and thereby reduce his ered’la provocatiora 1'étape de la etermination
or her sentence. This would, it is argued, give the  de la peine dans ces cas aurait poureelffigede r’
offender a “double benefit” for the provoked la culpasilitiorale du contrevenant et, par le fait
nature of the killing. The Crown relies primarily emg, la peine qui lui serait infiég. Cela, sou-
on Manitoba cases in which that province’'s Court  tient-on, erendit au contrevenant un «double
of Appeal refused to consider intoxication and  avantage» du fait que I'homicielsul d’'une
provocation as mitigating factors when those fac-  provocation. Le et@igtublic s’appuie princi-
tors had already served to reduce convictions of palement sur @ts arahitobains wola Cour
murder to manslaughter; see, for examfitey.  d'appel a refus’de considfer I'intoxication et la
Campbell (1991), 70 Man. R. (2d) 158 (C.A.), and  provocation comme des facteemaaits lorsque
R v. Woermann (1992), 81 Man. R. (2d) 255 ce#ments avaientgj@ contrib& a réduire une
(C.A). déclaration de culpabiktde meurtra Une é@clara-

tion de culpabilé” d’homicide involontaire coupa-

ble; voir, par exempleR. c. Campbell (1991), 70

Man. R. (2d) 158 (C.A.), eR c. Woermann

(1992), 81 Man. R. (2d) 255 (C.A)).

The defence of provocation applies only to the La défense de provocation s’applique unique-
offence of murder. Historically, this limited  meatl'infraction de meurtre. Historiguement, ce
defence was meant to guard against the unfair  moyereféast limig visaita écarter I'imposi-
application of the death penalty. Even though the  tion injuste de la peine de mort. Bien que la peine
death penalty is no longer used as a punishment for  capitale ne soit plusengmws le cas d'un
murder, there is continued need for the limited  meurtre, le moyerefdas’ limie' foncE sur la
defence of provocation. Because both first and sec-  provocation conserve senttdifit’done” que
ond degree murder carry a minimum sentence of  les infractions de meurtre au preneiest dgr’
life imprisonment under s. 235 of tliade, judges  meurtre au dewxine dege” comportent une peine
have no discretion to consider provocation as a  minimale d’emprisonnenpanetuitt en vertu
mitigating factor in determining appropriate  de l'art. 235 @ode, les juges n'ont pas le
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sentences for these offences. Section 232 remedies  pouvoetidisceire de cons@tér la provoca-
this problem. In cases involving provocation, tion comme un facteemuwttit dans laedérmi-
s. 232 permits a verdict of murder to be reduced to  nation de la peine appepui’ ces infractions.
one of manslaughter, for which there is no mini- L'article 232edim& ce prolgime. Dans le cas
mum penalty unless a firearm was used in theu iloy a eu provocation, l'art. 232 permet de
commission of the offence (s. 236). This in turn eduire un verdict de meurteeun verdict d’homi-
allows for the consideration of provocation in the  cide involontaire coupable qui n'est assorti d’au-
assessment of the offender’s moral culpability and  cune peine minimale, sauf si uree fatmee®
hence in the determination of an appropriate sen-  egilpur pergtrer I'infraction (art. 236), ce qui
tence. It is Parliament that has chosen to accord permet de tenir compte de la provocation pour
special attention to provocation. appier la culpabili”morale du contrevenant et,
partant, pour éferminer la peine appropg. C'est
le législateur qui a choisi d’accorder une attention
particulierea la provocation.

It follows that an accused does not gain a |l s’ensuit qu'un accus'ne lghéficie pas d'un 237
“double benefit” if provocation is considered in  «double avantage» si la provocation est prise en
sentencing after a verdict of manslaughter has been  evasaii lors de laatermination de sa peine,
rendered by operation of s. 232. Rather, s. 232 pro-  une fois qat@ @clag coupable d’homicide
vides an accused with a single benefit which can  involontaire coupable en application de I'art. 232.
be characterized as a reduction of a verdict of mur-  Cet article accordeapli#cug un seul avan-
der to one of manslaughter in order to allow for the  tage que I'on peritelcomme laeduction d’'un
consideration of the provoked nature of the killing  verdict de meartw& Vverdict d’homicide invo-
in the determination of an appropriate sentence. lontaire coupable, afin de permettre la prise en
Accordingly, to give s. 232 full effect, provocation  coms&tion du fait que I'homicide at caus’
must be considered in sentencing in cases where  par une provocation gbexmirgr la peine
this section of theCode has been invoked. The  appragwi En consjuence, pour appliquer plei-
sentencing judge was therefore correct in consider-  nement I'art. 232, il faut tenir compte de la provo-
ing provocation as a mitigating factor in the pre-  cation pour fixer la peine dans las cgtseodis-
sent case. The argument that the provocation factor  positioBode a €% invoqEe. Le juge qui a
was spent because it had already served to reduce eitdlipeine a donc eu raison de coesidla
the legal character of the crime overlooks the pur-  provocation comme un faceswaatten I'es-
pose of s. 232 and therefore must fail. ec@. L'argument que le facteur de la provocation

était épui€ parce qu'il avait €ja contribg a
réduire la qualification juridique du crime ne tient
pas compte de l'objet de l'art. 232 et il doit donc
étre rejet’

(2) Failure to Consider Appropriate Factors (2) Omission de tenir compte des facteurs
appropres

The Crown and Attorneys General of Canada Le minisEre public et les procureur&mgraux 238
and for Ontario argue that the seven-year sentence  du Canada et de I'Ontario font valoir que la peine
imposed by the trial judge in the present case fails de sept aneeanfeg I'espte, par le juge du
to reflect society’s current understanding and  esogé refite pas la sensibilisation de la sd&i”
awareness of the problem of violence against au enoblde la violence faite aux femmes, en
women in general, and, in particular, domestic endgal, eta celui de la violence familiale, en
violence. More specifically, they argue that the  particulier, ni la cehgwsion qu'elle en a
sentencing judge erred in failing to recognize that  actuellement. lls soutiennentquligsnpent que
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killing a spouse is considered an aggravating fac- le juge qui aeidfligeine n'a pas reconnu que
tor in sentencing in accordance with s. 718@]) I'homicide sur la personne d’un conjoint est consi-
of the Code. Section 718.2(ii) reads: @&ré commeetant un facteur aggravant en resdi’

de dstermination de la peine confoement au
sous-al. 718&)(ii) du Code, que voici:

718.2 A court that imposes a sentence shall also take 718.2 Le tribunal @termine la peina infliger compte

into consideration the following principles: tergalement des principes suivants:
(@) a sentence should be increased or reduced to a) la peine devraitefre adam@é aux circonstances
account for any relevant aggravating or mitigating aggravantes enuatttes éésa la pergtration de
circumstances relating to the offence or the offender, l'infractionaola “situation du elinquant; sont
and, without limiting the generality of the foregoing, notamment ceré@d comme des circonstances

aggravantes desléments de preuvetablissant:

(ii) evidence that the offender, in committing the (i) que linfraction pagg par le dlinquant
offence, abused the offender’s spouse or child . . . constitue un mauvais traitement de son conjoint ou
de ses enfants;

shall be deemed to be aggravating circumstnce.
The Attorneys General of Canada and for Ontario  Les procurenésagix du Canada et de I'Ontario

request that this Court specifically recognize  demandenttre Cour de reconmE express”
spousal killings as an aggravating factor in sen-  ment que I'homicide sur la personne d’un conjoint

tencing under s. 718.2)ii). constitue un facteur aggravant en raseti" de
détermination de la peine en vertu du sous-
al. 718.2)(ii).
It is incumbent on the judiciary to bring the law Il incombe a la magistrature d’harmoniser le

into harmony with prevailing social values. This is  droit aux valeurs sociales contemporaines. Cela est
also true with regard to sentencing. To this end, iregalément vrai en ce qui concerne édedmination

M. (C.A), supra, Lamer C.J. stated, at para. 81: de la pefneet égard, le juge en chef Lamer a
tenu les propos suivants, daMs (C.A.), précit,
au par. 81:

The objective of denunciation mandates that a sentence Pour sa part, I'objegifation commande que la
should also communicate society’s condemnation of peine indique qued smridamne la conduite de ce
that particular offender’'s conduct. In short, a sentence contrevenant. Bref, une peine assorgéndam -
with a denunciatory element represents a symbolic, col-eprobateur regsente une atlaration collective, ayant
lective statement that the offender’'s conduct should be valeur de symbole, que la conduite du contrevenant doit
punished for encroaching on our society’s basic code oétre punie parce qu'elle a pergtteinte au code des
values as enshrined within our substantive criminal valeurs fondamentales de netfegocsont consta-
law. . . .Our criminal law is also a system of values. A eegt’dans notre droiepal substantiel. [...] Notre droit
sentence which expresses denunciation is simply the criminegaktment un syste de valeurs. La peine
means by which these values are communicated. In qui exprimprizbetion de la saetg est uniquement
short, in addition to attaching negative consequences to le moyen par lequel ces valeurs sont cessnEniqu”
undesirable behaviour, judicial sentences should also besun&, en plus d’attacher des censiences egatives
imposed in a manner which positively instills the basic aux comportemestsrgdales, les peines infégs par
les tribunaux devraientgalementefre infligges d’'une
manire proprea’ enseigner de mamg positive la
gamme fondamentale des valeurs communes que parta-
gent I'ensemble des Canadiens et des Canadiennes et
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set of communal values shared by all Canadians as qui sont egprpaf l&Code criminel. [Souligré dans
expressed by th€riminal Code. [Emphasis in original.] I'original.]

This Court’s jurisprudence also indicates that the Il ressort aussi de la jurisprudence de notre Cour
law must evolve to reflect changing social values  que le droitedoituer de mawire a reféter les
regarding the status between men and women; see  valeurs sociales changeantesresrdenaaip-
Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R.  ports entre hommes et femmes; Boaoks c.
1219; R. v. Lavalleg, [1990] 1 S.C.R. 852R. v. = Canada Safeway Ltd., [1989] 1 R.C.S. 121R. c.
Seaboyer, [1991] 2 S.C.R. 577. Lavallee, [1990] 1 R.C.S. 852R. c. Seaboyer,

[1991] 2 R.C.S. 577.

In Weatherall v. Canada (Attorney General), Dans Weatherall ¢. Canada (Procureur géng- 240
[1993] 2 S.C.R. 872, this Court recognized theral), [1993] 2 R.C.S. 872, notre Cour a reconnu la
“historical trend of violence perpetrated by men  «tendance histoaqlee violence des hommes
against women” (p. 877). More specifically, in  envers les femmes» (p. 877). RicsEment,
Lavallee, supra, at p. 872, the growing social dans l&titavallee, précité,a la p. 872, la Cour a
awareness of the problem of domestic violence reconnu la sensibilisation accrue detdaasoci’
was recognized by this Court. In my opinion, these okl de la violence familiale. Selon moi, ces
cases indicate that prevailing social values man- etamndiquent que les valeurs sociales contempo-
date that the moral responsibility of offenders be raines exigent que la respangsabitile des
assessed in the context of equality between men  contrevenants seitiégpmans le contexte de
and women in general, and spouses in particular.egali® des hommes et des femmes, eréwl, et
Clearly, spousal killings involve the breach of a  des conjoints, en particulier. Il est clair que I'homi-
socially recognized and valued trust and must be  cide sur la personne d'un conjoint implique un
recognized as a serious aggravating factor under  abus de la confiance reconnue e¢ \loria”

s. 718.24)(ii). société et doitetre reconnu comme un important
facteur aggravant en vertu du sous-al. 74)8ii3.

Turning to the present case, | would note that Pour revenir au gsent pourvoi, je tiers souli- 241

s. 718.28)(ii) of the Code did not come into force  gner que le sous-al. 74)8i2 du Code n'est ente’

until September 3, 1996, approximately nine  en vigueur que le 3 septembre 1996, soit environ

months _after sentencing occurred in this case.  neuf mas &pprononede la sentence en l'es-

Given that the Code cannot be retroactively ege.Etant done que leCode ne peut pas s’appli-

applied to the disadvantage of an accused, the sen-  efneaativement auadfiment d’un accus’la

tencing judge’s treatment of the spousal nature of corfadont le juge qui a infleyla peine a traitle

the killing must be assessed in light of the common  fait qu’il s’agissait d’'un homicide sur la personne

law treatment of this factor prior to the implemen-  d'un conjoint @tie Evallde en fonction de la

tation of s. 718.&)(ii). In my opinion, there is  fe&qn dont la common law traitait ce facteur avant

ample authority for the proposition that courts con-  l'e@tén vigueur du sous-al. 718@). Selon

sidered a spousal connection between offender and  moi, une abondante jurisprudence amage la th’

victim to be an aggravating factor in sentencing at  voulant que les tribunaux aientofsidién

common law; sed®. v. Doyle (1991), 108 N.S.R.  conjugal entre le contrevenant et la victime comme

(2d) 1 (C.A);R v. Brown (1992), 13 C.R. (4th) un facteur aggravant en enatde dfermination

346 (Alta. C.A);R. v. Pitkeathly (1994), 29 C.R. de la peine en common law; WRirc. Doyle

(4th) 182 (Ont. C.A);R v. Jackson (1996), (1991), 108 N.S.R. (2d) 1 (C.AR c. Brown
(1992), 13 C.R. (4th) 346 (C.A. Ab)R c.
Pitkeathly (1994), 29 C.R. (4th) 182 (C.A. Ont.);
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106 C.C.C. (3d) 557 (Alta. C. AR v. Edwards R c. Jackson (1996), 106 C.C.C. (3d) 557 (C.A.
(1996), 28 O.R. (3d) 54 (C.A.). Alb.)R c. Edwards (1996), 28 O.R. (3d)
54 (C.A.).

In the present case, the sentencing judge, En l'esgEce, le juge Brenner, qui a infiigla

Brenner J., had the benefit of also presiding over  peine, a eu l'avantagesikegigalement I'ins-

the trial of this matter. He could hardly have been  truction de I'affaire. Il pouvait difficilement ne pas

unaware of the spousal relationship between thetre au courant de l'existence d'un lien conjugal

offender and the victim in this case. Furthermore,  entre le contrevenant et la victime ecel'd&3p"

he heard the Crown’s submissions on sentence, plus, il a entendu les observations due minist’

which specifically identified this offence as one of  public sur la peine, egiivdiient expresshent

domestic violence. In its submissions, the Crown  linfraction comme une infraction de violence

brought the alarming rate of domestic violence and  familiale. Dans ses observations, leraminist’

need for general deterrence to the judge’s atten-  public @gbattention du juge le taux alarmant

tion. It also pointed out that women are particu- de cas de violence familiale et le besoin de dissua-

larly susceptible to being victims of domestic vio-  sioenggale. Il a egalement souligh’que les

lence and that social concern surrounding this type  femmes sont paréiméit vulefablesa’la vio-

of offence is growing. In his reasons for sentence, lence familiale et que & saeipeoccupe de

Brenner J. specifically identified the offence as one  plus en plus de cemebDans ses motifs °

of domestic violence and noted that he viewed [I'appui de la peinee@flit juge Brenner a

general deterrence as the principle concern in this  expnesg” écrit I'infraction commeetant une

sentencing. Furthermore, the two authorities he infraction de violence familiale et a fait remarquer

found most applicableArchibald, supra, and  qu'il considfait que la dissuasioreggrale€tait le

Eklund, supra, both involved spousal manslaugh-  but principal de la peine ertespe plus, dans

ter. In my opinion, the Crown has failed to estab- les de@tsales plus pertinents selon laisavoir

lish that the sentencing judge did not properly conArchibald et Eklund, précits, il était question

sider the domestic nature of this offence in  d’homicide involontaire coupable sur la personne

reaching his decision on sentence. This ground of  d’un conjoint. J'estime que lemipigblic n’a

appeal must therefore fail. patabli que le juge du pres’a omis de prendre
ddment en consifation le caraere familial de
l'infraction en dcidant de la peine. Ce moyen
d’'appel doit donefre rejet.

(3) Fitness of the Sentence (3) Caeaetindiqe de la peine
(a) Sentencing Range for Provoked, Spousal a) L’échelle des peines pour I"homicide invo-
Manslaughter lontaire coupable sur la personne d'un con-

joint, causé par une provocation

The Crown and the intervening Attorneys Le minis€re public et les intervenants, les pro-
General of Canada and for Ontario argue that the  curem&ayix du Canada et de I'Ontariogpr”
sentence in the present case is unfit because the tendent que la peiae @nflilggspce n'est pas
trial judge relied on an inappropriate sentencing ingigparce que le juge du pescs’est appug/”
range established by the British Columbia Court of  suraeamelle de peines inapprogeique la Cour
Appeal for provoked, spousal manslaughter in  d'appel de la Colombie-Britann@ablig,”dans
Archibald. In Archibald, McEachern C.J. stated, at l'arrArchibald, relativementa’I’homicide invo-

p. 304: lontaire coupable sur la personne d'un conjoint,
cau® par une provocatioansArchibald, le juge
en chef McEachern affirmey la p. 304:
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For this kind of manslaughter, the cases we have beemRADJCTION] En ce qui concerne ce genre d’homicide

given, and my own experience as a sentencing judge, involontaire coupable, la jurisprudence quéthous a *
persuade me the modern range is from suspended sen- soumise eridifegque j'ai acquise, comme juge,
tence to something less than eight years, although it is errmae dtermination de la peine me convain-
wrong to assume there is any precise range that will qguent ecteellé moderne des peines va de la con-
apply to every case. damnation avec sursis j@sgo’peu moins de huit ans,

bien gu'il soit incorrect de psumer qu'il existe une
échelle pecise applicabla tous les cas.

One function of appellate courts is to minimize L'une des #iches des cours d'appel estuire 244

disparity of sentences in cases involving similar  au minimum la diepde peines inflggsa des
offences and similar offenders; séé¢. (C.A), contrevenants similaires pour des infractions simi-
supra, at para. 92, andcDonnell, supra, at laires; voir M. (C.A), précitt, au par. 92, et
para. 16per Sopinka J. In carrying out this func- McDonnell, précit, au par. 16, le juge Sopinka. En
tion, appellate courts may fix ranges for particular ~ s’acquittant de eette,tTes cours d'appel peu-
categories of offences as guidelines for lower \atablir desechelles de peines relativascer-
courts. However, in attempting to achieve uni- tainesgmtés d’infractions, en vue de guider les
formity, appellate courts must not interfere with  tribunaux d'instanceerietffe. Toutefois, les
sentencing judges’ duty to consider all relevant cir-  cours d’appel ne doivent pas, au hom de l'unifor-
cumstances in sentencing; ddeDonnell, supra, = mité, modifier I'obligation qu'ont les juges de
at para. 43per Sopinka J.; and at para. §6r  prendre en cons@lation toutes les circonstances
McLachlin J. InArchibald, McEachern C.J. clearly  pertinentes en infligeant la peine;Mconnell,
stated, at p. 304, that it would be wrong to assume ecir’au par. 43, le juge Sopinka, et au par. 66,
that there is any “precise range that will apply to  le juge McLachlin. Besfsbald, le juge en chef
every case”. In my opinion, this qualification = McEachern a clairement &ff@iné p. 304, qu'il
reveals that the Court of Appeal Anchibald cor-  serait incorrect de @sumer I'existence d'une
rectly intended for trial judges to balance uniform- eckélle pecise applicabla tous les cas». Selon
ity in sentencing with their duty to consider the cir-  moi, cetiserve montre que la Cour d'appel,
cumstances of the particular case. darchibald, a voulua juste titre que les juges
du pro@s établissent urequilibre entre I'unifor-
mité des peines et leur obligation de prendre en
considration les circonstances de chaque affaire.

This Court's decision inMcDonnell, supra, L’arret McDonnell, précité, de notre Cour fait24°
highlights the need for clarity on the part of appel-  ressortir le besoinedisipri de la part des cours
late courts in setting ranges for offences. More  d’appel lorsqu'@tabliSsent deschelles de
specifically, McLachlin J., in dissent, stated that peines pour des infractions. Plus eaetatit,
appellate courts must clearly specify what catego- le juge McLachlin a effiams ses motifs de dis-
ries of offences are meant to be covered by a start-  sidence que les cours d’appel dmigentgbai-
ing point (para. 104). Although the majorifger  rementa quelles ca&gories d'infractions s’appli-
Sopinka J., did not expressly identify this need for  quera un poinegartd(par. 104). Bien que la
clarity in the classification of offences, it did agree ~ Caua majori€, sous la plume du juge Sopinka,
that appellate courts may set starting points as  n'ait pas egpresshat’ce besoin de ecision
guides for lower courts. In my opinion, a clarity  dans la classification des infractions, elle a con-
requirement must be read into this appellate court  venu que les cours d'appel pEtabéntdés
authority because such guides would not be useful  pointsegartdpour guider les tribunaux d'ins-
without a clear description of the category created  taneegiéuffe. A mon avis, il faut consiefer que
and the logic behind the starting point appropriate  ce pouvoir des cours d’appel comporte une exi-
to it. The same need for clear direction applies to  gence déeisjun, car de telles indications



246

412

R.V. STONE Bastarache J.

[1999] 2 S.C.R.

ranges set by appellate courts. However, in
Archibald, McEachern C.J. simply refers, at
p. 304, to “this kind of manslaughter”. Further-
more, the “kind” of manslaughter McEachern C.J.

seraient inutiles sans une description claire de la

egdiie ceée et de la logique sous-jacente au

point dgpatt qui lui est propre. Les cours d'ap-
pel sont teaulss n€éme pecision lorsqu’elles

was referring to is not discernable from the facts oktablissent deechelles de peines. Toutefois, dans
the case. Both provocation and intoxication wereArchibald, a la p. 304, le juge en chef McEachern

left with the jury inArchibald. The jury returned a
verdict of manslaughter, but did not specify which
of these factors had influenced its verdict. As a
result, the category of offences McEachern C.J.
intended the above-mentioned range to apply to is
unclear. Indeed, McEachern C.J. specifically noted
in his reasons that the trial judge, without making a
specific finding, expressed the view that the
stronger likelihood was that the jury acted on
drunkenness rather than provocation (p. 303).
Accordingly, it cannot be said with any certainty
that the range set out Archibald is applicable to
cases involving provoked, spousal manslaughter

like the present appeal. It is therefore unnecessary

mentionne simplememRADUCTION] «ce genre

d’homicide involontaire coupable». De plus, les
faits de l'affaire ne permettaient pas de savoir de
quel «genre» d’homicide involontaire coupable
parlait le juge en chef McEachery.dbdoasd,
les questions de l'intoxication et de la provocation
etfitsoumises 'appEciation du jury. Celui-ci
a proaono’ verdict d’homicide involontaire
coupable, sans toutedoisgurlequel de ces fac-
teurs avait infusmt verdict. Par coeglent,
on ne sait pas claireangotlle cagorie d'in-

fractions le juge en chef McEachern entendait

appligeehdlle de peines susmentieen’En
fait, iecigpr'dans ses motifs, que le juge du

to assess the reasonableness of that sentencing esm®m@it dit d’avis, sans le conclure expmess’

range in this case. ment, quétdit plus probable que le juryesiit
fondé sur Iétat d’ivresse plut"que sur la provoca-
tion (p. 303). En comgjuence, on ne saurait affir-
mer avec certitude questhelleetablie dang\rchi-
bald s’appliquea I'homicide involontaire coupable
sur la personne d’'un conjoint, ceysar une provo-
cation, comme c’est le cas dans legant pourvoi.
Il est donc inutile ddvaluer le caraete raisonna-
ble de cetteechelle de peines en I'esge.

There being no applicable range set by the Court Vu I'absence dichelle applicabletablie par la

of Appeal, it is necessary to determine whether the

Cour d'appel, il #atndher si des facteurs

sentence was influenced negatively by factorsetrarigers aux principes reconnus ééedhination

unrelated to recognized sentencing principles and
whether all of the appropriate factors were consid-
ered. In this case, | must however first consider the
argument of the Crown and the Attorney General
for Ontario that “double counting” of provocation

is responsible for driving sentencing ranges for
cases involving provoked, spousal manslaughter
into the lower end of the spectrum available for

de la peine ont eu une inflagatieenSur le

choix de la peine et si tous les facteurseappropri’
etntexamies. En I'espcCe, je dois cependant
commencer par examiner I'argument dereninist’

public et du procuream@l de I'Ontario, selon

lequel, ethklle des peines pour I'homicide
involontaire coupable sur la personne d'un con-
joint, egae” une provocation, se retrowavBex-

manslaughter, and that this resulted in an inade-emité inférieure de Bventail des peines qui peu-

guate sentence. veetré infligges pour un homicide involontaire
coupable, c’est en raison de |aRADUCTION]
«double prise en congdition» de la provocation,
qui est don@ T'origine de la peine insuffisante qui
a étt infligée.
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The argument that “double counting” of provo- L’argument voulant que la «double prise en cofd’
cation is responsible for the sentencing range in eratn» de la provocation sat I'origine de
cases involving provoked, spousal manslaughter echélle des peines pour I'homicide involontaire
fails to recognize that provocation is just one fac- coupable sur la personne d'un conjomtparaus”
tor to be considered in assessing what end of the  une provocation, ne tient pas compte du fait que la
manslaughter sentencing range is approached in  provocation ne constitue que l'un desdacteurs °
the circumstances of a particular case. Personal a@esigpour dterminera’ quelle exemite de
characteristics of the offender, as well as other cir- echglle des peines pour homicide involontaire
cumstances surrounding the offence, such as the  coupable il faefess selon les faits particu-

manner and method by which it was carried out, liers de l'affaire. Les eastiquies personnelles
must also be considered. The words of Fraser C.J.  du contrevenant et les autres circonstances entou-
in Laberge, supra, at p. 382, are apposite: rant I'infraction, telle lecfa dont elle &% com-

mise et le moyen utiles’pour la commettre, doi-
vent aussi entrer en ligne de compte. Les propos
tenus par le juge en chef Fraser, dans dtarr”
Laberge, précité, a la p. 382, sont pertinenéscet
égard:

Therefore, the court must look not only at the physical TRAPUCTION] En congquence, la cour doit non seule-

characterization of the act itself, but must assess a range ment examiner la qualification physique asrigcte m”

of other considerations. These include the choice of mais eacaheer toute une gamme d’autres facteurs,

weapon used to effect the unlawful act, the degree of dont le choix de I'armeeuplisir accomplir I'acte

force the offender used in perpetrating the act, the extent egalll’la force utilisé par le contrevenant pour I'ac-

of the victim’s injuries, the degree of violence or brutal- complir, I'importance des blessuresszalasvictime,

ity, the existence of any additional gratuitous violence, lealdgrViolence ou de brutaijtl'existence d’autres

the degree of deliberation involved in the act, the extent actes de violence gratuite, keregiast’'ou moins

to which the act reflected forethought of action or plan- elibdé de I'acte, la mesure dans laquelle cet acte se

ning, the complexity of the act, what, if anything, pro- evéle peémédite ou planif€, la complexi de I'acte, les

voked the act, the time taken to perpetrate the act aneléments qui I'ont provoa”le casechéant, le temps

the element of chance involved in the resulting death. pris pour accomplir I'acte en question et le fait que le
déces puisseetre le fruit du hasard.

It is clear that provocation is merely one of Il est clair que la provocation n'est que I'un de'8
numerous factors which will be considered in the  nombreux facteurs qui seront pris erratinsid”
assessment of an appropriate sentence for man- epaluer la peine qu'il convient d’infliger pour
slaughter pursuant to s. 232. It therefore cannot be  un homicide involontaire coupable en vertu de
said that cases involving provocation will always I'art. 232. On ne peut donc pas affirmer que les cas
involve findings of insignificant moral culpability ual est question de provocatiorement toujours
or that low range sentences can be attributed solely  une conclusion de calpabiitie Bgligeable
to the provocation factor. ni que les peines momIES €sultent unique-

ment du facteur de la provocation.

(b) Inadeguate Sentence b) Peine insuffisante

The Crown'’s final argument is that the seven- Le dernier argument du ming€ public veut 249
year sentence imposed in the present case is simply  que la peine de sept aesanfligspce soit
inadequate and therefore clearly unreasonable. The  tout simplement insuffisante et donc manifeste-
Crown points to a number of aggravating factors =~ mergidonnable. Le ministe publicevoque un
in support of this ground of appeal. It also argues  certain nombre de facteurs aggrd'egqusi de
that the sentencing judge made unreasonable ce moyen d'appel. |l seg@dsmnént que le
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findings of fact. While | may have been inclined to  juge qui a ieflaypeine a te’des conclusions de
impose a slightly more onerous sentence given the  daitisbnnables. Bthe si javais petre enclin
nature of the offence committed, this is not a valida imposer une peineedérement plus lourde,
reason for this Court to interfere with the sentence. = compte tenu de la nature de linfraction commise,
In my opinion, the Crown has failed to discharge  cela ne justifie pas notre Cour de modifier la peine
its burden to demonstrate that the sentencing  @dligl'estime que le mingE public ne s'est
judge’s assessment of the facts in this case and the  pas eadgiitton obligation deediontrer le
relevant authorities was clearly unreasonable. This  @aentanifestementedaisonnable dedvalua-
ground of appeal must therefore fail. tion des faits de I'affaire et de la jurisprudence per-
tinente par le juge qui a infiigla peine. Ce moyen
d’appel doit donefre rejet.

VII. Conclusions and Disposition VII. Conclusions et dispositif

In the first appeal, | have concluded that no sub- En ce qui concerne le premier pourvoi, j'ai con-
stantial wrong or miscarriage of justice occurred. |  clu qu’aucun tort important ni aucune erreur judi-
would therefore affirm the conviction and dismiss  ciaire grave ne se sont produits. Je suis donc d'avis
the appeal. de confirmer laedaration de culpabibt'et de

rejeter le pourvoi.

In the second appeal, | agree with the Court of Quant au second pourvoi, je suis d’accord avec
Appeal that the sentencing judge was aware of the  la Cour d’appel pour dire que le juge g a inflig”
aggravating and mitigating factors in this case and  la pstimié Conscient des facteurs aggravants et
considered the relevant sentencing principles in enatihts en cause dans lagente affaire et qu'il
reaching the sentence he imposed. Consequently, |  a pris enetatisitlles principes pertinents de
would dismiss the Crown’s sentence appeal andeterdiination de la peine pouedder de la peine
affirm the sentence imposed by the sentencing infliger. En consquence, je suis d'avis de rejeter
judge. le pourvoi du ministe public contre la peine et de

confirmer la peine infligé par le juge du pres:

Appeal from conviction dismissed, LAMER C.J.
and lacoBuccl, MAJOR and BINNIE JJ dissenting.
Appeal against sentence dismissed.
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