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In 1988, Shell required approximately US$100 mil- En 1988, Shell avait besoin d’environ 100 000 000 $
lion for general corporate purposes. To get the money at US pour leefi@rslgs de I'entreprise. Pour obtenir
the lowest possible after-tax cost, first, it entered into ces fondswapes immt le moinseleve possible,
debenture agreements with three foreign lenders bor- Shell a tout d'abord conclu aveetiaisgirangers
rowing NZ$150 million at the market rate of 15.4 per- des contrats d’achabéatdfes suivant lesquels elle a
cent per annum. Shell was required to make 10 semi- engpfli®t"000 000 $ NZ au taux du magclsoit
annual interest payments of NZ$11.55 million. The 15,4 pour 100 paeaBhelktait tenue d’effectuer 10
principal was to be returned to the lenders in 1993. Sec- versements semestriefStd'de’11 550 000 $ NZ
ond, Shell entered into a forward exchange contract with chacun. Le principal eteyagmbours aux peteurs
a foreign bank, pursuant to which it used the NZ$150 en 1993. Puis, Shell a conclu avec unetbamge
million to purchase approximately US$100 million. The un contrat de chatmyee par lequel elle a affed€s
forward exchange contract also allowed Shell to 150 000 000 % RNachat d’environ 100 000 000 $
exchange a specified amount of US dollars for US. Le contrat de chaegme permettaigalement
NZ$11.55 million on each day that a semi-annual paya Shell déchanger un montantetérmiré de dollars
ment to the lenders was due, and to exchange another ericains contre 11 550 000 $ NZ le jour du versement
specified amount of US dollars for NZ$150 million semestriel desrétst”aux pefeurs et dthanger un
when the time came to repay the principal to the lenders. autre montacis pté dollars aericains contre
The exchange rates in the forward exchange contract 150 000 000 $ NZ le moment venu de rembourser le
were established by reference to the forward exchange principal etexips”Les taux de changeeyus dans
rates for NZ dollars for the period of the loan. le contrat de chartgeme onefé établis en fonction

des taux de changeterme applicables aux dollarsa”
zélandais pendant la dze’du pet.

When computing its income for tax purposes, Shell Dans le calcul de son revenu aux fins dg I'imp”

relied on s. 20(1¥) of thelncome Tax Act and deducted Shell s’est appeysur I'al. 20(19) de laLoi de I"impdt

the interest, calculated at the rate of 15.4 percent pesur lerevenu pour dduire I'inérét de 15,4 pour 100 par

annum, that it had paid under the debenture agreements. ee gnf€lle payait conforement aux contrats d’achat

For its 1993 taxation year, Shell reported a capital gain  etberdures. Pour I'ame” d'imposition 1993, Shell a

of approximately US$21 million. The Minister of eda€ un gain en capital d’environ 21 000 000 $ US.

National Revenue reassessed Shell for the 1992 and Le ministre du Revenu natiabklpdlr les are€s

1993 taxation years on the basis that it was only permit- d’'imposition 1992 et 1993 de nouvelles cotisations sui-

ted to deduct interest at the rate it would have paid had vant lesquelles Shell ne pedwaé die I'ingrét

it borrowed US dollars, i.e., 9.1 percent per annum. The qu'elle aurait @aglle avait empruatdes dollars

claimed capital gain for the 1993 taxation year was also eriaaifs, soit 9,1 pour 100 par &enUne nouvelle

reassessed as being on income account. The Tax Court cotisation etéedtsdiliea I'egard du gain en capital

of Canada set aside the Minister's reassessment. Thecladpour I'an®e d’imposition 1993 qui et imput

Federal Court of Appeal allowed the Minister's appeal au revenu. La Cour canadienne dediempild’ les

but held that Shell could claim the net foreign exchange nouvelles cotisations. Le ministre a eu gain de cause en

gain on capital account. Shell appealed to this Court on Cour d'aeqeblé, mais cette demE a statel'que

the interest rate issue and the Minister cross-appealed on Shell paniaiedle gain de change reetifre de

the capital gain issue. gain en capital. Shell se pourvoit maintenant devant
notre Cour pour ce qui est de la question du tauxed'int”
rét. Le ministre a formun pourvoi incident en ce qui a
trait & la question du gain en capital.

Held: The appeal should be allowed. The cross-appeal Arrét: Le pourvoi principal est accueilli. Le pourvoi
should be dismissed. incident est rejet”

(1) Appeal (1) Pourvoi principal

Shell was entitled to deduct from its income all of its Shell pouvedugle de son revenu la totelitles
semi-annual payments of interest made to the lenders eréistgu’elle a vees semestriellement auxepeurs
under the debenture agreements during the relevant tax- au cours des diimposition en cause en applica-
ation years. Section 20(&)(i) of the Income Tax Act tion des contrats d'achat desliEntures. Le sous-al.
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allows taxpayers to deduct from their income interest 2){L)xe laLoi de I'impdt sur le revenu permet au

payments on borrowed money that is used for the pur- contribuableediéral'de son revenu '@t payg

pose of earning income from a business or property. relativeaneatl’argent empruatét utili€ en vue de

The provision has four elements: (1) the amount must be tirer un revenu d’'une entreprise ou d’un bien. La dispo-

paid in the year or be payable in the year in which it is sition comporte quatre conditions: (1) la somme doit

sought to be deducted; (2) the amount must be paid puetre page au cours de I'aee’ouetre payable pour I'an-

suant to a legal obligation to pay interest on borrowed ee al cours de laquelle le contribuable cheHa °

money; (3) the borrowed money must be used for the eduidé; (2) elle doit Btre en egtution d’une obligation

purpose of earning non-exempt income from a busines®gald de verser des émdts sur I'argent empruat’(3)

or property; and (4) the amount must be reasonable, as celui-@tooittili€ en vue de tirer un revenu non

assessed by reference to the first three requirements. eré&xanne entreprise ou d’'un bien; et (4) la somme
doit étre raisonnable compte tenu des trois premiers cri-
teres.

Here, the four elements are met. First, the amounts Eretespes quatre conditions sont remplies. Pre-
paid by Shell to the lenders were actually paid during erement, les sommes vees par Shell aux @téurs
the years in which they were sought to be deducted. 8@ntl cours des aeas$ pour lesquelles ladic-
Second, Shell had a legal obligation to make the semi- tion est deeddelx@mement, Shell avait I'obliga-
annual payments to the lenders under the debenture dgaiel’d’effectuer les versements semestriels aux
agreements. Third, there is a sufficiently direct link etpdrs suivant les contrats d’achat deetitures. Troi-
between the borrowed money and the current eligible emainent, il existe un lien suffisamment direct entre
use. In this case, the NZ$150 million that Shell bor- les fonds engzr@ttl'utilisation admissible actuelle.
rowed from the lenders was directly used for the pur- En desples 150 000 000 $ NZ que Shell a
pose of producing income from its business. It does not engwaniX pefeurs oneté utilisés directement pour
necessarily matter if the borrowed funds are commin- tirer un revenu de I'entreprise. La confusion des fonds
gled with funds used for another purpose, provided that engrwavec des fonds affestd d’autres fins n'est
the borrowed funds can in fact be traced to a current eli-  @esssairementetérminante dans la mesure kes
gible use. Fourth, under s. 20@)(a taxpayer is enti- fonds empraatpeuvent dans les faieré rattachs a
tled to deduct the lesser of (1) the actual amount paid or, une utilisation admissible actuellem@onanit, sui-
(2) a reasonable amount in respect of “an amount vant I'al. @0{&)contribuable peutediuire le moins
paid . . .pursuant to a legal obligation to pay interestelevé (1) du montant effectivement versu (2) d'un
on .. .borrowed money used for the purpose of earning montant raisonaabkgard «d’'une somme peg’
income from a business or property”. Here, the bor- [. . .] ec@ion d’'une obligationeljale de verser des
rowed money that was used for the purpose of earning erétatsur [...] de I'argent emprungt utili€ en vue
income was the NZ$150 million at 15.4 percent — the de tirer un revenu d’'une entreprise ou d'un bien». En
market rate for a loan of NZ dollars in 1988 for a five- I'occurrence, l'argent engpiguit'aete utilise pour
year term. Where an interest rate is established in a mar- produire un revenu, ce sont les 150 000 000 $ NZ, au
ket of lenders and borrowers acting at arm’s length from taux de 15,4 pour 100, soit le taux duenateBs
each other, it is generally a reasonable rate. poureleda dollars @6-Zlandais pendant cing ans.
Lorsqu’un taux d'ingtét est fixé sur un marahde pe-
teurs et d’emprunteurs sans lien dpehdance, il s’agit
géréralement d’'un taux raisonnable.

Courts must be sensitive to the economic realities of a Les tribunaux doivent tenir compteadié léco-
particular transaction, rather than being bound to what nomique qui sous-tardtimpet ne pas se sentedi’
first appears to be its legal form. There are, however, par la forme juridique apparente de celle-ci. Cependant,
caveats to this rule. First, absent a specific provision of dexcigions doivenetre apporés. Pren@fement, en
the Act to the contrary or a finding that they are a sham, I'absence d’une disposition expresse contraire de la Loi
the taxpayer’s legal relationships must be respected in ou d’'une conclusion selon laquerbeidioEh cause
tax cases. Recharacterization is only permissible if the est un trompe-I'ceil, les rapports juetdibliepar le
label attached by the taxpayer to the particular transac- contribuable detventesSpeets en maére fiscale.
tion does not properly reflect its actual legal effect. Sec- Une nouvelle qualification n’est possible que lorsque la
ond, it is well established that a searching inquiry for esighation de I'opfation par le contribuable ne et
either the “economic realities” of a particular transaction pas convenablement ses effets juridiquaddes.



[1999] 3 R.C.S. SHELL CANADA LTEE C. CANADA 625

or the general object and spirit of the provision at issue Bewxiient, il est biemrtabli que I'examen de la
can never supplant a court’s duty to apply an unambigu- ealitd"économique» d’'une @pation doneé ou de

ous provision of the Act to a taxpayer's transaction. I'obggEal et de I'esprit de la disposition en cause ne
Where the provision at issue is clear and unambiguous, peut jamais dispenser le tribunal de I'obligation d’appli-
its terms must simply be applied. quer une dispositioneguivoque de la Laa Une op*

ration du contribuable. Lorsque la disposition en cause
est claire et noreduivoque, elle doit simplemesetré
appliglge.

Courts must be cautious before finding within the Les tribunaux doivent faire preuve de prudence lors-
clear provisions of the Act an unexpressed legislative qu’il s'agit d'attribueegisldfeur,a’ I'egard d’'une
intention. Absent a specific provision to the contrary, it disposition claire de la Loi, une intention non explicite.
is not the courts’ role to prevent taxpayers from relying En l'absence d'une disposition expresse contraire, il
on the sophisticated structure of their transactions, n'appartient pas aux tribunaugatierip ‘contribua-
arranged in such a way that the particular provisions of ble de recourir, dans le cadre deat@Emsp” des
the Act are met, on the basis that it would be inequitable  egtemt'complexes qui respectent les dispositions per-
to those taxpayers who have not chosen to structure tinentes de la Loi, pour le motif que cecaitakle”

their transactions that way. a I'egard des contribuables qui n'ont pasegpbur cette
solution.
Where the applicable provision has its own internal Lorsguinstar du sous-al. 20(@))i), le libellé de

reference to “reasonableness”, as does s. 2){)( la disposition applicable renvoie luiemie au «caraete
s. 67 of the Act could not apply without distorting the raisonnable», I'art. 67 ne peut s’appliquer sans que cela
plain meaning of the more specific provision. Indeed, if n'alléehcontre du sens manifeste de la disposition
a deduction is “reasonable” within the meaning of plus paréeliEn effet, si uneedluction est «raison-
s. 20(2)€)(i), it is difficult to see how it would not also nable» au sens du sous-al.cRO(1) est difficile de
be “reasonable” within the meaning of s. 67. concevoir qu'elle ne soiegalsment «raisonnable»
au sens de l'art. 67.

Because even the broadest interpretation of the for- Comme lietatipri néme la plus gféreuse de

mer s. 245(1) of the Act does not apply to limit Shell’s I'ancien par. 245(1) de la Loi n'a pas pour effet de limi-

deductions, it is unnecessary in this appeal to determine tezdestns de Shell, il n’est pasa€ssaire de sta-

conclusively the proper interpretation to be given to it. tuer, dans le cadreesknppourvoi, sur l'interpta-

In any event, on the broad test for the former s. 245(1) tion qu’il faut lui donner. Quoi qu’il en soit, suivant le

developed by the Federal Court of Appeal, Shell's deci- ereritggnéral formuE par la Cour d'appeletErale

sion to deduct its interest payments to the lenders at the relativariiantien par. 245(1), laedision de Shell

rate of 15.4 percent per annum cannot be impugned. edaird les irgféts veres au taux annuel de 15,4

First, deducting the interest at that rate is not contrary to pour 100 netpeattaqeé. Prengtement, la éduc-

the object and spirit of s. 20(&)(i). Second, the deduc- tion desardifs calcutsa ce taux n'est pas contraime °

tions were based on transactions that were in accordance I'obget’'esprit du sous-al. 20(@)i). Deuxiéme-

with normal business practice. Third, there wa®m@a ment, les dductionsetaient fondes sur des epations

fide business purpose for the debenture agreements that conformes aux habitudes normales du commerce. Troi-

gave rise to the deductions in issue. ensgment, les contrats d'achat debenhtures dont
découlent les @ductions en cause avaient un objet com-
mercial \éritable.

(2) Cross-appeal (2) Pourvoi incident
The US$21 million net foreign exchange gain should Le gain de change net de 21 000 000 $ett8 doit ~
be taxed as a capital gain. Whether a foreign exchange  émptitse de gain en capital. La qualificatiartitre
gain arising from a hedging contract should be charac- de revenu ou de gain en capital d’'un gain de change issu

terized as being on income or capital account depends d'amatiop’ de couvertureegend de la qualification
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on the characterization of the debt obligation to which
the hedge relates. Shell entered into the foreign
exchange contract in order to hedge with US dollars the couvrir, au moyen de dodldcaens, contre le risque
market risk on the debenture agreements, which were du enardipiel I'exposaient les contrats d’achat de
denominated in NZ dollars. The gain on the debenture ebenfures libel§ en monnaieeo-Zlandaise. Le gain
agreements was characterized as being earned on capitahli$ sur les contrats d’achat debé&ntures até quali-
account and so therefore should the gain on the foreigne defigain en capital, et le ga#ali® sur le contrat de

de la ddtiguelle se rapporte I'epation de couver-
ture. Shell a conclu le contrat deactesimgepour se

exchange contract.
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1

MCLACHLIN J — This appeal by Shell Canada
Limited (“Shell”) and the cross-appeal by the Min-
ister of National Revenue (the “Minister”) require  dent du ministre du Revenu national (le «minis-
the Court to consider the proper income tax treat-  tre») exigent de notre Cour qu’'elle se penche sur la
ment of a sophisticated corporate financing cofadont il convient de traiter, pour les fins de
arrangement. At the conclusion of the hearing, the  imgir le revenu, une etion de finance-

Court allowed Shell's appeal and dismissed the  ment complexe de I'entréplissue de l'au-
dience, notre Cour a accueilli le pourvoi de Shell et
a rejet le pourvoi incident du ministre, les motifs

LE JUGE MCLACHLIN Le p®8sent pourvoi de
Shell Canada EenfShell») et le pourvoi inci-
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Minister’s cross-appeal, with reasons to follow for  dewvetné Tendus ultfieurement quant aux deux
both decisions. These are those reasons. ecisibns. Voici ces motifs.

. Facts |. Les faits

In 1988, Shell required approximately $100 mil- En 1988, Shell avait besoin d’environ 100 mil-
lion in United States currency (“US$") for general  lions de dollarsrarains («$ US») pour les fins
corporate purposes. To get the money it required aterérgles de I'entreprise. Pour obtenir ces fonds au
the lowest possible after-tax cost, Shell embarked ut epEs impt le moinselevé possible, Shell a
upon a complex financing scheme that proceeded eu reeours ‘stratgie de financement com-
in two stages. First, Shell entered into debenture  plexe comportanetimes.” Prerarement, elle
purchase agreements (the “Debenture Agree- a conclu avec etesirgetrangers des contrats
ments”) with three foreign lenders, pursuant to  d'achat eeenfures (les «contrats d’achat de
which it borrowed approximately $150 million in eldéntures») suivant lesquels elle a empgremyvi-
New Zealand currency (“NZ$”) at the market rate  ron 150 millions de dokarssiandais («$ NZ»)
of 15.4 percent per annum. Shell was required to  au taux annuel duemaoih™5,4 pour 100.
make payments of NZ$11.55 million to the foreign  Shk#it'tenue de verser auxepelirsetrangers la
lenders on November 10 and May 10 of each year = somme de 11 550 000 $ NZ le 10 novembre et le
until 1993. The principal of NZ$150 million was 10 mai de chaqueannsqu’en 1993. Le princi-
to be returned to the foreign lenders on May 10, pal de 150 000 000 $ NZ eegarernbours”
1993. aux pefeursetrangers le 10 mai 1993.

Second, Shell entered into a forward exchange Deuxiéemement, Shell a conclu avec Sumitomo
contract (the “Forward Exchange Contract”) with  Bank Ltd. («Sumitomo») un contrat de change °
Sumitomo Bank Ltd. (“Sumitomo”), pursuant to  terme (le «contrat de charigeme») par lequel
which it used the NZ$150 million it had borrowed  elle a affeld”somme de 150 000 000 $ NZ
from the foreign lenders to purchase approximately = emeeuatix pefeursetrangersa’l’achat d’envi-
US$100 million. That US$100 million was then  ron 100 000 000 $ US. Cette somme a ensuite
used in Shell's business. The Forward Exchange  seféxploitation de I'entreprise de Shell. Le
Contract between Shell and Sumitomo also contrat de chatgene conclu avec Sumitomo
allowed Shell to, (1) exchange a specified amount  permettmtementa” Shell (1) déchanger un
of US$ for NZ$11.55 million on each day that a  montaatedhiré de dollars aericains contre
semi-annual payment to the foreign lenders was 11 550 000 $ NZ le jour du versement semestriel
due, and (2) to exchange another specified amount  dedtstux pefeursetrangers et (2) dchan-
of US$ for NZ$150 million when the time came to  ger un autre montaeispde dollars aericains
repay the principal to the foreign lenders. contre 150 000 000 $ NZ le moment venu de rem-

bourser le principal aux etéursetrangers.

The exchange rates in the Forward Exchange Les taux de change gris dans le contrat de
Contract were established by reference to the for-  charigame oneté établis en fonction des taux
ward (or “future”) exchange rates for NZ$ for the  de chamgerme (futurs) applicables aux dollars
period of the loan, i.e., how much it would cost to eo+#landais pendant la cae’du pet, c'esta-dire
purchase NZ$ when Shell required it in the future.  combien il erecaifa Shell pour acheter des
Because of the declining value of the NZ$ at the  dollaszlandais lorsqu’elle en aurait besoin.
time, the forward value (in US$) of the NZ$150 Comme le dolko-®landais se ep@ciait, on
million Shell was required to repay the foreign ewoyait que la valeua terme (exprireé en dol-
lenders in 1993 was expected to be less than the Ilardcains) des 150 000 000 $ NZ que Shell
current (or “spot”) value (in US$) of the same  devait rembourser ateyssetrangers en 1993
NZ$150 million when Shell borrowed it in 1988.  seraiteméurea la valeur courante ou au comp-
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Shell accordingly expected to realize a foreign tant (exgeieri dollars aeticains) de la somme

exchange gain when it closed out the Forward au moment de son emprunt en 1988. Shell s'atten-

Exchange Contract and repaid the principal to the  dait do@aliser un gain de changd’échéance

foreign lenders using the devalued NZ$. du contrat de cheamngiene et au remboursement
du principal aux pfeursetrangers au moyen des
dollars réo-Zlandais dvalles.

Shell also knew that the difference between the Shell savait aussi queekart entre le cours au >

spot exchange rate and the forward exchange rate  comptant et leacmunse” des deux monnaies

as between two currencies precisely reflects the  corresponéaiggpnenta I'ecart des taux d'iet’

difference between their current interest rates overet suf ces monnaies pendant ésipde du pet. Le

the period of the loan. The amount of the foreign montant du gain de change que Shell s'attendait °

exchange gain Shell expected to earn would thereealisgr reftterait donc Ecart entre les taux d'in-

fore reflect the difference between the interesteréttsur les deux monnaies pendant laedudes

rates for the two currencies for the period of the  contrats d’achatlmtlires. Par coeglent, en

Debenture Agreements. Accordingly, by agreeing  s'engageamtheter udtfieurement des dollars

to buy NZ$ in the future at the lower forward emZlandais au coura terme inérieur, Shell

exchange rate, Shell not only was able to “hedge”  pouvait non seulement se «couvrir» contre la fluc-

its exposure to the market fluctuation of the NZ$,  tuation de la moneaiegtendaise sur le mar-

but was also able to effectively bring the rate of e,chiais aussi ramener le taux damt qu'elle

interest it was paying for the NZ$ down to approx-  devait veas&gard des dollarsen-Zlandaisa’

imately the rate of interest it would have had to  pesp@u taux d'irdfét qu'elle aurait pag pour

pay for US$. des dollars aricains.

The Debenture Agreements and the Forward Les contrats d’achat desbéntures et le contrat 6
Exchange Contract all closed on May 10, 1988. de charigeme sont intervenus le 10 mai 1988.
Shell was only obligated to abide by the former if  Shedtait liée par les contrats d’achat debdh-
the latter also closed. While it seems that the for-  tures que s'il yegalgment conclusion du con-
eign lenders received from Sumitomo the NZ$ that  trat de chartgeme. Mime s'il appert que les
they paid to Shell, which in turn sold the same et@ufsetrangers ont m de Sumitomo les dol-
NZ$ back to Sumitomo in exchange for US$, Shell  las-Elandais gu'ils ont veesa Shell, quia’
was not aware of the source of the foreign lenders’  son tour les a rewerglusitomo pour obtenir
funds until after Shell had committed itself to  des dollarer&ains, Shell n'a appris la prove-
entering the Debenture Agreements. All of the nance des fonds diEsirp€trangers qu'ams
contracts closed properly, and all the funds etrg"engagéa conclure les contrats d’achat de
changed hands as planned. ebdhtures. Tous les contrats € ‘mers a

bonne fin, et les transferts de fonds et éffec-
tués comme convenu.

The trial judge made a number of specific find- Le juge de prenere instance a #r'un certain 7
ings about the Debenture Agreements and the For-  nombre de conclugiciseeu sujet des con-
ward Exchange Contract. He foundter alia, that  trats d’achat deetbentures et du contrat de change
Shell’s decision to enter into these arrangementa terme. Il a notamment conclu que Shell avait
was based on its expectation that it would be ableesold” de conclure ces accords parce qu'elle-esp”
to deduct from its income the interest paid on the  rait pousediuidé de son revenu l'ieét pa¥ en
Debenture Agreements and that the foreign  application des contrats d’achebefgudss et
exchange gain would be taxed on capital account.  s’attemdaijue le gain de change soit imgés”
Taxing the foreign exchange gain on capital titre de gain en capital. Ce traitement fiscal aurait
account would be an advantage for Shell becauseé a l'avantage de Shell parce que (1) seulement
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(1) only 75 percent of the gain would be taxable, 75 pour 100 du gain e@raiposable, compa-

rather than 100 percent as would be the case were  rativentdQ pour 100 si le gaietdit impu€

it included on income account, and (2) the gain  au revenu et (2) le gain pourrait compenser cer-

could be used to offset some of Shell's existing taines des pertes en capital subies par Shell. Le

capital losses. The trial judge further found that juge de pmeninstance a aussi statqlue Shell

Shell would not have entered into the Debenture  n’aurait pas conclu les contrats d'achia¢rde d”

Agreements in the absence of the Forward tures sans le contrat de ehdegee, qu'il

Exchange Contract, that none of the transactions etait’question de frime dans aucune desrap’

was a sham, and that if Shell had simply borrowed tions et que si Shell avait simplementedgsunt”

US$ at a market rate of interest, it would have paid  dollaeviaains au taux d'iet&t du march; elle

9.1 percent per annum instead of the 15.4 percent  aurast ®dypour 100 par ama, et non 15,4

per annum it had paid for the NZ$. pour 100 parean(ié taux applicable aux dollars
néo-Zlandais qu’elle a acte).

When computing its income for tax purposes for Dans le calcul de son revenu pour leseas’
the years 1988 to 1993 inclusive, Shell relied on d'imposition 1888993 inclusivement, Shell
s. 20(1)€) of the Income Tax Act, R.S.C., 1985, s’est appey sur I'al. 20(19) de laLoi de I"impdt
c. 1 (5th Supp.) (the “Act”), and deducted thesur le revenu, L.R.C. (1985), ch. 1 &suppl.) (la
interest, calculated at the rate of 15.4 percent per  «Loi»), polwird’ I'in®rét, au taux de 15,4 pour
annum, that it had paid to the foreign lenders under 100 paeanu’elle a pag/aux peteursetran-
the Debenture Agreements. For its 1993 taxation  gers coefoemt aux contrats d’achat debeéh-
year, the year in which the Forward Exchange tures. Poureéamfimposition 1993, ame de
Contract was closed out and the principal was echance du contrat de chargéeirme et du rem-
repaid to the foreign lenders under the Debenture  boursement du principattauxsetfangers sui-
Agreements, Shell reported a capital gain of vant les contrats d'achatbémtufes, Shell a
approximately US$21 million. @tlag un gain en capital d’environ 21 000 000 $

us.

The Minister objected and issued formal reas- Le ministre a refusles @clarations de revenus
sessments for the 1992 and 1993 taxation years. etaldi pour les are€s d'imposition 1992 et
By these reassessments, Shell was only permitted 1993 de nouvelles cotisations suivant lesquelles
to deduct interest at the rate it would have paid had  Shell ne poedairel que I'inerét qu’elle aurait
it borrowed US$, i.e., 9.1 percent per annum over a e gaglle avait empruatdes dollars aericains,
five-year term, because, according to the Minister,  soit 9,1 pour 100 peg pandant unespode de
it was only the US$ — not the NZ$ — that were  cing ans. Le mingsaié d’'avis que seuls les dol-
directly used in its business. The claimed capital larsrimains — et non les dollareorZlandais
gain for the 1993 taxation year was also reassessed = — avaient directemerd Bexgloitation de
as being on income account. 'entreprise. Une nouvelle cotisation a etéissi ~

établiea I'egard du gain en capitakda€ pour
'année d'imposition 1993 qui ®#€ impug au
revenu.

The Tax Court of Canada allowed Shell's appeal La Cour canadienne de l'impa accueilli I'ap-
from the Minister's reassessment. The Minister  pel intenef Shell contre les nouvelles cotisa-
was then partly successful in his appeal to the Fed-  tions. L'appel du minisa® partiellement
eral Court of Appeal, which held that Shell could  accueilli par la Cour d'appéidie qui a stat”
only claim the limited interest rate deduction sug-  que Shell ne pousditird” I'intérét qu’au taux
gested by the Minister but could however claim emdlur dtermiré par le ministre, mais pouvait
the net foreign exchange gain on capital account.eclagér le gain de change reettifre de gain en
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Shell now appeals to this Court the Federal Court  capital. Shell se pourvoit maintenant devant notre

of Appeal’s decision on the interest rate issue. The  @diencontre du jugement de la Cour d’appel

Minister cross-appeals the Federal Court of edéfale pour ce qui est de la question du taux d'in-

Appeal’'s disposition of the capital gain issue. erét’ Le ministre a form’un pourvoi incident en

ce qui a traia’la question du gain en capital.

The interveners are parties in another appeal Les intervenantes sont part@sin autre pourvoi 11

before this Court:Canadian Pacific Ltd. v. The  dont notre Cour est saisi€anadien Pacifique

Queen, S.C.C., File No. 27163.* Because of theltéec. La Reine, C.S.C., A du greffe 27163.* Vu

similarities between that case and the one now les similitudes entre cette affairestme pour-

before this Court, these parties were granted leave  voi, ces parties ont obtenu l'autorisation d’interve-

to intervene in this appeal. nir en I'exe.

II. Statutory Provisions Il. Dispositiongdislatives

Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.)  Loi de I'imp6t sur le revenu, L.R.C. (1985), ch. 1 12
(5¢ suppl.)

9. (1) Subject to this Part, a taxpayer’s income for a 9. (1) Sous eServe des autres dispositions de k& pr’
taxation year from a business or property is the taxpay- sente partie, le revenu qu'un contribuable tire d'une
er's profit from that business or property for the year. entreprise ou d’'un bien pour eeedidntposition est

le béréfice qu'il en tire pour cette aam’

(3) In this Act, “income from a property” does not (3) Dans laspnte loi, le revenu &rd'un bien
include any capital gain from the disposition of that exclut le gain en cap#dh#ra la disposition de ce
property and “loss from a property” does not include bien, et la pestdtant d’un bien exclut la perte en
any capital loss from the disposition of that property. capétsiliitant de la disposition de ce bien.

20. (1) Notwithstanding paragraphs 18@))((b) and 20. (1) Malgré les aliras 18(13), b), et h), sont
(h), in computing a taxpayer’s income for a taxation eduttibles dans le calcul du revene tpar un contri-
year from a business or property, there may be deducted buable d’'une entreprise ou d’'un bien poureune ann’
such of the following amounts as are wholly applicable d’'imposition celles des sommes suivantes qui se rappor-
to that source or such part of the following amounts as tergrenténta’ cette source de revenus ou la partie
may reasonably be regarded as applicable thereto: des sommes suivantes qu'il est raisonnable-de consid”
rer comme s'y rapportant:

(c) an amount paid in the year or payable in respect of c) la moinselevee d’'une somme pag au cours de

the year (depending on the method regularly followed Bena( payable pour I'ape’(suivant la mthode
by the taxpayer in computing the taxpayer’s income), habituellementatpiar le contribuable dans le cal-
pursuant to a legal obligation to pay interest on cul de son revenu) et d’'une somme raisoiceable

égard, en excution d'une obligationeljale de verser
des in€réts sur:

(i) borrowed money used for the purpose of earn- (i) de I'argent enapetintili€ en vue de tirer un
ing income from a business or property (other than revenu d’'une entreprise ou d’'un bien (autre que
borrowed money used to acquire property the I'argent empreintitili€ pour acgefir un bien

*On November 10, 1999%Canadian Pacific Ltd. v. The *Le 10 novembre 1999, I'affair€anadien Pacifique Ltée c.

Queen was remanded to the Federal Court of Appeal to bela Reine aété renvogea la Cour d'appeld@rale pour qu’elle
dealt with in accordance with the present judgment. soit tenclehforrement au @sent aet.
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income from which would be exempt or to acquire dont le revenu seraieréxon” pour contracter
a life insurance policy), une police d’assurance-vie),

or a reasonable amount in respect thereof, whichever
is the lesser;

67. In computing income, no deduction shall be 67. Dans le calcul du revenu, aucuneddction ne
made in respect of an outlay or expense in respect of gteufdite relativemerd Une épensea’l'egard de
which any amount is otherwise deductible under this laguelle une sommedestille par ailleurs en vertu
Act, except to the extent that the outlay or expense was dedamte’ loi, sauf dans la mesurecaette épense

reasonable in the circumstances. etaif raisonnable dans les circonstances.
Income Tax Act, S.C. 1970-71-72, c. 63 Loi de I'impot sur le revenu, S.C. 1970-71-72,
ch. 63

245, (1) In computing income for the purposes of 245. (1) Dans le calcul du revenu aux fins de la-pr’
this Act, no deduction may be made in respect of a dis- sente loi, aveduetidh ne peuetie faitea I'egard
bursement or expense made or incurred in respect of a @bouts fait ou d’'une efjense faite ou engeg,
transaction or operation that, if allowed, would unduly relativeraemnée affaire ou agration qui, si elleefait

or artificially reduce the income. permiseedriirait indiment ou de fegn factice le
revenu.
lll. Judgments Below lll. Jugements des juridictionseirdures

A. Tax Court of Canada, [1997] 3 C.T.C. 2238 ACour canadienne de I'impdt, [1997] 3 C.T.C.
2238, [1997] A.C.l. A 285 (QL)

Christie A.C.J.T.C. began by observing that itis Le juge en chef adjoint Christie a tout d’abord

open to a taxpayer to structure its affairs to secure  siggalil était loisible a tout contribuable de

tax benefits. Tax considerations are part of the  diriger ses affairecale &agnéficier d’avan-

commercial and economic reality within which  tages fiscaux. Les osmagidhs d'ordre fiscal

business decisions are made. He also rejected (at  font partie @alith commerciale etcono-

para. 20) what he called the “foundation stone” of  mique en fonction de laquelle eldsions

the Minister's argument, namely that the effect of  d'affaires sont prises. Il &,rgjetpar. 20, la

Shell’s arrangements was that the Debentureecladation sur laquelle «s’appuie essentiellement»

Agreements and the Forward Exchange Contract I'argumentation du ministre, savoir que les dispo-

were merged into one for tax purposes. In the  sitions prises par Shell ont eu pour effet de fusion-

absence of clear judicial or statutory authority, ner les contrats d’achabeatdfes et le contrat

Christie A.C.J.T.C. held that it was not open to  de chantgme aux fins de lI'ingd’ Le juge en

him to recharacterize a taxpayer’'s distinct legal  chef adjoint aestaili’ ne pouvait proedera

relationships. une nouvelle qualification des rapports juridiques
distincts €tablis par le contribuable s'il n'gtait
clairement autoris” par un texteeislatif ou la
jurisprudence.

With respect to the deductibility of Shell's inter- En ce qui concerne laedictibilitt des verse-
est payments to the foreign lenders, Christie = mentseddrs faits par Shell aux géursetran-
A.C.J.T.C. held that the rate of 15.4 percent per gers, le juge en chef adjoint a conclu que le taux
annum was a market rate and, as such, was “rea- annuel de 15,4 petaitL@0taux du marehét
sonable” within the meaning of s. 20@)() of the  qu’en tant que tel, @tait «raisonnable» au sens du
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Act. The fact that the NZ$ were immediately  sous-al. 2)(@)de la Loi. Méme si les dollars
exchanged for US$ before being applied to generaleo-zlandais onte immédiatementethangs
corporate purposes did not deprive the NZ$ of its  contre des dollascams$ avant dfre affeats
character as borrowed money used for the purpose  aux &néraigs de I'entreprise, il s’agissait
of earning income from a business. Shell was earmoins d’argent emprungt utili€ en vue de
therefore entitled to deduct the interest at the rate  tirer un revenu d'une entreprise. Shell pouvait
of 15.4 percent per annum. doneddire 'in#rét calcu€ au taux de 15,4 pour

100 par aneé.

The Minister also relied on s. 67 and former Le ministre aegalement invoqa l'art. 67 et 1°
s. 245(1) of the Act. Christie A.C.J.T.C. rejected I'ancien par. 245(1) de la Loi. Le juge en chef
the argument that s. 67 could operate to reduce the  adjoint Christie & li@jgtiment selon lequel
permissible rate of deductible interest when that ['art. 67 permetta@iddére le taux admissible de
rate had already been found to be reasonable elni¥ductible lorsque ce taux avaijaéte
within the meaning of s. 20(X)(i). For the same  jugraisonnable au sens du sous-al. 20(})
reason, neither did he see any scope for the appli-  Pouefaemaison, il &carg I'application de
cation of former s. 245(1), which addressed deduc-  I'ancien par. 245(1), qui visait les case 0"
tions that “unduly or artificially” reduced a taxpay- edliction €duit «indiment ou de feqn factice» le
er's income. Even if s. 245(1) could operate to  revenu du contribualdmeMsi le par. 245(1)
reduce a deduction otherwise permitted by the Act,  pouvait s’appliquer gduire’le montant d’'une
he held that it did not apply here. Shell's transac- edutttion par ailleurs autodas’par la Loi, le juge a
tions were not contrary to the object and spirit of  conclu que emin’pas le cas en l'espe. Les
s. 20(1)€)(i) and the evidence showed that they eigions de Shell etaient pas contraires|ob-
were in accordance with normal business practice.  f’esprit du sous-al. 20(d)i), et il ressortait

de la preuve qu’ellestaient conformes aux habi-
tudes normales du commerce.

With respect to the gain realized in 1993, En ce qui concerne le gaieafis en 1993, le 16
Christie A.C.J.T.C. concluded that, generally, an  juge en chef adjoint Christie a concleglee, r’
agreement to borrow a specified amount of funds erégdle, I'emprunt d'une somme da®pour une
for a fixed period of five years for the purpose of eahufixe de cinqg ans contracpour produire un
earning income is to be regarded as a capital trans-  revenetr@oitohsidfé comme une aation en
action. There was no reason to hold otherwise in  capital. Il n'y avait aucune raison de conclure en
this case. If there were two gains — one on the  sens contraire. S'il y avait deux gains — l'un issu
Debenture Agreements and one on the Forward des contrats d’achebeatgudés et I'autre, du
Exchange Contract — he held that they should be  contrat de cleangemé — ils devaienetfe
treated similarly. Christie A.C.J.T.C. allowed temtde la rafne margre. Le juge en chef adjoint
Shell's appeal from the Minister's reassessment. a accueilli I'appekfpanShela’I'encontre de

la nouvelle cotisatiortablie par le ministre.

B. Federal Court of Appeal, [1998] 3 F.C. 64 B.Cour d'appel fédérale, [1998] 3 C.F. 64

The Minister appealed to the Federal Court of Le ministre a interjet appel en Cour d'appel 17
Appeal. After reviewing the origins of s. edérale. Apes sEtre pencl’sur I'origine du sous-
20(1)c)(i)) and its predecessor provisions,  al. 26)() et des dispositions qu’il a rempkses,
Linden J.A. concluded that Parliament intended le juge Linden a conclu qegistatéur avait
“to restrict the deduction [of interest] to those  voulu «limiterdduwttion [de I'in€rét] aux mon-
amounts that were reasonable and which reflected  tantstqient raisonnables et qui correspon-
the economic realities of the situation” (para. 31).  daienia "galitt économique de la situation»



18

19

20

634 SHELL CANADA LTD. V. CANADA  McLachlin J. [1999] 3 S.C.R.

Here, that amount was 9.1 percent per annum, the  (par. 31). Beckesig montant correspondait au

rate at which US$ were directly available to Shell.  taux de 9,1 pour 100 p=e, &wit le taux auquel
des dollars aericains pouvaienetfe emprur@s
directement par Shell.

Linden J.A. held that there were four elements Le juge Linden a conclu que le sous-al.
of s. 20(1)€)(i). To be deductible, (1) the amount  2@){)) renfermait quatre conditions. Pour
must be paid or payable in the year in which itis  qu’'une somme ediictible, (1) elle doiette
deducted; (2) it must be paid pursuant to a legal e@ay payable dans I'aee’a elle est dduite;
obligation to pay interest on borrowed money; (3) (2) elle deird’’en egtution d’'une obligation
the borrowed money must be used for the purposegald” de payer des @néts sur I'argent empruat”
of earning income from a business or property; (3) l'argent emprwoit&tre utili€ pour tirer un
and (4) the amount must be calculated at a reason-  revenu d’'une entreprise ou d'un bien; et (4) la
able rate. Shell's attempted deduction satisfied sommetteitalcute en fonction d’un taux rai-
only the first criterion. sonnable. Laedlction demaref par Shell ne

satisfaisait qud’la premere exigence.

Linden J.A. concluded that the second condition Le juge Linden a conclu que la deexie condi-
had not been met. Considering that he was not tietait’pas remplie. Estimant qu'il n’avait pas
“constrained by contract theory” (para. 59) anda s€ «pliera’la tléorie des contrats» (par. 59) et
that the important consideration was “not what the  qu’«|[i]l ne s’agi[ssai]t pas de savoir ce dont les
parties agree to, nor what their intent is” (para. 59),  parties [avaient convenu] ni etaifju’léur
he held that the Debenture Agreements and the intention» (par. 59), il a conclu que les contrats
Forward Exchange Contract had to be considered  d'achatbentlires et le contrat de charsge °
together to determine whether the amounts Shell  terme devatemt considfés ensemble pour
sought to deduct were actually “interest”. In his etatiiner si les montants dont Shell demandait la
view, the real “interest” amounts could only be eddction constituaient evitablement des «iat’
identified after reducing the putative interest pay- etss. Selon lui, pour edlérminer les montants
ments by an amount equal to the foreign exchange  di@ist \eritables, il fallait soustraire des paie-
gain created by the discounted forward rate on the = mentsedint'pesungs le gain de change
NZ$, amortized over the term of the loan. On this ecalilant du cours terme escometapplicable
approach, he concluded that Shell's deductions  aux dolErsgtandais, amorti sur la deg”du
were not entirely interest: that portion exceeding etph a donc jug que les sommesedlites par
9.1 percent per annum must have been a repay- Shell ne constituaient pas endastalitéts,
ment of principal. c’est-dire que la portion en sus de léréf cal-

culé au taux de 9,1 pour 100 par aardevaiefre
un remboursement du principal.

Neither had the third condition been met, held Le juge Linden a conclu que la trasie condi-
Linden J.A: “[llooking realistically at the sub- tionetdit pas non plus remplie puisqu’«[i]l res-
stance of the situation, there was no use and pur-  sort[ait] d’'un examleterdu fond de I'affaire
pose other than the avoidance of taxation for bor-  qu’il n’y afvait] eu aucune utilisation ni fin autre
rowing NZ$" (para. 60). This, he concluded, was  que cekeitdf un impt & I'egard de I'emprunt
not an eligible use. Because only the US$ were en $ NZ» (par. 60). Il ne s'agissait pas selon lui
used to earn eligible income, s. 20€)ij permit-  d’une utilisation admissible. Comme seuls les dol-
ted only the deduction of interest calculated at the lamriarifns avaient send produire un revenu
rate of 9.1 percent per annum. admissible, le sous-al.@Q)I)e permettait que

la déduction d'in€réts calcuds au taux annuel de
9,1 pour 100.
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Shell's attempted deduction also failed to satisfy La déduction eclan€e par Shell ne satisfaisait 21
the fourth condition. While it was reasonable for  pas non @lls quateme condition. Mme s'il
the foreign lenders to charge 15.4 percent peetait faisonnable que lesgpelrsetrangers exigent,
annum on the loan of the NZ$, Linden J.A. held en contrepartie etudps dollars eB-Zlandais,
that it was not reasonable for Shell to pay that rate.  degtisttalcuts au taux annuel de 15,4 pour
The only money used for an eligible purpose was 100, le juge Linden a conclu gtéit pas rai-
the US$, held Linden J.A., and the reasonableness  sonnable que Shell paie ce téx Aistn
of the deduction must be assessed on that basis: avis, les seuls fonelsautilg fin admissible
“Shell should be in the same position as a taxpayegtaient les dollars aenicains, et le caraete rai-
who borrowed US$ directly. That interest rate was  sonnable dediactibn devaiefre appecié sur
then 9.1%” (para. 63). In Linden J.A.’s view, this  ce fondement: «Shell destraitdans la erhe
fourth criterion was a type of “anti-avoidance” tool  situation que le contribuable qui a directement
that should be used to prevent a taxpayer from arti-  enmprdes” $ US. Le taux d'ie#ét applicable
ficially reducing its tax payable. In his opinion, etait de 9,1 p. 100» (par. 63). Selon le juge Linden,
that was what had happened here. cette @umadri exigence constituait une sorte
d’outil «anti-évitement» qui deva#tfe utili€ pour
empgcher le contribuable dedlire de fagn fac-
tice I'imp6t exigible. C’est ce qui stait produit,
en 'espece, d’'apes lui.

Given his conclusion with respect to Vu sa conclusion au sujet du sous-al. 2€)(1) 22
s. 20(2)€)(i), Linden J.A. did not have to address le juge Linden n'avaiapses pencher sur I'appli-
S. 67 or s. 245(1). cation de lart. 67 ni du par. 245(1).

Turning to whether the gain realized in 1993 Examinant la question de savoir si le gaga-r’ 23
was earned on income or capital account, Linden e dis"1993:fait imputable au revenu ou au capi-
J.A. concluded that there were two gains. One gain  tal, le juge Linden a conclu qu’il y avait deux
was earned on the Forward Exchange Contract gains.dtainiSsu du contrat de changeerme
because the forward exchange rate set by the For-  parce que leadeuanse peu dans ce contrat
ward Exchange Contract was lower than the spogtait inférieur au cours au comptant applicable
rate of exchange for converting US$ into NZ$ in  conversion des dollaesicains en dollars ev-

1993. The second gain arose on the Debentureslandais en 1993. Le secondcdulait des con-
Agreements because the 1993 value of the NZ$150 trats d’achaelimntaies, car la valeur des
million that Shell repaid to the foreign lenders was 150 000 000 $ NZ que Shell avait rezatmixs”
less than the value of the NZ$ it had borrowed in etgufsetrangers en 1998tdit in®rieurea celle
1988. Linden J.A. held that Christie A.C.J.T.C. des forels&landais empruet en 1988. Selon
correctly concluded that the character of a foreign  le juge Linden, le juge en chef adjoint Christie
exchange gain is determined by the nature of the  avait eu raison de conclure que la qualification du
underlying transaction. Here, the underlying trans-  gain de chammnd de la nature de l'egation
actions — the Debenture Agreements and the For-  en cause. En l'occurrencerdéisrapén cause,
ward Exchange Contract — were capital in nature,  cellesues par les contrats d'achat debeln-
and so therefore must be the gains. He noted that  tures et le contrat de altange,etaient des
the Minister had indicated that adjustments would erapdns en capital, et les gains devaient par con-
be made to the amount of the taxable foreignequehtelre aussi des gains en capital. Le juge
exchange gain to reflect his success on the interest  Linden a fait remarquer que le ministre avait
rate issue. indiqaique s'il avait gain de cause sur la question
du taux d'inErét, des rajustements seraient
appor€s au montant du gain de change imposable.
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Stone J.A. wrote concurring reasons, addressing Le juge Stone aediggé des motifs concordants
only the Minister's alternative argument that s.  portant uniguement sur I'argument subsidiaire du
245(1) applied to Shell’s transactions in the event  ministre selon lequel le par. 245(1) s’appliquait
that s. 20(1))(i) did not reduce the effective rate  aweogtions de Shell s’était state’que le sous-
of interest to 9.1 percent per annum. He rejected  al. @01)’'avait pas pour effet de ramener le
this submission, holding that the transactions were  tauxedintéel a 9,1 pour 100 par aes. Il a
not contrary to the object and spirit of regdt&rgument pour le motif que les enations
s. 20(1)€)(i), that they were in accordance with etdient pas contraires 'objet eta I'esprit du
normal business practice, and that they hadna  sous-al. 20(X)(i), qu’elles étaient conformes aux
fide business purpose, namely the acquisition of  habitudes normales du commerce et qu’elles

capital for a legitimate business use. avaient un objet commeecitahté, savoir I'ob-
tention de capitaux pour une fin d’entreprisgi{’
time.

IV. Issues IV. Questions en litige

There are two main issues on Shell's appeal. Le pourvoi de Shell soeVe deux questions
First, does s. 20(19)(i) of the Act allow Shell to  principales. Preenément, le sous-al. 20€){i) de
deduct from its income all of the semi-annual la Loi permatShell de dduire de son revenu la
interest payments it made to the foreign lenders tetal@S paiements d'eréts faits tous les six
under the Debenture Agreements? Second, if so,  mois ateupstrangers en application des con-
does either s. 67 or the former s. 245(1) of the Act  trats d’achatlmulires? Deusimement, si tel
apply to reduce the deduction to the amount that  est le cas, I'art. 67 ou I'ancien par. 245(1) de la Loi
would have been paid if US$ had been borrowed  s’applique-t-ilata & Jimiter la dfductiona’ ce
directly? gue Shell aurait paysi elle avait empruatdes

dollars aneficains directement?

The issue on the Minister's cross-appeal is La question que soeve le pourvoi incident du
whether the approximately US$21 million foreign  ministre est de savoir si le gain de change net d’en-
exchange net gain that Shell earned should be  viron 21 000 000 &alit8 par Shell doiefre

taxed as part of Shell's income, or taxed as a capi- ien@dife de revenu ou de gain en capital.

tal gain.

V. Analysis V. Analyse

A. Does Section 20(1)(c)(i) Allow Shell to Deduct  A. Le sous-alinéa 20(1)c)(i) permet-il a Shell de
from Its Income All of the Payments It Made to déduire de son revenu la totalité des sommes
the Foreign Lenders Under the Debenture versees aux préteurs étrangers en application
Agreements? des contrats d’ achat de débentures?
1. How Should Section 20(X)(i) Be Applied 1. Comment convient-il d’appliquer le sous-al.

to this Case? 20(&)i) en l'esgce?

| propose to first outline how s. 20(&)@) Je me propose tout d’abord d’exposegrands

seems to apply to this case, before turning to con-  traits laeneadont le sous-al. 20Q{i) parat

sider the objections made by the Minister and  s’appliquer aux faits deedanpe” affaire avant

accepted by the Federal Court of Appeal. d’examiner les motifs d'opposition es/pqule
ministre et auxquels la Cour d’appebrale a fait
droit.
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Section 20(1))(i) allows taxpayers to deduct Le sous-al. 20(X)(i) permet au contribuable de 28
from their income interest payments on borrowed edufe de son revenu l'ieét pa¥ relativemena”
money that is used for the purpose of earning de l'argent emgpetnifili€ en vue de tirer un
income from a business or property. It is an excep-  revenu d'une entreprise ou d'un bien. Il s’agit
tion to s. 9 and s. 18(1), which would otherwise  d’'une exceptian I'art. 9 eta I'al. 18(1)p), qui
prohibit the deduction of amounts expended on interdisent par ailleursdlectdtin des sommes
account of capital, i.e., interest on borrowed funds epetiges au titre du capital, c’eatdire I'interét
used to produce incom€anada Safeway Ltd. v.  payé a I'egard de fonds emprie#t’et utili€s pour
Minister of National Revenue, [1957] S.C.R. 717,  produire un revei@anada Safeway Ltd. c. Minis-
at pp. 722-23per Kerwin C.J., and at p. 72per  ter of National Revenue, [1957] R.C.S. 717, aux
Rand J.;Bronfman Trust v. The Queen, [1987] 1  pp. 722 et 723, le juge en chef Kerwinaeta
S.C.R. 32, at p. 4%er Dickson C.J. The provision  p. 727, le juge RaBhnfman Trust c. La Reine,
has four elements: (1) the amount must be paid in  [1987] 1 R.C.%a B2p. 45, le juge en chef
the year or be payable in the year in which it is  Dickson. La disposition comporte quatre condi-
sought to be deducted; (2) the amount must be paid  tions: (1) la sommetrdoftage au cours de
pursuant to a legal obligation to pay interest on  l@miouetre payable pour 'am@ au cours de
borrowed money; (3) the borrowed money must be  laquelle le contribuable cletahdduire; (2)
used for the purpose of earning non-exempt elle dafited'&én egCution d’une obligatiorejale
income from a business or property; and (4) the  de verser daétsnsur I'argent empruset’(3)
amount must be reasonable, as assessed by refer-  celui-etrdoittili€ en vue de tirer un revenu
ence to the first three requirements. non exérd’'une entreprise ou d'un bien; et (4)

la somme doitefre raisonnable compte tenu des
trois premiers créres.

The first element is clearly met. No one disputes La premére condition est manifestement rem#2°
that the amounts paid by Shell to the foreign lend-  plie. Nul ne conteste que les somees pars’
ers were actually paid during the years in which  Shell aateprSetrangers I'oneté au cours des
they were sought to be deducted. @s pour lesquelles ledlction est demapéd:

30

The second element is also met. Shell had a La deuxéme condition estgalement respess.
legal obligation to make the semi-annual payments  Shell avait I'obligagigadel’de faire des verse-
to the foreign lenders under the Debenture Agree-  ments semestriels edentrgeirangers suivant
ments. Those semi-annual payments constituted les contrats d’acledeeudés. Ces versements
“interest”, or “the return or consideration or com- semestriels constituaient desétsimtou TRA-
pensation for the use or retention by one person aUCTION] «la contrepartie ou leedfommagement
a sum of money, belonging to, in a colloquial de l'utilisation ou d#ewtion par une personne
sense, or owed to, anotheReference as to the  d’une certaine somme d’argent qui appartient, au
Validity of Section 6 of the Farm Security Act,  sens courant de ce mat,une autre ou qui lui est
1944 of Saskatchewan, [1947] S.C.R. 394, affd  duesReference as to the Validity of Section 6 of
[1949] A.C. 110 (P.C.). As between Shell and thehe Farm Security Act, 1944 of Saskatchewan,
foreign lenders, there is no indication that the [1947] R.C.S. 394, conf. par [1949] A.C. 110
semi-annual payments were anything but consider-  (C.P.). Dans les rapports entre Shelé&ties pr”
ation for the use, for five years, of the NZ$150etrahgers, rien n'indique que les versements
million that Shell had borrowed. It was not a syn-  semestriels correspondarite’ chose ga’la
thesized US$ loan from the foreign lenders to  contrepartie fournie pour I'utilisation, pendant cing
Shell: Shell actually received the NZ$150 million  ans, des 150 000 000 $ NZ que Shell avait
from the foreign lenders under the Debenture  emprurt ne s’agissait pas d’'ungprartificiel
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Agreements and paid real interest in consideration
etrangersa” Shell, cette dereie ayant effective-

for its use.

de dollaegicaims consenti par les gt€urs

ment toucle”150 000 000 $ NZ en application des
contrats d’'achat deetbentures et ayanteritable-
ment pag des ingtéts en contrepartie de leur utili-
sation.

The third element — that the borrowed money is La troiséme condition — que I'argent emprent’

used for the purpose of earning non-exempt
income from a business or property — has like-

wise been met. This element focuses not on the

purpose of the borrowinger se, but rather on the
taxpayer’s purpose in using the borrowed money.
As Dickson C.J. stated iBronfman Trust, supra,
at p. 46, “the focus of the inquiry must be centered
on the use to which the taxpayer put the borrowed
funds”. Dickson C.J. further specified that it is the

current use of the borrowed money that is relevant

and that the provision generally “requires tracing
the use of borrowed funds to a specific eligible
use”: Bronfman Trust, supra, at p. 53. The deduc-

tion is therefore not available where the link

soit @tdis 'vue de tirer un revenu non esmgn’
d’'une entreprise ou d’'un biergakshént rem-
plie. Elle met I'accent non pas sur I'objet de 'em-

prunt comme tel, mais @iwdr I'objectif pour-

suivi par le contribuable en utilisant la somme

emprunge. Comme I'a dit le juge en chef Dickson

danset’'&mdnfman Trust, précité, a la p. 46,
«I'examen de la situatioretdpitcént” sur
l'usage que le contribuable a fait des fonds
emgsuntl a par ailleurs pcig que c’est 'uti-
lisation actuelle des fonds eespgungst efer-
minante, et que la disposition exigalgment

«que les fonds em@wmirientett affec€sa une

utilisation admissibleciges: Bronfman Trust,

between the borrowed money and an eligible use is ecipr'aux pp. 53 et 54. Laedlction est donc

only indirect. Interest is deductible only if there is
a sufficiently direct link between the borrowed
money and the current eligible uséennant v.
M.N.R, [1996] 1 S.C.R. 305, at paras. 18-pé;

lacobucci J. Furthermore, it does not necessarily

matter if the borrowed funds are commingled with

funds used for another purpose, provided that the

borrowed funds can in fact be traced to a current
eligible use.

exclue lorsqu’il N’y a qu’un lien indirect entre les
fonds emmsiet I'utilisation admissible. L'ist’

rét est éductible seulement s'il existe un lien suf-
fisamment direct entre les fonds empamét I'uti-

lisation admissible acfleil@ant c. M.RN,,
[1996] 1 R.C.S. 305, aux pa.2B le juge
lacobucci. En outre, la confusion des fonds
emgsuatec des fonds affesta d’autres fins

n'est pas ecéssairement etérminante dans la

mesure a’les fonds empruas peuvent dans les
faits étre rattach$ a une utilisation admissible
actuelle.

Here, Shell borrowed NZ$150 million from the

Dans la pesente affaire, Shell a emprargux

foreign lenders and immediately exchanged it for etguifsetrangers 150 000 000 $ NZ qu'elle a

approximately US$100 million before applying it

to its business. This exchange did not alter the
basic character of the funds as “borrowed money”.
Money is fungible. The US$100 million was sim-

ply the NZ$150 million transformed into a differ-

ent currency which, although it changed its legal
form and its relative value, did not change its sub-
stance. It remained money. The value it repre-
sented simply changed from being denominated in
New Zealand currency to being denominated in

irmdiatementethangs contre approximative-
ment 100 000 000 $ US avant de lesaastacter *
entreprise. La somme n’en est pas moireedemeur’

de I'«argent empsunt’argent est fongible. Les

100 000 000 $ US correspondaient simplement aux
150 000 000 $ NZ convertis en une autre monnaie,
@mnm i leur forme juridique et leur valeur rela-
tive ont &hatgir nature fondamentale est
dezadarheime. Il s’agissait toujours d’argent.
Simplement, la valetaitnplus exprireé en
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United States currency. Viewed thus, it is apparent ~ monregeaiandaise mais en monnaie enn’
that all of the NZ$150 million that Shell borrowed  caine. Il appert donc que la dotalés
from the foreign lenders was borrowed money cur- 150 000 000 $ NZ que Shell a es\auwnpe”
rently and directly used for the purpose of produc- tetnangerfait de I'argent empruatqui a fait
ing income from Shell's business. The direct link  I'objet d’une utilisation actuelle et directe en vue
between the borrowed money and the activity cal-  de tirer un revenu de I'entreprise de Shell. Le lien
culated to produce income can hardly be compared  direct entre I'argent emeruictivie devant
to the indirect use at issue Bronfman Trust,  produire un revenu peut difficilemeetré compae”
supra. a l'utilisation indirecte quefait en cause dans I'af-
faire Bronfman Trust, précitée.

The mere fact that an exchange had to occur Le simple fait qu'unecthange devait avoir lieu 33

before usable money was produced is not particu- avant que des fonds utilisables etressgie-
larly significant. Except where the borrower is a  nus n’est pasiapment dferminant. Sauf dans
money trader, borrowed money can rarely itself le aad’'@nprunteur est un cambiste, I'argent
produce income. It must always be exchanged for  emprpsit rarement produire luieme un
something, whether it be machinery or goods, revenu. Il doit toujeirs €chang contre
which then produces income. The necessity of quelque chose, qu'il s'agisse afeelnmat’ de
such an exchange does not mean that the eventual = marchandises, lesquels produisent alors un revenu.
production of income is an indirect use of the bor-  kaassit’ d'un teléchange ne fait pas en sorte
rowed money. If a direct link can be drawn  que la producticgrialife d’'un revenu constitue
between the borrowed money and an eligible use, une utilisation indirecte de I'argent emBrunt’
the third criterion is satisfied. That is clearly the  un lien direct pewe &tabli entre I'argent
case here. emprungt une utilisation admissible, le treisie
critere est respeet’C’est manifestement le cas en
I'espece.

The fourth element — that the amount sought to Notre Cour ne s’est encore jamais proremnau 34
be deducted must be the actual amount paid or “a  sujet de laeq&atexigence — que la somme
reasonable amount in respect thereof” — has not  que I'on chemdthiire soit la somme effective-
previously been the subject of comment by this mente@agl «une somme raisonnaldecet
Court. It is clear, however, from the structure ofegafd». Il est clair, toutefois, compte tenu de la for-
s. 20(2)€), that the phrase refers to the entirety of  mulation de I'al. 2)(Gue ces termes renvoient
s. 20(1)€)(i). Therefore, the taxpayer is entitled to  au sous-al. 2f[(1)en entier. Le contribuable
deduct the lesser of, (1) the actual amount paid or,  peut dahdgrd’le moinelevd (1) du montant
(2) a reasonable amount in respect of “an amount  effectivemet @er&?) d’'un montant raisonna-
paid . . .pursuant to a legal obligation to pay inter-  hlé&gard «d’une somme pagT. . .] en e&tu-
est o . . .borrowed money used for the purpose of  tion d'une obligaggal€ de verser des éndts

earning income from a business or property”.  sur [...] de I'argent enepainitili€ en vue de
Here, the borrowed money that was used for the tirer un revenu d’'une entreprise ou d’'un bien». En
purpose of earning income was the NZ$150 mil-  l'occurrence, l'argent erapguitaeté utilise

lion. At trial, Christie A.C.J.T.C. found that the  pour produire un revenu, ce sont les 150 000 000 $
market rate for a loan of NZ$ in 1988 for the five- NZ. En pemiinstance, le juge en chef adjoint
year term specified in the Debenture Agreements  Christie a conclu que le taux de Brarts88

was 15.4 percent per annum. That is the rate Shell  pouretederdollars @6-Zlandais pendant la

paid. Where an interest rate is established in a mar- eedie cing ans evue dans les contrats d’achat

ket of lenders and borrowers acting at arm’s length  aetedfurestait 15,4 pour 100 par aee. C'est

from each other, it is generally a reasonable rate: le tawedingue Shell a pay’Lorsqu’un taux
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Mohammad v. The Queen, 97 D.T.C. 5503 d'irdgfét est fixé sur un marah’'de peteurs et
(F.C.A), at p. 550%er Robertson J.ACanadav.  d’'emprunteurs sans lien deegEndance, il s’agit
Irving Oil Ltd., [1991] 1 C.T.C. 350 (F.C.A.), at egéralement d'un taux raisonnabMohammad c.
p. 359,per Mahoney J.A. The fourth criterion is La Reine, 97 D.T.C. 5503 (C.A.F.pa la p. 5509, le
accordingly satisfied. juge Robertsdbanada c. Irving Qil Ltd., [1991]
1 CT.C. 350 (C.AF),ala p. 359, le juge
Mahoney. Le quateime criere est donc respect”

On this analysis, Shell was entitled to deduct Il ressort de cette analyse que Shell pouvait
from its income all of its semi-annual payments of eddite de son revenu la totalitdes ingtéts
interest to the foreign lenders during the relevant  qu'elle aegagemestriellement aux epelirs

taxation years. etrangers au cours des ams” d'imposition en
cause.
2. The Minister’'s Objections 2. Les motifs d’opposition du ministre

The Minister objects to this application of Le ministre s'oppos@ une telle application du

s. 20(2)€)(i). He makes two principal arguments.  sous-al. 2)(i}) Il avance deux arguments prin-

First, he submits that because only the US$ were  cipaux. &ameht, comme seuls les fondseam’

used for the purpose of earning income from a  ricainsetintufilisés en vue de tirer un revenu

business, Shell is only entitled to deduct as “inter-  d’'une entreprise, il fait valoir que Shell ne peut

est” those amounts relating to the US$. This edufea titre d'«inBréts» que les sommes se rap-

amount, he argues, must be calculated by reference  portant aux dol&tsaarm.” Il ajoute que ces

to the rate of 9.1 percent per annum, the rate appli- eréistdoivenefre calcut’s au taux annuel de 9,1

cable to a borrowing of US$ in 1988. Second, the  pour 100, soit le taux applicable ea 1£88 °

Minister argues that the phrase “a reasonable prunt de dollagsicams. Deuximement, le

amount in respect thereof” in s. 20@f() must be  ministre soutient que les termes «une somme rai-

interpreted as referring to a reasonable amount to  sonraaldet €gard» qui figurent au sous-al.

pay for a loan of the US$ which were actually used  20(]) doivent étre interpetts comme €Si-

to produce income. That, he again submits, must gnant une somme raisonnablectievaatse

be calculated at the rate of 9.1 percent per annum.  pour I'emprunt des dollansaars” qui ont

The Minister also makes a subsidiary argument  effectivera@nutilis®s en vue de produire un

that the borrowed funds for which interest was revenu. Cette sommeegai¢nient, selon le

paid at a rate exceeding 9.1 percent per annum  minedhe calcute au taux annuel de 9,1 pour

were actually being used to produce a capital gain,  AQire subsidiaire, le ministre soutient que les

not eligible income from a business or property as  fonds engwanth taux annuel sepeura 9,1

required by s. 20(18}(i). These arguments found  pour 100 ont, dans les &tgtilises pour eali-

favour with the Federal Court of Appeal. With  ser un gain en capital, et non pour tirer un revenu

respect, however, they cannot prevaill when admissible d’'une entreprise ou d’'un bien comme

examined in light of the approach this Court has  I'exige le sous-al. @@(1)Ces arguments ont

consistently taken when interpreting the Act inett accueillis favorablement par la Cour d'appel

general and s. 20(L)(i) in particular. Edérale. Avecegards, ils ne peuvent cependant
étre retenusetant done” I'approche constante
adopte par notre Cour pour integpet la Loi en
géréral et le sous-al. 20(@)i) en particulier.

These arguments rest on the view that only the Ces arguments s’appuient sur €&l’que seuls
US$ were used to produce income from a business  les dollaricam$ oneté utilisés pour tirer un
or property. As discussed above, that is incorrect.  revenu d'une entreprise ou d'un bieepdele r’
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The fact that the NZ$ can be directly traced to an
income-producing use in accordance both with the
text of s. 20(1))(i) and with this Court's deci-
sions in Bronfman Trust, supra, and Tennant,

supra, deprives these arguments of any foundation.

cela est inexact. Ces argumentensésitde’
fondement parce que les éollafandais peu-

venetfe directement rattaeR’a une utilisation
gérérant un revenu confoement au libed” du

sous-al.c20 Bt aux acisions de notre Cour

dans les affaireBronfman Trust et Tennant, préci-
tees.

Furthermore, these submissions arise from a De plus, ces gtentions esultent d’'une mcéon-

fundamental misapprehension of the scope of s.
20(1)c)(i)) and the principles against which it
should be interpreted. Both the Minister and the
Federal Court of Appeal seem to suggest that
s. 20(1)€)(i) invites a wide examination of what
Linden J.A. referred to (at para. 44) as the “eco-
nomic realities” of a taxpayer’s situation. Underly-
ing this argument appears to be the view that tax-
payers are somehow disentitled from relying on
s. 20(2)€)(i) if the structure of the transaction was
determined by a desire to minimize the amount of
tax payable.

This Court has repeatedly held that courts must
be sensitive to the economic realities of a particu-
lar transaction, rather than being bound to what
first appears to be its legal forBronfman Trust,
supra, at pp. 52-53,per Dickson C.J.;Tennant,
supra, at para. 26per lacobucci J. But there are at
least twocaveats to this rule. First, this Court has
never held that the economic realities of a situation
can be used to recharacterize a taxpayeoim
fide legal relationships. To the contrary, we have
held that, absent a specific provision of the Act to
the contrary or a finding that they are a sham, the
taxpayer’s legal relationships must be respected in
tax cases. Recharacterization is only permissible if
the label attached by the taxpayer to the particular
transaction does not properly reflect its actual legal
effect: Continental Bank Leasing Corp. v. Canada,
[1998] 2 S.C.R. 298, at para. 3¥r Bastarache J.

38

naissance fondamentale dedadpostus-al.
20¢0)) et des principes d’interptation appli-
cables. Tant le ministre que la Cour ddppel f
rale paraissent laisser entendre que la disposition

justifie un examemégal de ce que le juge Lin-

den appelle, au par. 42gli& économique» de

la situation du contribuable. L'argument semble
dana'I'idee que le contribuable est en quelque
sorteepde” I'application du sous-al. 20€)()
lorsque la velal® eduire le montant de I'ingd”
exigiekerdiine la structure de I'epétion.

Notre Cour a stamia maintes reprises que les39

tribunaux doivent tenir compteedétdadcono-
mique qui sous-teedalfimm et ne pas se sentir

lies par la forme juridique apparente de celle-ci:
Bronfman Trust, précité, aux pp. 52 et 53, le juge

en chef Dicksbennant, précité, au par. 26, le

juge lacobucci. Cependant, degisiorisa’ tout

le moins doietat dppodés. Prengrement,

notre Cour n'a jamais staujue la ealitt écono-

mique d’une situation pouvait justifier une nou-
velle qualification des rapports juridigties v~
tablablis par le contribuable. Au contraire,
nous aeoE dju’en I'absence d'une disposi-

tion expresse contraire de la Loi ou d'une conclu-
sion selon laquelkratiop” en cause est un
trompe-I'eil, les rapports jurididis par le

contribuable doivenetfe respeets en matre fis-
cale. Une nouvelle gqualification n’est possible que

lorsque la dsignation de I'opfation par le contri-
buable ne reflfe pas convenablement ses effets
juridiques \€ritables: Continental Bank Leasing
Corp. c. Canada, [1998] 2 R.C.S. 298, au par. 21,
le juge Bastarache.

Second, it is well established in this Court’'s tax Deuxiéemement, la jurisprudence fiscale de notré®

jurisprudence that a searching inquiry for either
the “economic realities” of a particular transaction

Cour est dtighlié: 'examen de la ealité éco-
nomique» d'unerabiph doneé ou de l'objet
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or the general object and spirit of the provision at enégdl et de I'esprit de la disposition en cause ne
issue can never supplant a court’s duty to apply an  peut jamais soustraire le tabliokligation
unambiguous provision of the Act to a taxpayer's  d'appliquer une dispositiorequimogue de la
transaction. Where the provision at issue is clear d.aine opfation du contribuable. Lorsque la
and unambiguous, its terms must simply be  disposition en cause est claire exjunmyue,
applied: Continental Bank, supra, at para. 51per  elle doit simplementetre appligeée: Continental
Bastarache J.Tennant, supra, at para. 16per  Bank, précitt, au par. 51, le juge Bastarache;
lacobucci J.Canada v. Antosko, [1994] 2 S.C.R. Tennant, précitt, au par. 16, le juge lacobucci;
312, at pp. 326-27 and 33@r lacobucci J.Friee  Canada c. Antosko, [1994] 2 R.C.S. 312, aux
sen v. Canada, [1995] 3 S.C.R. 103, at para. 11, pp. 326, 327 et 330, le juge lacobtiesen c.
per Major J.; Alberta (Treasury Branches) v.  Canada, [1995] 3 R.C.S. 103, au par. 11, le juge
MN.R, [1996] 1 S.C.R. 963, at para. 1per  Major; Alberta (Treasury Branches) c. M.RN,,
Cory J. [1996] 1 R.C.S. 963, au par. 15, le juge Cory.

It is my respectful view that by paying insuffi-  Parce qu’ils n'ont pas suffisamment tenu compte
cient attention to these very important principles, de ces princi@ss itnportants, jestime avec
the Minister and the Federal Court of Appeal fellegafds que le ministre et la Cour d'appsifale
into error. First, the Federal Court of Appeal effec-  ont commis une erreur. Tout d’abord, la Cour d’ap-
tively recharacterized for tax purposes Shell's legal eddrfile a en effet requak¥j’aux fins de I'im-
relationship with the foreign lenders. Indeed, Lin- ot,da relation juridiquestablie par Shell avec les
den J.A. held that, when the Forward Exchange eteprSetrangers. Le juge Linden a conclu que si
Contract between Shell and Sumitomo was consid-  le contrat de chaegee liant Shell et Sumi-
ered alongside the Debenture Agreements between  @ib consiéié de pair avec les contrats
Shell and the foreign lenders, “[t]he higher interest  d’achatetbemtures conclus par Shell et les-pr”
rate coupled with the discounted forward rate cre-  tetrengers, «[l]e taux d'ietét pluselewe et le
ated a blended payment of interest and principal” t&@u&rme escomptcombis donnaient liea °
(para. 58). With respect, this ignores the actual un paiement confonduaiétsiat’'du principal»
relationship between Shell and the foreign lenders,  (par. 58).dgads, cette conclusion fait fi de la
a relationship to which Sumitomo was not a party. eritable relation @ée entre Shell et les gigurs
As between Shell and the foreign lenders, thestrarigers, une relatioa laquelle Sumitometait
semi-annual payments were entirely ‘“interest”.etrahgre. Dans le contexte de la relation entre
paid in consideration for the loan of NZ$150 mil-  Shell et leteqursetrangers, la totabtdes verse-
lion. That characterization cannot be changed by = ments semestaalat 'des «imtEts» pags en
whatever other legal relationships Shell may have  contrepartieedwd@rl50 000 000 $ NZ. Cette
concluded with third parties, or indeed by anything  qualification ne satraitiodifée par les autres
that Shell did with the borrowed funds after receiv-  rapports juridiques que Shebtalpin &vec des
ing them from the foreign lenders. tiers ni par son utilisation des fonds emprunt’

gu’elle a obtenus des giEursetrangers.

It is no doubt true that Shell was able to recoup Il ne fait aucun doute que Shell eussia recu-
its higher interest expenses, paid to the foreignereples inttéts pluselevds verss aux peteurs
lenders, by agreeing with Sumitomo to purchasestrarigers en convenant avec Sumitomo d’'acheter
NZ$ in the future at a discount. This arrangement eridtirement des dollareo-Zlandaisa un taux
allowed it to earn a foreign exchange gain and, esaan§éll a ainsiedli$€ un gain de change
when the transactions were considered together, to  et, si on@@nsiohsemble des epdtions, elle a
equalize the interest rate in the Debenture Agree- ranfenaux d'ing€rét stipu dans les contrats
ments to the prevailing market rate for a loan of  d’achatetertures au taux du maecpour le
USS$. Yet, as has been demonstrated above, theet dprdollars aericains. Or, comme je l'indique
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words of s. 20(1})(i) are very clear. A taxpayer is goédemment, le texte du sous-al. 20)() est
entitled to deduct a reasonable amount of interestes didir. Le contribuable peuediire une somme
paid on borrowed money used for the purpose of raisonnable au titreré&tSnpags a I'egard de
earning eligible income from a business or prop- fonds emgsust” utilig€s en vue de tirer un
erty. Shell's legal relationship with the foreign  revenu admissible d’une entreprise ou d’'un bien.
lenders comes within those criteria and, as such, La relation juridique entre Shell ettéesspr”
Shell is entitled to the benefit of s. 20Q@J). étrangers satisfai ce criere, et Shell peut donc
béréficier de I'application du sous-al. 20€)().

Second, it is my respectful view that the Federal En deuxéme lieu, en mettarat tort I'accent sur 43

Court of Appeal's misplaced reliance on “eco- laalitt économique», j'estime avesgards que
nomic realities” caused it to stray from the express  la Cour d’'appétdie s’esteloignée du libek
terms of s. 20(1¥)(i) and supplement the provi-  ex® du sous-al. 20(@)i) et a tenu compte de
sion with extraneous policy concerns that were  camalibns de principeetfangres qui, selon
said to form part of its purpose. The Act is a com-  dtajent inlerentesa I'objet de la disposition.
plex statute through which Parliament seeks to bal- La Loi est un tmgitdalif complexe au moyen
ance a myriad of principles. This Court has con-  duquekedgslateur tente dtablir un €quilibre
sistently held that courts must therefore be  entre d'innombrables principes. La jurisprudence
cautious before finding within the clear provisions  de notre Cour est constante: les tribunaux doivent
of the Act an unexpressed legislative intention:  par eguent faire preuve de prudence lorsqu'il
Canderel Ltd. v. Canada, [1998] 1 S.C.R. 147, at  s’agit d'attribuer aegiSlateur,a’ I'egard d’'une
para. 41 per lacobucci J.Royal Bank of Canada  disposition claire de la Loi, une intention non
v. Soarrow Electric Corp., [1997] 1 S.C.R. 411, at  expliciteCanderel Ltd. c. Canada, [1998] 1
para. 112,per lacobucci J.;Antosko, supra, at R.C.S. 147, au par. 41, le juge lacobuBenque
p. 328,per lacobucci J. Finding unexpressed legis-Royale du Canada c. Sparrow Electric Corp.,
lative intentions under the guise of purposive inter-  [1997] 1 R.C.S. 411, au par. 112, le juge
pretation runs the risk of upsetting the balance Par-  lacobBaotisko, précité, a la p. 328, le juge
liament has attempted to strike in the Act. lacobucci. En concludiakistence d’'une inten-
tion non exprinee par le dgislateur sous couvert
d’'une interpetation fon@ée sur I'objet, I'on risque
de rompre Kquilibre que le dgislateur a temt’
d’etablir dans la Loi.

Although the terms of s. 20()(i) are clear, the Bien que le sous-al. 20@Ji) soit clair, la Cour 44

Federal Court of Appeal seems to have discerned  d'appétale semble y avoiredeE l'intention
in the Act an intention that courts, to be fair to less  afjislateur que les tribunaux, afinetfé eéqui-
sophisticated taxpayers, should be alert to prevent-  tables envers les contribuables moins habiles, fas-
ing taxpayers from using complex transactions  sent preuve de vigilance pachem|Es contri-
designed to minimize their tax liability. It was said  buables de receuriles opfations complexes
that courts should somehow look through transac-  viaasduire leur obligation fiscale. Ainsi, les
tions and impose tax according to their true eco-  tribunaux devaient en quelque sorte analyser les
nomic and commercial effects. There are some eraffbns et eferminer l'obligation fiscale en
obiter statements in some cases that may be saidto  fonction des efftetbles des arations sur les
support this viewBronfman Trust, supra, at p. 53,  plansec¢onomique et commercial. On peut soutenir

gue des remarques incidentes foremsl 'dans cer-

taines affaires appuient ce point de vBeonfman

Trugt, précité, a la p. 53, le juge en chef Dickson;
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per Dickson C.J.;Stubart Investments Ltd. v. The  Stubart Investments Ltd. ¢. La Reine, [1984] 1
Queen, [1984] 1 S.C.R. 536, at p. 57@r Estey J. R.C.S. 53& la p. 576, le juge Estey.

However, this Court has made it clear in more Cependant, il ressort des ets plus ecents de
recent decisions that, absent a specific provision to  notre Cour qu'en l'absence d'une disposition
the contrary, it is not the courts’ role to prevent  expresse contraire, il n‘appartient pas aux tribu-
taxpayers from relying on the sophisticated struc- naux dehg” les contribuables de recourir,
ture of their transactions, arranged in such a way  dans le cadre de letasoog,a des stragies
that the particular provisions of the Act are met, on  complexes qui respectent les dispositions perti-
the basis that it would be inequitable to those tax-  nentes de la Loi, pour le motif que ceesprait in”
payers who have not chosen to structure their  tlilegard des contribuables qui n'ont paseopt”
transactions that way. This issue was specifically ~ pour cette solution. Notre Cour s@sinpent
addressed by this Court Duha Printers (Western)  penclée sur cette question damuha Printers
Ltd. v. Canada, [1998] 1 S.C.R. 795, at para. 88, (Western) Ltd. c. Canada, [1998] 1 R.C.S. 795, au
per lacobucci J. See alsbleuman v. M.N.R,,  par. 88, le juge lacobucci. VadigalemeniNeuman
[1998] 1 S.C.R. 770, at para. §%r lacobucci J. c¢. M.RN,, [1998] 1 R.C.S. 770, au par. 63, le juge
The courts’ role is to interpret and apply the Actas  lacobucci. |l incombe aux tribunaux détgerpr’
it was adopted by Parliame@biter statements in et d’appliquer la Loi telle qu’elleta adopte par
earlier cases that might be said to support a le Parlement. Les remarques incidenteggormul”
broader and less certain interpretive principle have  dans ads angrieurs dont on peut dire qu’elles
therefore been overtaken by our developing tax  appuient un principe d'@tsigm’ plus large et
jurisprudence. Unless the Act provides otherwise, = moins certain ont ednsupplargés par les
a taxpayer is entitled to be taxed based on what it etsaglie notre Cour a rendus depuis enerati’
actually did, not based on what it could have done, fiscale. Sauf disposition contraire de la Loi, le con-
and certainly not based on what a less sophisti- tribuable a le droi dfipos”en fonction de ce
cated taxpayer might have done. gu’il a fait, et non de ce qu’il aurait pu faire et

encore moins de ce qu’'un contribuable moins
habile aurait fait.

Inquiring into the “economic realities” of a par- Examiner la «alitt économique» d'une situa-
ticular situation, instead of simply applying clear tion demnau lieu d'appliquer simplement une
and unambiguous provisions of the Act to the tax-  disposition claire eequimoque de la Loi aux
payer’s legal transactions, has an unfortunate prac- eratiphs juridiques effect&s par le contribuable
tical effect. This approach wrongly invites a rule  a dgmerussions regrettables en pratique. Cette
that where there are two ways to structure a trans-emadche favorisa tort I'application d'une egle
action with the same economic effect, the court  voulant que, s'il existe deugresade structurer
must have regard only to the one without tax  uneraodn pour produire le emie effetecono-
advantages. With respect, this approach fails to  mique, le tribunal doive ne tenir compte que de
give appropriate weight to the jurisprudence of this  'option qui neecerdgucun avantage fiscal. Avec
Court providing that, in the absence of a specificegards, cetteatharche n’accorde pas I'importance
statutory bar to the contrary, taxpayers are entitled  voalu jurisprudence de notre Cour selon
to structure their affairs in a manner that reduces laquelle, en I'absence de dispasifisiatvies
the tax payableStubart, supra, at p. 540per Wil-  expresses contraires, le contribuable peut diriger
son J., and at p. 55@er Estey J.Hickman Motors  ses affaires de ¢an a réduire son obligation fis-
Ltd. v. Canada, [1997] 2 S.C.R. 336, at para.fi&r  cale:Subart, précit, a la p. 540, le juge Wilson, et
McLachlin J.; Duha, supra, at para. 88,per ala p. 557, le juge Esteltickman Motors Ltd. c.
lacobucci J.;Neuman, supra, at para. 63,per  Canada, [1997] 2 R.C.S. 336, au par. 8, le juge
lacobucci J. An unrestricted application of an  McLachlDuha, précitt, au par. 88, le juge
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“economic effects” approach does indirectly what  lacobubleigman, précité, au par. 63, le juge

this Court has consistently held Parliament did not  lacobucci. Le tribunal qui adoptesans Kine

intend the Act to do directly. aharche fondé sur «l'effeteconomique» fait
indirectement ce que, selon la jurisprudence
constante de notre Cour, legiSlateur n'a pas
voulu que la Loi fasse directement.

The Federal Court of Appeal’s overriding con- La préoccupation prerere de la Cour d'appel 47
cern with tax avoidance not only coloured its gen- edéfale en ce qui concernesVitement fiscal a
eral approach to this case, but may also have led it  non seulemeetsuflsa eimarche ghérale en
to misread the clear and unambiguous terms of despmais elle a aussi pu 'amendnferpgter
s. 20(0)€)(i) itself. In his reasons, Linden J.A. incorrectement le ldbelliéme du sous-al.
emphasized that Shell only decided to borrow NZ$  20(i}) bien qu'’il soit clair et norequivoque.
from the foreign lenders because it sought to take = Dans ses motifs, le juge Linden insiste sur le fait
advantage of the higher interest rate applicable to  que Shedtigé dd’emprunter des dollarseo-
NZ$. Yet, as Dickson C.J. made cleaBionfman  zélandais aux gteursetrangers uniguement parce
Trust, supra, at p. 46, the reason for a particular  qu’elle voulait tirer avantage du tawerdt'int’
method of borrowing is irrelevant to a proper con-  esiquir applicable aux dollarseo‘Zlandais.
sideration of s. 20(1gf(i). The issue is the use to  Pourtant, comme le juge en chef Dickson I'a dit
which the borrowed funds are put. It is irrelevant  clairement dangt’Brohfman Trust, précité, a
why the borrowing arrangement was structured the  la p. 46, la raison pour laquelle un mode d’emprunt
way that it was or, indeed, why the funds were  esfép¥a un autre importe peu pour I'applica-
borrowed at all. tion du sous-al. 20€X)). Ce qui est dferminant,
c’est l'utilisation de la somme empreet” La rai-
son pour laquelle I'ogration d’emprunt est struc-
turée comme elle I'est n'a pas d'importance, pas
plus d’ailleurs que la raison pour laquelle I'argent
est emprurg’,

The fact that Shell structured its transactions so Que Shell ait structerses ogfations de fegna 48

that it could take advantage of the various provi- tirer avantage desedifs dispositions de la Loi
sions of the Act is therefore of no moment. It was  n’a donc aucune importance ethiluparfaite-
fully entitled to do so. Shell borrowed NZ$ for the  ment loisible de le faire. Shell a emplesmidol-
purpose of using them to produce eligible income  l&s-#landais en vue de les utiliser pour tirer
from a business or property and is accordingly un revenu admissible d'une entreprise ou d'un
entitled to the deduction provided by s. 20€1()J.  bien, de sorte qu’elle a draitla dduction pevue

au sous-al. 20(t)(i).

B. Does Section 67 or Former Section 245(1)  B. L’article 67 ou I'ancien par. 245(1) s appli-
Apply to this Case? quent-ils en I’ espece?

If s. 20(1)€)(i) does not apply to restrict Shellto  Si le sous-al. 20(t)(i) ne plafonne pas 9,1 49
deducting interest at the rate of 9.1 percent per pour 100 pae dentaux auquel Shell peut
annum, the Minister argues that s. 67 and the for-eduité les irgféts, le ministre fait valoir que
mer s. 245(1) apply to reduce the deduction to the  l'art. 67 et I'ancien par. 245(1) s’appliquent pour
amount that would have been paid if US$ had been  ramenediactibna la somme qu’aurait pag”
borrowed directly. However, neither provision  Shell si elle avait emerdes dollars aaricains
supports the Minister’s position. directement. Toutefois, aucune de ces dispositions

n’etaye I'argument du ministre.
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1. Section 67

Section 67 of the Act provides that:

67. In computing income, no deduction shall be

made in respect of an outlay or expense in respect of

which any amount is otherwise deductible under this
Act, except to the extent that the outlay or expense was
reasonable in the circumstances.

The Federal Court of Appeal did not address s. 67
and Shell made no submissions to this Court with

1. Larticle 67

Le libelleé de I'art. 67 de la Loi est le suivant:

67. Dans le calcul du revenu, aucuneddction ne

gheufdite relativemerd Une @pensea’l'egard de
laquelle une sommedestilie par ailleurs en vertu
dedante loi, sauf dans la mesuteaette épense

etaif raisonnable dans les circonstances.

La Cour d'agqehfé ne s’est pas pron@ecau
sujet de cette disposition, et Shell nEspass pr’

regard to it. The Minister submits that the onlya notre Cour d'observations s’y rapportant. Le

amount “reasonable in the circumstances” is the
amount that Shell would have had to pay if it had
borrowed US$ directly. The argument seems to be
the same one that was made with respect to
s. 20(1)€)(), i.e., it is suggested that the only
money used for the purpose of producing income
was the US$. | note that the Minister did not press
this point in argument before the Court.

qui att " avane’

ministre soutient que la seule somme «raisonnable
dans les circonstances» est celle que Shell aurait

e@ayelle avait emprumtdes dollars aericains

directement. L'argumerit igangique a’ celui
relativement au sous-al.
2J({1,) c'esta-dire que les seuls fonds uts”

en vue de produire un revenu seraient les dollars

ainains. Je signale que le ministre n'a pas

insis€ sur ce point lors de sa plaidoirie devant
notre Cour.

Having already held that the NZ$ actually were Ayant ddja conclu que les dollareo-Zlandais

used for the purpose of earning eligible income, it
follows that | do not accept the premise of the
Minister’'s argument. Furthermore, it seems to me
that Parliament intended s. 67 to apply primarily to
those deductions claimed under the provisions of

avaient effectiveatenttilists en vue de pro-
duire un revenu admissible, je ne puis fage droit °
I'argument du ministre. En outre, il me semble que
l'intention elyislateuretait que I'art. 67 s'ap-
plique principalement aux soredsitesd’en

the Act that do not have their own internal limiting  application de dispositions de la Loi ne comportant
clauses: see also P. W. Hogg and J. E. Magee, pas @tesnde restrictions: voiegalement
Principles of Canadian Income Tax Law (2nd ed. P. W. Hogg et J. E. Mag®einciples of Canadian
1997), at pp. 244-45. A common example is thdncome Tax Law (28 éd. 1997), aux pp. 244 et 245.
case where a taxpayer seeks to pay unreasonably = L'exemple classique est celui du contribuable qui
high rents or salaries to non-arm’s-length persons.  tentedigrd un loyer ou un salairemisonna-
Another example might be unreasonably high busi-  bleralené qu’il versea une personne ayant un
ness travelling expenses. Where the applicable lierederdiance. Un autre exemple est celui des
provision has its own internal reference to “reason-  frais efdadément pour affairesisonnable-
ableness”, as does s. 20€)Ji), s. 67 could not menteléws. Lorsque,a’ l'instar du sous-al.
apply without distorting the plain meaning of the  20|(), le libellé de la disposition applicable
more specific provision. Indeed, if a deduction is  renvoie leir@” au «caragete raisonnable»,
“reasonable” within the meaning of s. 20€J(), [I'art. 67 ne peut s’appliquer sans que cela n'alle °
I have difficulty seeing how it would not also be  I'encontre du sens manifeste de la disposition plus
“reasonable” within the meaning of s. 67. partietdi” En effet, si uneediuction est «raison-
nable» au sens du sous-al. 26)(), je vois mal
comment elle pourrait ne pastré également
«raisonnable» au sens de l'art. 67.
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2. Section 245(1) 2. Le paragraphe 245(1)

The Minister also relies on the former s. 245(1). Le ministre invoque e@alement [I'ancien 52

Section 245(1) read as follows: par. 245(1), dont voici le Bbell”

245. (1) In computing income for the purposes of  245. (1) Dans le calcul du revenu aux fins de la-pr”
this Act, no deduction may be made in respect of a dis- sente loi, aveduetidh ne peuetie faitea I'egard
bursement or expense made or incurred in respect of a @bouts fait ou d’'une efjense faite ou engeg,
transaction or operation that, if allowed, would unduly relativeraemnée affaire ou agration qui, si elleefait
or artificially reduce the income. permiseedriirait indiment ou de fegn factice le

revenu.

This provision has been repealed and replaced by a  Cette dispos#ignabroge et remplase par

new “General Anti-Avoidance Rule” effective Sep-  une nouvellegke grérale antievitement» en

tember 13, 1988: S.C. 1988, c. 55, s. 185. Because  vigueur depuis le 13 septembre 1988: L.C. 1988,
the Debenture Agreements and the Forward ch. 55, art. 185. Comme les contrats d’achat de
Exchange Contract were entered into prior to thatebeditures et le contrat de charmderme sont

time, however, it is only the former s. 245(1) that  intervenus entre les parties avant cette date, seul
applies to this case. I'ancien par. 245(1) s'applique endesp”

The Minister does not say that Shell “artifi- Le ministre ne prtend pas que Shell eduit son 23
cially” reduced its income. Rather, he claims that  revenudmnfafactice», mais bien que permettre
allowing Shell to deduct interest expenses at th@a Shell de dduire des frais d'ieéts au taux
NZ$ rate of 15.4 percent per annum would annuel de 15,4 pour 100 applicable aux dollars
“unduly” reduce its income. This argument again eo+#landais eduirait «indiment» son revenu.
rests on the submission that it was the US$ that  Cet argument s’appoirvéau sur l'iéé que ce
were used for producing eligible income, not the  sont les dollagsieairis qui oneté utilisés pour
NZ$. Because | reject the Minister's argument on  produire un revenu admissible, et non les dollars
that point, it follows that | cannot accept his related eo-@landais. Comme je suis eesdiccord avec le

submissions on s. 245(1). ministre sur ce point, je ne puis faire droit aux
arguments connexes qu’il avance au sujet du
par. 245(1).

In a series of recent cases, the Federal Court of Dans une afie d’'affaires ecentes, la Cour d’ap- 54
Appeal has considered the proper meaning to be egétdle a exammle sens qu'il fallait donner
given to s. 245(1)Canada v. Fording Coal Ltd., au par. 245(1):Canada c. Fording Coal Ltd.,
[1996] 1 F.C. 518, leave to appeal denied, [1996] 3  [1996] 1 C.F. 518, autorisation de poureej refus”
S.C.R. viii; Canada v. Central Supply Co. (1972) [1996] 3 R.C.S. viiiCanada c. Central Supply Co.

Ltd., [1997] 3 F.C. 674, leave to appeal denied(1972) Ltd., [1997] 3 C.F. 674, autorisation de
[1997] 3 S.C.R. vii. InCentral Supply, supra, at  pourvoi refusé, [1997] 3 R.C.S. vii. DarSentral
p. 691, Linden J.A. summarized the three factorSupply, précité, a la p. 691, le juge Lindenestme
to be answered under the recommended approach lesetagiss” de la etharche mtoni€e pour
to s. 245(1): (1) whether the deduction sought is  I'application du par. 245(1): (1)edactibn
contrary to the object and spirit of the provision in  reveneégast-elle contraira 'objet eta I'esprit
the Act, (2) whether the deduction is based on a  de la disposition de la Loi? (Bfletioh est-
transaction which is not in accordance with normal  elle éenslir une @rationéchappant aux habi-
business practice, and (3) whether there was a  tudes normales du commerce?(aj)idroa-t-
bona fide business purpose for the transaction. He  elle un objet commeeci@blé? 1l signale que
observed that these three factors apply even where  ces tra@se<xrig’appliquent emie lorsque la
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the deduction is otherwise permitted by a specific edwttion est par ailleurs aut@éspar une disposi-
provision of the Act. tion particudre de la Loi.

| note that the Federal Court of Appeal has not Je fais remarquer que la Cour d'appedéiale
always taken this approach to the former anti- n'a pas toujourseadeppoint de vue relative-
avoidance provisions of the Act: s&@anada v. = menta I'ancienne disposition antivitement de la
Mara Properties Ltd., [1995] 2 F.C. 433, at pp.  Loi: voBanada c. Mara Properties Ltd., [1995] 2
437-38, per Marceau J.A., and at p. 45per  C.F. 433, aux pp. 437 et 438, le juge Marceaa, et °
McDonald J.A. (dissenting), appeal allowed on la p. 452, le juge McDonald (dissident), autorisa-
other grounds, [1996] 2 S.C.R. 1@4grding Coal, tion de pourvoi accoe¥ pour d’autres motifs,
supra, at pp. 541-44per McDonald J.A. (dissent-  [1996] 2 R.C.S. 1@grding Coal, précité, aux
ing); Central Supply, at pp. 712-16per McDonald  pp. 541a 544, le juge McDonald (dissiden§en-
J.A. (dissenting)The Queen v. Nova Corporation  tral Supply, précite, aux pp. 712a 716, le juge
of Alberta, 97 D.T.C. 5229, at p. 523Ger  McDonald (dissident)l.a Reine c. Nova Corpora-
McDonald J.A. Indeed, particularly with respect totion of Alberta, 97 D.T.C. 5229a’la p. 5236, le
its emphasis on whether there washana fide juge McDonald. En effet, particeliement en ce
purpose” for the transaction, the approach adopted  qui concerne I'accent qui est mis sur la question de
in Fording Coal, supra, andCentral Supply, supra,  savoir si I'ogration a un «objet eritable», la
appears to run against the grain of some of theemaitthe adopt dansFording Coal et Central
Federal Court of Appeal’s earlier interpretations ofSupply, précitts, semble allea I'encontre de I'in-
this provision and its predecessoPsoduits LDG  terpitation que la Cour d'appetdérale donnea”
Products Inc. v. The Queen, 76 D.T.C. 6344, at  cette disposition @&tcelles qu’elle a remplaes
p. 6349,per Pratte J.A.The Queen v. Albertaand  dans certainesetisions argfieuresProduits LDG
Southern Gas Co., [1978] 1 F.C. 454, at pp. 462- Products Inc. c. La Reing, 76 D.T.C. 6344a’la
63, per Jackett C.J.Jrving Qil, supra, at p. 360, p. 6349, le juge Prattea Reine c. Alberta and
per Mahoney J.A. See alsdubart, supra, at  Southern Gas Co., [1978] 1 C.F. 454, aux pp. 462
pp. 569-70per Estey J. et 463, le juge en chef JacKketing Qil, précité, a

la p. 360, le juge Mahoney. Voir aushibart, pré-
cité, aux pp. 569 et 570, le juge Estey.

The Minister submits that the factors developed Le ministre fait valoir que les facteuemnon&s
in Fording Coal, supra, andCentral Supply, supra, dans les aet5 Fording Coal et Central Supply,
apply only when it is claimed that the deductions ecjiés, ne s’appliquent que lorsqu’il estegllé
are ‘“artificial’, not when they are said to be que daludtion €duirait le revenu de ¢an «fac-
“undue”, as in the case on appeal. Although the tice», et nonment» comme en I'espe. Bien
matter is not entirely free from doubt, a review of  que tout doute ne soit pasaexeiggard, un
the Federal Court of Appeal's reasons in those examen des motifs rendus par la Cour d'appel
cases does not support such a constrained interpreecérafé dans ces affaires n'appuie pas une inter-
tation of the test. Indeed, it was certainly the etation aussi restrictive du aie. En fait, le juge
understanding of Stone J.A. in the Federal Court of  Stone, de la Cour d'egdreld; le seul membre
Appeal, the only member of the panel who de la formation qui aedsan’avisa'ce sujet, a
expressed an opinion on this point, that those fac-  certainementeesfira” ces facteurs s’appli-
tors apply to s. 245(1) in its entirety. | agree that  quaient au par. 245(1) dans sa flealhviens
this is what the Federal Court of Appeal likely que taltait” vraisemblablement I'opinion de la
intended inFording Coal, supra, andCentral Sup-  Cour d'appel €drale dans les atsSFording Coal
ply, supra. | hasten to add that | should not be Cehtral Supply, précitts. Je m’empresse d’ajou-
taken as necessarily agreeing that the three factors  ter que je ne seisgsaairément d’accord pour
are the appropriate interpretive tools with which to  dire que les trois facteurs constituentedes crit’
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understand s. 245(1). Because even the broadest d'etiipn’  valables relativement au
interpretation of s. 245(1) does not apply to limit  par. 245(1). Mais comme ['igtatjpri neéme la
Shell’s deductions, however, it is not necessary in  pamsrguse du par. 245(1) n'a pas pour effet de

this appeal for this Court to determine conclu- limiter ledwttions de Shell, il n'est paga€s-
sively the proper interpretation to be given to  saire que notre Cour statue, dans le cadre du pr’
s. 245(1). sent pourvoi, sur l'integddtion qu'il faut donner

au par. 245(1).

Applying the factors set forth by the Federal En I'espece, I'application des facteuenon&s 57

Court of Appeal suggests the following analysis inpar la Cour d'appelerale donne liea I'analyse
this case. First, deducting the interest paid to theuivante. Prensirement, la éduction des imtéts
foreign lenders at the rate of 15.4 percent pever®s aux pefeursetrangers au taux annuel de
annum is not contrary to the object and spirit 0f15,4 pour 100 n’est pas contraad’objet eta I'es-
S. 20(1)€)(i). In Bronfman Trust, supra, Dickson prit du sous-al. 20(&)(i). Dans I'argt Bronfman
C.J., held at p. 45, that the purpose of this proviTrust, précit, le juge en chef Dickson a conciu, °
sion is “to encourage the accumulation of capitala p. 45, que cette disposition avait pour but de
which would produce taxable income”; see alsoxfavoriser I'accumulation de capitaux productifs
Tennant, supra, at para. 16,per lacobucci J. de revenus imposables»; vagdlementTennant,
Allowing Shell to deduct its interest payments atprécité, au par. 16, le juge lacobucci. Permetire °
the actual rate that was paid to the foreign lenderShell de éduire les irgféts pags au taux exig’
in exchange for the NZ$150 million that was thenpar les peteurs etrangers en contrepartie des
used for the purpose of producing income is notl50 000 000 $ NZ, qui ont ensu#& ‘utilisés pour
contrary to the object and spirit of s. 20€){i). To  produire un revenu, ne va pad'encontre de I'ob-
the contrary, it fulfills its purpose. jet et I'esprit du sous-al. 20@yJi), bien au con-
traire.

Second, the deductions were based on transac- Deuxiemement, les abuctions dcoulaient 58
tions that were in accordance with normal businesd’opérations conformes aux habitudes normales du
practice. At trial, Christie A.C.J.T.C. accepted thatcommerce. En premiée instance, le juge en chef
this was so, noting in addition that the “fact thatadjoint Christie a reconnu queetiit le cas en
business transactions may be regarded as convsignalantegalement que le fait «[qJue deseop”
luted does not, of course, mean that they are abnotions commerciales puissestré juges compli-
mal” (para. 31). Stone J.A. agreed, holding thaguées ne signifie certes pas qu'elles sont anor-
“[iln choosing to borrow the funds in NZ$ rather males» (par. 31). Le juge Stone, de la Cour d’'appel
than US$ the respondent took into account théedérale, s'est dit d’accord et a conclu gu'«[e]n
overall tax impact of the transaction, and this is ahoisissant d’emprunter les fonds en $ NZ qtlut”
common business concern” (para. 5). Before thigu'en $ US, l'intin€e a tenu compte despeércus-
Court, evidence was adduced demonstrating thations fiscales globales de l'etion, ce qui est
this form of international interest rate arbitrage isune pgoccupation commerciale commune»
commonly done, even by non-taxable governmen(par. 5). Il ressort de certaiméments de preuve
tal entities. When coupled with the fact that theprésen¢és a notre Cour que ce genre d'arbitrage
Debenture Agreements provided Shell with moneyinternational sur taux d'ietét est courant et que
that satisfied its need for capital, the conclusiorméme des organismes gouvernementaux non assu-
that they reflected normal business practice is ungettis a I'impét y ont recours. Si I'on tient compte
voidable. également du fait que les contrats d'achat de

débentures permettaieatShell d’obtenir les capi-
taux dont elle avait besoin, force est de conclure
gue l'opérationé€tait conforme aux habitudes nor-
males du commerce.
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The third factor to consider, according to the Selon la Cour d'appeletrale, il faut eétermi-

Federal Court of Appeal, is whether Shell entered
the Debenture Agreements fobena fide business
purpose. Certainly, Shell structured its transactions

this way because it wanted to borrow the necessary

funds at the lowest possible after-tax cost. The
Minister contends that this was notbana fide
business purpose. Even if it could be said that

ner, enemudsilieu, si les contrats d’achat de

ebentures conclus par Shell avaient un objet com-

mereigtble. Certes, Shell a struautopéra-
tion ainsi parce qu’elle voulait emprunter les fonds
dont elle avait besoirubapes impt le plus

bas possible. Le ministre soutient qu'il ne s'agis-

sait pas d’'un objet commeritathle. Méme si

acquiring funds at the lowest possible after-tax
cost is not &ona fide business purpose — a pro-
position on which | need express no opinion —
another purpose clearly lay in Shell's need to bor-
row the NZ$ as part of its plan to acquire funds for
business purposes. Therefore, even granting the
Minister's point for the sake of argument, there
was “abona fide business purpose” for the Deben-
ture Agreements that gave rise to the deductions in
issue. The third criterion is satisfied.

on pouvatepdre que I'obtention de fonds au
uwt@pes immt le moinseleé possible ne consti-
tue pas un objet commeeci@ble — ce sur
quoi je n'aiapawe ‘prononcer — laecesski,
pour Shell, d'emprunter les dazElandais
dans le cadre de son plan de financement de 'en-
treprise constitue clairement un tel objet. &n cons’
quencema’si, pour les fins de la discussion, je
faisaisadt@itgument du ministre, les contrats
d’achat debetitures auraienteanmoins un
«objet commercial efitable» donnant droit aux
déductions en cause. La tr@sie condition est
donc remplie.

On the broad test for the former s. 245(1) devel- Quant au critfe ggréral formu€ par la Cour
oped by the Federal Court of Appeal, Shell's deci- d’appetdérélle relativement a” I'ancien
sion to deduct its interest payments to the foreign  par. 245(1)edsialh de Shell de ediuire les
lenders at the rate of 15.4 percent cannot be eréts’au taux annuel de 15,4 pour 100 qu’elle a
impugned. It is accordingly unnecessary to decide egeasiX investisseuetrangers ne peetre atta-
whether the Federal Court of Appeal has correctly eequl est donc inutile deetBrminer si la Cour
ascertained Parliament’s intention in passing the  d'appefrdle a bien circonscrit I'intention
provision, which, it must be repeated, has now qu'avaitetgslateur en adoptant cette disposi-
been repealed and replaced by a new anti- tion, laquelle, gpdtera depuigté abroge et
avoidance tool. remplae’ par une nouvelle disposition anti-

évitement.

For these reasons, this Court allowed Shell's Pour ces motifs, notre Cour a accueilli le pour-
appeal and held that the s. 20€)(jj allowed itto  voi de Shell et statujue le sous-al. 20QJi) per-
deduct the entirety of the interest payments made  mettaédaction de la totakt'des inttéts ver-
by it to the foreign lenders under the Debenturees siux pefeurs etrangers en application des
Agreements. contrats d'achat debéhtures.

C. Is Shell’s Net Foreign Exchange Gain Taxable
as Income or as a Capital Gain?

C. Le gain de change net réalise par Shell est-il
imposable a titre de revenu ou de gain en capi-
tal?

The issue on the Minister's cross-appeal is La question que soulevait le pourvoi incident du
whether the approximately US$21 million net for-  minisgt@it’ de savoir si le gain de change net
eign exchange gain that Shell realized through the  d’environ 21 000 000 $ US que Staditga r’
Debenture Agreements and the Forward Exchange acega” la conclusion des contrats d’achat de
Contract should be included in its income for tax ebehtures et du contrat de chamgterme devait
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purposes, or whether it should be taxed as a capitetre ificlus dans son revenu aux fins de lonpd

gain. In the event that he was unsuccessful in argu-  s'il detr@itimpos’a titre de gain en capital.

ing that the amount of Shell's interest payments  Pour le oad &choueraita’ convaincre notre

exceeding 9.1 percent per annum should be disal- Cour qeslletibn des imréts pags par Shell

lowed, the Minister argued in the alternative that  en sus du taux annuel de 9,1 pour 106tdevait ~

the net foreign exchange gain should be included eefule ministre a fait valoia litre subsidiaire

in Shell's income. The Court dismissed the Minis- que le gain de change net devait s'ajouter au

ter's cross-appeal, holding that the net foreign  revenu de Shell. Notre Courealeej@burvoi

exchange gain should be taxed on capital account.  incident du ministre et ea cgiatdé gain de
change net devaitfe impog’a titre de gain en
capital.

Because transactions must be reported in CDN$ Les sommes en cause devatre dclages en 63
for income tax purposes, foreign exchange gains  dollars canadiens aux fins du calcul @testimp”
or losses may arise when a business engages in  le revenu, il peut y avoir un gain ou une perte de
transactions denominated in a foreign currency. change lorsque I'entreprise effectuerdisnap”
Although they generally agree that, in this case, en moretaéagre. Bien gu'ils reconnaissent
Shell earned a net foreign exchange gain througherérglement que, dans lagsente affaire, Shell a
the Debenture Agreements and the Forwardeali® un gain de change netagge aux contrats
Exchange Contract, the Minister and Shell disa- d'achatetentlres et au contrat de charge °
gree on how best to describe it. The Minister sim-  terme, le ministre et Shell ne s’entendent pas sur sa
ply contends that, in 1988, Shell borrowed the  qualification. Le ministre soutient simplement
equivalent of US$100 million from the foreign  qu'en 1988, Shell a emerdi@juivalent de
lenders but, in 1993, because of the Forward 100 000 000 $ US eteurpetrangers, mais
Exchange Contract, was able to repay the loan qu’en 1993, en raison du contrat de achange °
using only US$79.5 million. This, it says, gave rise  terme, elle a pu rembourset & pifilisant seu-
to a gain of approximately US$21 million, which  lement 79 500 000 $ US. Il en aesaigrun
of course must be converted into CDN$ for tax  gain d’environ 21 000 000 $ US, lequeVidoit ~
purposes. demmerdtre converti en dollars canadiens aux

fins de I'impdt.

Shell, on the other hand, submits that there were Pour sa part, Shell soutient qu'il y a eu deuf?
two gains, which together yield the same net result  gains gaent ensemble aueme Esultat net
as the Minister's approach. One gain arose on the  que l'approche suivie par le ministre. L'un est
Debenture Agreements because, while Shell bor- attribuable aux contrats d’achabefdurds:
rowed the equivalent of US$100 million in 1988, it  Shell a emprliatjuivalent de 100 000 000 $ US
took the equivalent of only US$81.5 million to en 1988 mais n'a etilgie I8quivalent de
repay it in 1993 (assessed by reference to the mar- 81 500 000 $ US pour rembouesamel $93
ket rate for NZ$ in 1993). However, it did not  (compte tenu du taux du magehf les dollars
actually cost Shell US$81.5 million to repay the eorflandais en 1993). Cependant, leutccéel
principal to the foreign lenders because it had  supppéf Shell pour rembourser le principal
hedged its risk through the Forward Exchange  aeteprsetrangers n'a pasts de 81 500 000 $
Contract. A second gain therefore arose on the US parce qu'altait spro€gge contre une
Forward Exchange Contract in 1993 because, fluctuatEfavdfable au moyen du contrat de
while it would have cost US$81.5 million to chareéetme. Un deugme gain @sulte donc du
purchase NZ$150 million at the market rate, Shell  contrat de changeme en 1993: alors qu'il
was able to rely on the discounted rate agreed upon  aurait édbudser 81 500 000 $ US pour ache-
in 1993 to reduce its own cost of the NZ$150 mil- ter 150 000 000 $ NZ au taux duem@hell” a
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lion to US$79.5 million. Thus, it claims it earned a  penddicier du taux escom@tconvenu en 1993

gain on the Forward Exchange Contract of pour ramener ¢ @es 150 000 000 $ NZ °

US$1.98 million. Combining the two gains leads 79 500 000 $ US. Elle soutient donceasi r’

to a net foreign exchange gain of approximately  ainsi un gain de 1 980 000 $ US. Au total, le gain

US$21 million, which again would have to be con-  de change net est d'environ 21 000 000 $ US,

verted into CDN$ for tax purposes. somme qui dgalémenefre convertie en dollars
canadiens aux fins de I'ingp.”

At trial, Christie A.C.J.T.C. held that it did not En premére instance, le juge en chef adjoint
matter whether there were one or two gains  Christie a conclu qu’il importait peu gu'il y ait un
because, even if there were two, both should be  ou deux gainsecer &il'y en avait deux, cha-
taxed on the capital account. For the Federal Court  cun dex@impos’a titre de gain en capital. Le
of Appeal, Linden J.A. held that there were two  juge Linden, de la Cour d’'amehlé, a conclu
gains. Indeed, it seems to me that Shell is correch I'existence de deux gains. Il me semble en effet
i.e, that there were two gains arising from two  que Shell a raison: deux gains sont issus de deux
transactions, which only created a net gain of erapons et ce n'est que globalement qu'un gain
approximately US$21 million when combined: see  net d’environ 21 000 000 &£ %ali€: voir S.

S. S. Ruby, “Recent Financing Techniques”, in  S. Ruby, «Recent Financing Techniques», dans

Report of Proceedings of the Forty-First Tax Con-  Report of Proceedings of the Forty-First Tax Con-

ference (1990), at pp. 27.3 to 27.6. In light of the ference (1990), aux pp. 27.8 27.6. Compte tenu

prevailing market rate for NZ$ in 1993, one gain  du taux du neaidt€gard des dollarsev-Zlan-

arose on the repayment of the NZ$150 million to  dais en 1993, un g#inéali® lors du rembour-

the foreign lenders under the Debenture Agree- sement des 150 000 000 $ NEtewrsgiran-

ments, and a smaller gain arose on the closing out gers en application des contrats dachat de

of the Forward Exchange Contract with Sumitomo. ebelitures et un autre, moindee|'&chéance du

The net result is the same as that yielded by the  contrat de chdagae conclu avec Sumitomo.

Minister's suggested interpretation, but this view  ksultat net est le emie que celui auquel con-

recognizes that Shell entered into two distinct  duit l'intetgion peconi€e par le ministre,

transactions with two separate arm’s-length par-  mais il est tenu compte du fait que Shell @ effectu”

ties, which in turn gave rise to two foreign  dewergiions distinctes avec deux parties sans

exchange gains. lien deepéndancegdalement distinctes, ce qui a
donrg lieuad la €alisation de deux gains de change.

Parenthetically, | note that there may be another Je signale incidemment qu'on peut intetper’
way to interpret the closing out of the Forward d'une autre enanilfopération intervenuea "
Exchange Contract: Rubysupra, at p. 27.12;  Echéance du contrat de chargéeime: Rubyop.
D. G. Broadhurst, “Income Tax Treatment of For-cit., a la p. 27.12; D. G. Broadhurst, «Income Tax
eign Exchange Forward Contracts, Swaps, and Treatment of Foreign Exchange Forward Con-
Other Hedging Transactions”, iReport of Pro-  tracts, Swaps, and Other Hedging Transactions»,
ceedings of the Forty-First Tax Conference (1990),  dandReport of Proceedings of the Forty-First Tax
26:1. Shell's approach requires one to view thisConference (1990), 26:1. Selon Shell, il faut envi-
transaction as a disposition of US$ to Sumitomo in  sageeratjph comme une disposition de dollars
exchange for NZ$150 million. Any foreign  @&mcains en faveur de Sumitomo en contrepartie
exchange gain or loss is then calculated by com- de 150 000 000 $ NZ. Le gain ou la perte de
paring the rate established in the Forward change est ensuiteecaltidomparant le taux
Exchange Contract with the spot market rate for e fildns le contrat de changderme et le cours
NZ$ in 1993. However, it is also possible to view  au comptant des dodarglandais en 1993. I
the transaction as an acquisition of NZ$150 mil-  egilément possible, toutefois, de coastd”
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lion for US$79.5 million. That purchase price —  l&ption comme I'acquisition de 150 000 000 $
calculated according to the exchange rate estab- NZ au prix de 79 500 000 $ US. Ce prix
lished in the Forward Exchange Contract — would  d’acquisition — @lcatiforngment au taux de
constitute Shell's cost base for the NZ$150 mil-  change diahs le contrat de changeerme —
lion. When Shell used that NZ$150 million to  constituerait le prix de base, pour Shell, des
repay the foreign lenders under the Debenture 150 000 000 $ NZ. Lorsque Shelleacaslis”
Agreements, Shell’'s cost base for those funds 150 000 000 $ NZ pour remboursetdess pr°
could then be assessed against their spot marketrangers conforgrhent aux contrats d’'achat de
value at the time of repayment to determine ebetitures, son prix de base pour ces fonds pou-
whether Shell had realized a foreign exchange gain  vait efi@établi en fonction du cours au comp-
or loss on the Forward Exchange Contract. This  tant en vigueur au moment du remboursement afin
would be in addition to any foreign exchange gain  @temhiner si Shell avaitedli€ un gain de
or loss Shell would earn on the repayment of the  change ou subi une perte de change relativement
principal to the foreign lenders under the Deben-  au contrat de chaegme. Ce qui S'ajouteraat
ture Agreements. tout gain ou perte de change lors du rembourse-
ment du principal aux ptéursetrangers en appli-
cation des contrats d'achat deb@htures.

Because Shell immediately used the NZ$150 Toutefois, comme Shell a imediatement utilis” 67
million from Sumitomo to discharge its obligations  les 150 000 000 $ NZ obtenus de Sumitomo pour
to the foreign lenders, however, the spot market  s’acquitter de ses obligatieargvides pefeurs
rate for NZ$ and the amount of Shell's gain on theetrarigers, le cours au comptant des doll&s- n”
Forward Exchange Contract is the same regardles®landais et le gainegli€ par Shell sur le fonde-
of which approach is taken. It follows that the = ment du contrat de clzategme sont les emies
amount of the foreign exchange gain is also the  quel que soit le point de vue Hdoetisuit que
same. It is therefore unnecessary on this appeal to  le montant du gain de chaggéepwnt iden-
decide which interpretation of the transaction is  tique. Il est pareqoest inutile de eterminer,
preferable. dans le cadre dwepent pourvoi, de quelledan il

convient le mieux d’intergter I'opération.

The issue here is whether the foreign exchange La question en litige est de savoir si les gains o
gains were received by Shell on income account, chaegkss par Shell constituent un revenu,
in which case they are taxable in full, or whether  auquel cas ils sont imposables en aatalils
they were received on capital account, in which  constituent un gain en capital, de telle sorte que les
case only three-quarters would be taxable. The trois quarts seulement sont imposables. La qualifi-
characterization of a foreign exchange gain or loss  cation du gain ou de la perte de etanie d”
generally follows the characterization of the under- enéggalement de la qualification de l'egition en
lying transaction:Tip Top Tailors Ltd. v. Minister ~ cause:Tip Top Tailors Ltd. ¢c. Minister of National
of National Revenue, [1957] S.C.R. 703, at p. 707, Revenue, [1957] R.C.S. 703a la p. 707, le juge
per Locke J., and at p. 71per Rand J.;Alberta  Locke, eta la p. 712, le juge Randjberta Gas
Gas Trunk Line Co. v. M.N.R, [1972] S.C.R. 498, Trunk Line Co. c. M.RN., [1972] R.C.S. 498a la
at p. 505,per Martland J.;Columbia Records of p. 505, le juge MartlandColumbia Records of
Canada Ltd. v. M.N.R, [1971] C.T.C. 839 Canada Ltd. c. M.RN., [1971] C.T.C. 839 (C.F.
(F.C.T.D.), at p. 845per Gibson J.; Hogg and Trélinst.), da la p. 845, le juge Gibson; Hogg et
Magee,supra, at p. 344. Thus, if the underlying Magem. cit., a la p. 344. Par coaquent, si
transaction was entered into for the purpose of efapibn en causeet conclue en vue d’obtenir
acquiring funds to be used for capital purposes, des fonds devant servir de capitaux, le gain de



69

70

71

72

654 SHELL CANADA LTD. V. CANADA  McLachlin J. [1999] 3 S.C.R.

any foreign exchange gain or loss in respect of that  chaadjesrou la perte de change subie relative-
transaction will also be on capital account. mantette opfation constitue un gain ou une
perte en capital.

The purpose of the Debenture Agreements was L'objet des contrats d’achat delsEnturesfait
to provide Shell with working capital for a five-  de procuaeBhell un fond de roulement pour une
year term. It was a capital debt obligation: see gen- ealdg cing ans. |l s'agissait d’'une dette contrac-
erally Beauchamp (H.M. Inspector of Taxes) tée au titre du capital: voiregéralementBeau-
v. F. W. Woolworth plc., [1989] B.T.C. 233 (H.L.), champ (H.M. Inspector of Taxes) c. F. W. Wool-
at p. 237, per Lord Templeman; Columbia  worth plc,, [1989] B.T.C. 233 (H.L.)a’la p. 237,
Records, supra, at p. 845per Gibson J. Therefore,  lord Templema®plumbia Records, précité, a la
the foreign exchange gain arising from the fact that  p. 845, le juge Gibson. Partant, le gain de change
the value of the NZ$150 million that Shell eali$ parce que la valeur des 150 000 000 $ NZ
returned to the foreign lenders in 1993 was less  que Shell a rembaurs pefeursetrangers en
than the value of the NZ$150 million that Shell 1298t infrieurea’ la valeur des 150 000 000 $
borrowed in 1988 was also received on capital NZ qu'elle avait engsruent” 1988 constituait
account. egalement un gain en capital.

Whether a foreign exchange gain arising from a La qualificationa titre de revenu ou de gain en
hedging contract should be characterized as being  capital d'un gain de change issuetatienaj®
on income or capital account depends on the char-  couverpend de la qualification de la dette °
acterization of the debt obligation to which the laquelle se rapporteeréiiph de couverture.
hedge relates. As noted, Shell entered into the For- Comme je le menti@m@deptment, Shell a
ward Exchange Contract in order to hedge with  conclu le contrat de chategee pour se cou-
US$ the market risk on the Debenture Agreements,  vrir, au moyen de dol&rsaans, contre le ris-
which were denominated in NZ$. Indeed, Shell que du reamiquel I'exposaient les contrats
would not have entered into the Debenture Agree-  d'achatethendires libedl§ en monnaie ao-
ments in the absence of the Forward Exchangeelandaise. Shell n'aurait pas conclu les contrats
Contract. The gain on the Debenture Agreements  d’achatldlentlires sans le contrat de chaage °
was characterized as being earned on capital terme. Le emlig rSur les contrats d’achat de
account and so therefore should the gain on theebentures &t qualifié de gain en capital, et le
Forward Exchange Contract. Both gains were  geali®€ sur le contrat de changetérme doit
earned on capital account and three-quarters ofetrel’dussi. Les deux gains sont des gains en capi-
them are taxable when realized. tal dont les trois quarts sont imposables.

Against these conclusions, the Minister argues A I'encontre de ces conclusions, le ministre fait
that the income nature of the net foreign exchange  valoir que le gain de change net constitue un
gain is illustrated by the fact that Shell amortized it  revenu parce que Shell I'a amorti suedaddsr”
over the term of the Debenture Agreements for its  contrats d’achabdetdres dans sa comptabilit”
non-tax financial accounting; that the net gain was eréggleetabliea des fins non fiscales, que le gain
related to the current payment of interest, which is  etait 1ié au paiement actuel d'ev€ts, ce qui
an income expense pursuant to s. 2@f(i)( that  constituait une epense en vue de gagner un
Shell was acting like a trader; and that the net gain  revenu aux fins du sous-a)(i20¢e Shell
did not arise fortuitously but rather was the result  agissait commeggtiant et que le gain net n'a
of a carefully executed plan. pat réali€ de fapn fortuite, mais bien gcea

un plan ercug avec soin.

To a large extent, the Minister's submissions Les pgtentions du ministre traduisent en grande
reflect his consistent view that there was a single  partie sa conviction qu'un seulet@iRais a
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gain arising from a synthesized transaction through  I'occasion d'ueatapi artificielle par laquelle
which Shell was able to repay a loan of US$100  Shell a pu rembourseetudept00 000 000 $
million with only US$79.5 million. Yet it is signif-  US en utilisant seulement 79 500 000 $ US. Pour-
icant that there were actually two gains, arising  tant, il importe de noter qu'il y a eald#naéux
from distinct transactions with separate arm’s-  gains issuseditiphs distinctes, conclues avec
length parties, which only together yielded a net des partiegetifies n'ayant aucun lien depén-
foreign exchange gain of US$21 million. The Min-  dance entre elles, et que c'est esrmbiiément
ister does not make this distinction so, once again,  qu’ils permetteatilsation d’'un gain de change
| cannot accept the premise of his argument. Nor  net de 21 000 000 $ US. Le ministre ne fait pas la
are the Minister's other arguments persuasive. distinction de sorte qoeyveau, je ne peux lui
donner raison. Les autres arguments agamper le
ministre ne me convainquent pas non plus.

First, the manner in which Shell recorded the net Premérement, la fegn dont Shell a inscrit le 3
foreign exchange gain for its non-tax financial gain de change net dans sa corapi@isiitile
accounting is not determinative of the proper taxetabliea des fins non fiscales n’'est pastatimi-
treatment. This Court has frequently held that nante qaasbn traitement sur le plan fiscal.
accounting practices, by themselves, do not estab- Notre Cour a souveat iatués mthodes
lish rules of income tax lawCanderel, supra, at comptables etablissaient pas, en elleemés, de
paras. 32-37per lacobucci J. At any rate, non-tax egles de droit en matié d'impst sur le revenu:
financial accounting is generally designed toCanderel, précitt, aux par. 32a 37, le juge
reflect the overall economic position of the entire  lacobucci. De toatafda comptabilé’ggrérale
corporation. Section 20(X)(i) of the Act, in con- etabliea des fins non fiscales ref€ ggréralement
trast, applies to the tax treatment of specific trans-  la situation fer@englobale de I'entreprise en
actions. It therefore should not be surprising that  entier. Or, le sous-alc)g)(dle la Loi s’ap-
the same transaction may properly be assessed dif-  plique au traitement fiseadt@op ‘pecises. Il
ferently for different purposes: see generally ne devrait doncepasstonnant qu'une erhe
Friedberg v. Canada, [1993] 4 S.C.R. 285, at epition puisseette qualifée diféremment en
p. 286,per lacobucci J. fonction de fins difféntes: voir gféralement

Friedberg c. Canada, [1993] 4 R.C.S. 285a la
p. 286, le juge lacobucci.

Second, the mere fact that the gains are related Deuxiémement, le seul fait que les gains soient*
to the interest expenses incurred under the Debenes alik frais d'irdféts engags en application des
ture Agreements, which s. 20(&)() allows Shell  contrats d’achat deelEntures, dont le sous-al.
to deduct from its income, does not mean that the  2{{(lpermet la éduction du revenu, ne signi-
net foreign exchange gain should also be consid-  fie pas que le gain de change egdlemierit
ered on income account. The Minister bases thistre ¢onsidfé commeetant imputable au revenu.
argument on this Court’s decision ikea Ltd. v.  Le ministre fonde son argument sur l&rrendu
Canada, [1998] 1 S.C.R. 196, where a tenant-  par notre Cour kdaad.td. c. Canada, [1998] 1
inducement payment was held to be so directly R.C.S. 196. Dans cette affaire, un paiement d’inci-
related to the taxpayer’s rental payments that it tadide location &t jugd si directementdi’au
should also be considered on income account. loyer du contribuable qu'il d&eaitohsidié
However,lkea does not assist the Minister. Shell comme un revenu. Cependant, etet’appuie
did not receive any payment from either the for-  pas ésehdu ministre. Shell n'a pas toacté
eign lenders or Sumitomo to reimburse it for any  paiement de la part eesrpgtrangers ni de
expense it had paid. Furthermore, it is important to ~ Sumitomo pour la rembourser de frais qu’elle avait
underline that interest expenses on money used to  eng&g outre, il importe de souligner que les
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produce income from a business or property are fraisedditst'veres a I'egard de fonds utiles

only deemed by s. 20(E)(i) to be current pour produire un revenwetid’'une entreprise ou

expenses and, in the absence of that provision, d'un bien sont seulezpemis,r'au sous-al.

would be considered to be capital expenditures:  2J{})&tre des dpenses courantes et que, en

Canada Safeway, supra, per Rand J., at p. 727. I'absence de cette disposition, ils seraient consi-

This Court was not invited on this appeal to revisit eréd” comme des eghpenses en capitalCanada

this characterization of such interest expenses: theSafeway, précit, le juge Randa la p. 727. Aucune

therefore remain capital expenses which  des partiesesemrpourvoi n'a demaad notre

s. 20(2)€)(i) deems to be deductible from Shell's  Cour de modifier cette qualification des frais d'in-

gross income notwithstanding the general prohibi-eréts. Ceux-ci demeurent donc despehses en

tion of such capital deductions in s. 18(1). Accord-  capital qui semudeés, suivant le sous-al.

ingly, even if the general analysis likea applied  20(19)(i), étre dductibles du revenu brut de Shell

to this case, it would tend to support the conclu-  nealinterdiction ¢grérale de toute atuction

sion that the gains should be treated as being on  depende en capital grle au par. 18(1). Par

capital account. comsjuent, mfne si I'analyse gy¥rale qui sous-
tend l'ariét Ikea s'appliquait en I'esgce, elle ten-
drait plutt a appuyer la conclusion que les gains
doivent étre considfés comme des gains en
capital.

Third, the Minister's argument that Shell was Troisiemement, I'argument du ministre voulant
acting like a trader in borrowing NZ$ through the  que Shell aiddjie de egociant en empruntant
Debenture Agreements and exchanging them for  des dokarsgtdndais au moyen des contrats
USS$ through the Forward Exchange Contract can-  d’'achatbentlires et en lechangeant contre
not succeed. Shell was acquiring money to use in  des dollarscams en application du contrat de
its business. That was the purpose of the Deben- clmtegene ne peudtie retenu. Shell se procu-
ture Agreements and the Debenture Agreements rait des fonds deeaafféotsa son entreprise.
prompted the need for the Forward Exchange Con- efbél I'objet des contrats d’achat deba&htures,
tract. In no sense was Shell engaged in an “adven- et ces derniers onteeessaimé la conclusion
ture in the nature of trade”. du contrat de chalag¢éerme. D’aucune tan

Shell ne s’est engag  dans un «projet comportant
un risque de caramte commercial».

Fourth, it is not particularly relevant that the net Quatrémement, il n’'est pas particeiement
foreign exchange gain did not arise fortuitously etadminant que le gain de change net n'aitgiés ~
but rather arose as a result of Shell’s deliberateeali®€ de marete fortuite, mais soit plat™attri-
contractual obligations. As noted, the proper tax  buable aux obligations que Shell a eemtract”
treatment of a foreign exchange gain on both the  volontairement. Comme je l'indigoigon-
initial borrowing and any related hedge transaction  ment, le traitement fiscal d’'un gain de eaange r’
is to be assessed in light of the characterization of e I6sS de I'emprunt initial et de toute enation
the underlying debt obligation. Transactions giving  de couverture s'y rapportargtigoEtermire a
rise to debt obligations obviously do not have to be  la doeide la qualification de la dette sous-
speculative to be capital in nature. It follows that jacente. Lesratiphs donnant naissance aux
foreign exchange gains do not have to arise from  dettes n'ont manifestemantepéisr un carac-
speculative transactions in order to be taxed asre sjgculatif pouretre considfées comme des
capital gains. In this case, for example, the under- erains en capital. Il s’ensuit que les gains de
lying debt obligation recorded in the Debenture  change n'ontapésulter d'ogrations spcula-
Agreements was entered into for the purpose of tives @arimpossa titre de gains en capital.



[1999] 3 R.C.S. SHELL CANADA LTEE C. CANADA  Le juge McLachlin 657

raising funds for use in Shell's business. Neither it  Dans &sgmte affaire, par exemple, la dette

nor the related hedge transaction lose that charac-  sous-jacenteesopstatés contrats d'achat de

teristic simply because they were deliberate andebedfures at¢ contracte afin de elnir des capi-

organized. taux destsa I'entreprise de Shell. Ni cette ®p”
ration ni I'opération de couverture connexe n’ont
perdu cette caragtistique du seul fait qu’elles ont
ett dlibérées et planiéés.

For these reasons, the Court dismissed the Min- Pour ces motifs, notre Cour a rejd€ pourvoi 7
ister's cross-appeal and held that the net foreign incident du ministre et @ gtaule gain de
exchange gain realized by Shell upon the repay- changealspar Shell au remboursement des
ment of the NZ$150 million to the foreign lenders 150 000 000 $ NZ aeteyrsetrangers e’
and the closing out of the Forward Exchange Con- echéance du contrat de changeerme est impu-
tract was received on capital account. table au compte de capital.

VI. Conclusion VI. Conclusion

At the conclusion of the hearing of this appeal, A la fin de I'audience, notre Cour a accueilli le’8

the Court allowed Shell's appeal and dismissed the  pourvoi de Shell etealeegetirvoi incident du
Minister's cross-appeal. The matter is therefore  ministre. L'affaire est donc emay ministre
referred back to the Minister of National Revenue  du Revenu national afin quéddeaain nouvel
for reconsideration and reassessment in accor-  exanzeungt nouvelle cotisation confoement
dance with the judgment of the Tax Court of aujugement de la Cour canadienne de Liesp”
Canada. Shell shall have its costs in this Court andepen$S devant notre Cour et les tribunawe-inf’

in the courts below.

Appeal allowed with costs. Cross-appeal dis-
missed with costs.
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