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of Conseil de la magistrature quashed and challenge
constitutionality of provision of provincial statute —
Whether Superior Court has jurisdiction to hear appli-
cation and motion — Whether Court of Appeal has
exclusive jurisdiction to decide questions of law and
jurisdiction in course of inquiry — Courts of Justice Act,
RSQ, c. T-16, s. 95.

Courts — Judges — Legal ethics — Consell de la
magistrature — Jurisdiction — Whether Conseil de la
magistrature may examine conduct of judge even if
breach of ethics occurred prior to appointment.

Constitutional law — Independence of judiciary —
Security of tenure of judges — Provincial statute provid-
ing for removal of judge of provincial court without
address of legislature — Whether provincial statute sat-
isfies requirements of judicial independence — Constitu-
tion Act, 1867, preamble — Courts of Justice Act,
RSQ, c. T-16, s. 95.

Congtitutional law — Independence of judiciary —
Security of tenure of judges — Provincial statute provid-
ing that government may remove judge only on report of
Court of Appeal at request of Minister of Justice —
Whether judicial office is secure against discretionary
interference by Executive — Courts of Justice Act,
RSQ., c. T-16, s. 95.

Administrative law — Natural justice — Duty to act
fairly — Right to be heard — Complaint made to Con-
seil de la magistrature against Judge of Court of
Québec — Committee of inquiry of Conseil recom-
mending judge be removed — Whether judge had suffi-
cient notice of findings that might be made by committee
of inquiry — Whether judge had right to separate hear-
ing on question of sanctions.

Administrative law — Natural justice — Duty to act
fairly — Right to impartial hearing — Complaint made
to Conseil de la magistrature against Judge of Court of
Québec — Conseail bound to follow recommendations of
committee of inquiry — Committee of inquiry recom-
mending judge be removed — Whether decision-making
structure of Conseil and committee of inquiry violates
maxim delegatus non potest delegare — Whether pres-
ence of persons not members of judiciary at preliminary
stage of disciplinary process violates institutional
dimension of structural principle of judicial indepen-
dence — Whether functioning of committee of inquiry,

des requétes pour faire annuler le rapport du comité
d’ enquéte du Conseil de la magistrature et contester la
congtitutionnalité d'une disposition d'une loi provin-
ciale — La Cour supérieure a-t-elle compétence pour
entendre ces requétes? — La Cour d appel a-t-elle com-
pétence exclusive pour décider de questions de droit et
de compétence dans le cadre de I’enquéte? — Loi sur
les tribunaux judiciaires, L.R.Q., ch. T-16, art. 95.

Tribunaux — Juges — Déontologie judiciaire — Con-
seil de la magistrature — Compétence — Le Consell de
la magistrature peut-il examiner la conduite d’un juge
méme si le manquement déontologique est antérieur a
sa nomination?

Droit constitutionnel — Indépendance judiciaire —
Inamovibilité des juges — Loi provinciale prévoyant la
destitution d'un juge dune cour provinciale sans
adresse parlementaire—La loi provinciale est-elle con-
forme aux exigences de I'indépendance judiciaire? —
Loi constitutionnelle de 1867, préambule — Loi sur les
tribunaux judiciaires, L.R.Q., ch. T-16, art. 95.

Droit constitutionnel — Indépendance judiciaire —
Inamovibilité des juges — Loi provinciale prévoyant que
le gouvernement ne peut démettre un juge que sur un
rapport de la Cour d’'appel a la suite d’ une requéte du
ministre de la Justice — La fonction judiciaire est-elle a
I’abri de toute intervention discrétionnaire de la part de
I’exécutif? — Loi sur les tribunaux judiciaires, L.R.Q.,
ch. T-16, art. 95.

Droit administratif — Justice naturelle — Obligation
d agir équitablement — Droit d'&tre entendu — Dépdt
d’une plainte contre un juge de la Cour du Québec
aupres du Conseil de la magistrature — Comité d'en-
guéte du Conseil recommandant la destitution du juge
— Le juge a-t-il bénéficié d’un préavis suffisant quant
aux conclusions susceptibles d'&tre tirées par le comité
d’ enquéte? — Le juge avait-il droit & une audition dis-
tincte sur la question des sanctions?

Droit administratif — Justice naturelle — Obligation
d agir équitablement — Droit & une audition impartiale
— Dépbt d'une plainte contre un juge de la Cour du
Québec aupres du Conseil de la magistrature — Conseil
contraint de suivre les recommandations de son comité
d enquéte — Comité d’ enquéte recommandant la desti-
tution du juge — La structure décisionnelle du Consell
et de son comité d’ enquéte viole-t-elle la maxime dele-
gatus non potest delegare? — La présence de personnes
non membres de la magistrature au stade préliminaire
du processus disciplinaire porte-t-elle atteinte a la
dimension institutionnelle du principe structurel de
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in particular role of committee counsel, raises reasona-
ble fear of institutional bias.

Civil rights — Equality rights — Information relating
to employment — Criminal record — Candidate for
judicial office — Whether selection committee may
question candidate regarding criminal record —
Whether question infringes Charter of Human Rights
and Freedoms — Charter of Human Rights and Free-
doms, RSQ., c. C-12, ss. 10, 18.1, 18.2, 20.

Congtitutional law — Equality rights — Information
relating to employment — Criminal record — Candidate
for judicial office — Whether procedure initiated
against judge concerned infringes equality rights guar-
anteed by Canadian Charter — Canadian Charter of
Rights and Freedoms, s. 15.

Courts — Judges — Judicial ethics — Sanctions —
Removal of judge of provincial court — Failure by judge
to disclose criminal record when candidate for office of
judge — Report of Court of Appeal recommending revo-
cation of commission of judge — Whether sanction

appropriate.

Criminal law — Effect of granting pardon — Mean-
ing and effect of pardon granted under Criminal
Records Act —Whether pardon expunges conviction ret-
roactively — Criminal Records Act, RSC. 1970
(1st Supp.), €. 12, s. 5.

I'indépendance judiciaire? — Le fonctionnement du
comité d’'enquéte, en particulier le role de son procu-
reur, souleve-t-il une crainte raisonnable de partialité
institutionnelle?

Libertés publiques — Droits a |’ égalité — Renseigne-
ments relatifs a I'emploi — Antécédents judiciaires —
Candidat a la magistrature — Le comité de sélection
peut-il questionner un candidat sur ses antécédents judi-
ciaires? — Cette question porte-t-elle atteinte aux dis-
positions de la Charte des droits et libertés de la per-
sonne? — Charte des droits et libertés de la personne,
L.R.Q., ch. C-12, art. 10, 18.1, 18.2, 20.

Droit constitutionnel — Droits a I’ égalité — Rensei-
gnements relatifs a I’emploi — Antécédents judiciaires
— Candidat a la magistrature — La procédure intentée
contre |le juge concerné porte-t-elle atteinte aux droits a
I’égalité garantis par la Charte canadienne? — Charte
canadienne des droits et libertés, art. 15.

Tribunaux — Juges — Déontologie judiciaire —
Sanctions — Destitution d’un juge d'une cour provin-
ciale — Omission d'un juge de révéler ses antécédents
judiciaires alors qu'il était candidat au poste de juge —
Rapport de la Cour d'appel recommandant la révoca-
tion de la commission d’'un juge — Cette sanction est-
elle appropriée?

Droit criminel — Effet de I'octroi d'un pardon —
Sens et portée du pardon obtenu en vertu dela Loi sur le
casier judiciaire — Un pardon anéantit-il rétroactive-
ment une condamnation? — Loi sur le casier judiciaire,
SR.C. 1970 (1& suppl.), ch. 12, art. 5.

In 1970, the appellant was sentenced to imprisonment
for one year for unlawfully giving assistance to four sonnement pour aegal#iment fourni une aide quel-
members of the Front de &kdtion du Qabec. After conquea ‘quatre membres du Front deelition du
serving his sentence, he continued his legal studies. eb&u’Apes avoir purg” sa peine, il poursuit ses
From 1976 to 1996, the appellant practised law, and irtudes de droit. De 1976 1996, I'appelant pratique le
1987, on his application, the Governor in Council droit et, en 1884 demande, le gouverneangral
granted him a pardon under sbpb(f the Criminal en conseil lui accorde un pardon en vertu de I'a).de
Records Act. Between 1989 and 1996, the appellant sub- Lolasur le casier judiciaire. Entre 1989 et 1996, I'ap-
mitted his candidacy in five selection procedures for pelant soumet sa candidatugeconcours pour I'ob-
judicial appointments. In 1991 and 1993, he revealed his tention d'un poste de juge. En 1991 etel@B8sds”
previous convictions and stated that he had been condamnaticeriewmes et mentionne qu'il a fait
pardoned and his candidacy was rejected because of his I'objet d'un pardon et sa candidature n’est pas retenue °
criminal record. In the last selection procedures, he did cause de sesddants judiciaires. Lors du dernier
not disclose his criminal record, or even that he had concours, évake Pas ses agedents judiciaires ni
been pardoned. In September 1996, as a result of theemertiéxistence d’un pardon. En septembre 1996, sui-
favourable recommendation of the selection committee, vant la recommandation favorable @udeogiéc-
the Minister of Justice recommended that he be tion, le ministre de la Justice recommande la nomination
appointed as a Judge of the Court ofe@ec. In late de I'appelant comme jumyéa Cour du Qebec A la fin
October, the Associate Chief Judge of the Court of d’'octobre, le juge en chef adjoint de la Coabéa Qu”

En 1970, I'appelant est coadammah d’empri-
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Québec and chairman of the selection committee which
had recommended the appellant’s candidacy learned that
he had been in trouble with the law. She advised the
Minister of Justice of the situation and stated that the
appellant had failed to disclose this information to the

edigehte du conetde slection ayant recommaed”

la candidature de I'appelant apprend que celui-ci a eu

almsleés avec la justice. Elle informe le ministre de

la Justice de la situation et indique que I'appelant a omis

deler ces informations au comit’Le ministre

committee. The Minister lodged a complaint with the epdSe une plainte awg® du Conseil de la magistrature

Quebec Conseil de la magistrature. A committee of
inquiry of the Conseil found that the complaint was jus-

tified and recommended that removal procedures be ini-
tiated. The Conseil then recommended that the Minister
of Justice initiate the process to remove the appellant by
making a request to the Court of Appeal in accordance
with s. 95 of theCourts of Justice Act (“C.J.A.").

I'art.

deb®c.” Un comé’d’enqete du Conseil conclut au
biendoddla plainte et recommande d’engager des
efdwoes de destitution. Le Conseil recommande alors
au ministre de la Justice d’engager edkesesrae’
destittiendroit de I'appelant en gsentant une
etegn ce sens la Cour d'appel, conforementa
95 de la Loi sur les tribunaux judiciaires

(«L.T.J. »).

Concurrently with that proceeding, the appellant chal-
lenged the removal process and filed an application for

RdAeafient, I'appelant conteste la pedare de
destitutiopssie’ en Cour sapéure une reié en

judicial review in the Superior Court seeking to have the evision judiciaire demandant dedarer nuls et sans

committee’s inquiry report, the recommendation and the
order of the Conseil de la magistrature suspending him
declared void and of no effect, and seeking to have the
request to the Court of Appeal dismissed. At the same
time, he filed a motion for declaratory judgment chal-

lenging the constitutionality of s. 95. In response to the
application and motion, the Minister of Justice filed two

motions to dismiss in which he claimed that the Court of
Appeal had jurisdiction to dispose of the issues in con-
ducting the inquiry referred to it pursuant to s. 95. The
Superior Court dismissed the motions to dismiss. The
Minister appealed the decisions. The Court of Appeal
allowed the two appeals and dismissed the application
for judicial review and motion for declaratory judgment

effet le rapport denducomi; la recommandation
et 'ordonnance de suspensiorepsgpanie” Conseil
de la magistrature et demandalareieiniecevable
lere@ESentea la Cour d’appelA la méme occa-
sion, épate une re@té en jugement etlaratoire
contestant la constitutomlealitirt. 95. Le ministre
de la Justieseptéa’I'encontre de ces deux rexes
deseteguén irrecevabiét aléguant que la Cour
d’appel estetente pour trancher ces questions dans
le cadre de #anglont elle est saisie en vertu de
l'art. 95. La Coerisulg rejette les regtes en irre-
cewvabilé 'ministre en appelle desaiSions. La Cour
d’appel accueille les deux pounesiaret idece-
vables lesateguén evision judiciaire et en jugement

filed by the appellant. In 1998, five judges of the Court ecldfatoire pesentes par I'appelant. En 1998, cing

of Appeal submitted a report to the Minister of Justice
following their inquiry, in which they recommended
that the Government revoke the appellant’'s commission.

juges de la Cour d’appel remettent un rapposgsfait apr’

eatpiau ministre de la Justice dans lequel ils recom-

mandent au gouvernemevoqierrla commission

de l'appelant.

Held: The appeal should be dismissed.
(1) Jurisdictional Questions

Because the requirements of s. 40(1) of Shgreme

Arrét: Le pourvoi est rejet”
(1) Les questions de compétence

Puisque les conditions @rlies au par. 40(1) de Lai

Court Act (“SC.A") have been met, the appellant can sur la Cour supréme («L.C.S ») sont remplies, I'appe-

appeal to this Court from a report of the inquiry panel of
the Court of Appeal made pursuant to s. %A, rec-
ommending to the government that he be removed. Spe-
cifically, the report of the Court of Appeal is a final or
other judgment within the meaning of ss. 2(1) and 40(1)
SC.A. The expressions “judgment” and “final judg-
ment” in s. 2(1) both contrast the concept of a decision
with the concept of mere opinion or advice. The juris-
diction of this Court under that provision is therefore

lant peut interjeter appel devant notre Cour d’un rapport

de la formation d’engté de la Cour d’appel, fait en

vertu de I'drfl.95 qui recommande au gouverne-

ment sa destitution. En particulier, le rapport de la Cour

d’'appel constitue un jugersfémitif ddu autre, au

sens des par. 2(1) et 40C13 Les termes « juge-

ment » et « jugeefentifds au par. 2(1) opposent
tous deux la notioadiEalia celle de la simple opi-
nion ou consultation. Laetengg” de notre Cour en
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connected to the fact that the subject matter of the
appeal is in the nature of a decision. In these circum-

stances, it depends on the nature and effect of the juris-

diction exercised by the Court of Appeal in respect of

vertu de cette disposition estelancchraete dci-
sionnel de ce qui fait I'objet de I'appel. Daserle pr’
contexteemdieddde la nature et de la pertde la

atence exere par la Cour d’appel en nexige de

judicial ethics when it conducts the proceeding set out in eontblogie judiciaire dans le cadre de la phae pe-

s. 95C.J.A. A careful study of the law and its context

and purpose leads to the conclusion that the report of the

Court of Appeal is in the nature of a decision. Section
95 does not require that the Court of Appeal make a
report of an inquiry, but a report made after inquiry. The
report is a judicial report and, moreover, one made by
the highest court in the province. Its purpose is not sim-
ply to assist the Minister in making a decision; rather, it
is an essential condition of the proceeding that may lead
to the removal of a provincially appointed judge. The
aim of the report is legally to determine a situation, and
the wording of s. 95 does not restrict the Court of
Appeal to making recommendations. The fact that the
report is judicial and in the nature of a decision is funda-
mental to the constitutionality of the proceeding as a
whole. Having regard to the fact that the report of the
Court of Appeal is substantially in the nature of a deci-
sion, this is sufficient to satisfy the definitions of “judg-
ment” or “final judgment” in s. 40(15.C.A. and to
enable this Court to review it.

vadart. 95L.T.J. Une €tude attentive de la loi, du

cadre dans lequel elle s’inscrit et dee lgufieltdit”
pours@haaila conclusion que le rapport de la Cour
d’appel a unecardstisionnel. L'article 95 n’exige
pas que la Cour d’appel remette un rappoetej’enqu”
mais un rapport &steprafe. Le rapport rele du
domaine judiciaire, et detsdrcmlus haut tribunal
de la province. Il n’existe pas simplement pour assister
le ministre dans sa pesesida,dhais constitue une
condition essentielle de &pregouvant menerla
destitution d’'un juge de nomination provinciale. Le rap-
port visetardiination juridique d’une situation et le
texte de l'art. 95 ne restreint pas la Couradiappel °
formulation de recommandations. lereafaision-
nel et judiciaire du rapport @émemt fondamental
de la constitutiendalit‘ensemble de la preduire.
Vu le camaaEcisionnel important du rapport de la

Cour d’appel, cela suffit pgpondre aux @finitions
de « jugement » ou de « jugemesaftrdtif » prévues au
par. 40(L)C.S et pour permettre nhotre Cour de

siéger en evision.

The Superior Court did not have jurisdiction to con-
sider the application for judicial review and motion for

La Couesapfe n'avait pas comspence pour exa-

miner les egzgien evision judiciaire et en jugement

declaratory judgment made by the appellant. Under ecladatoire peSentes par l'appelant. En vertu de

art. 31 of theCode of Civil Procedure, the Superior
Court hears in first instance every suit not assigned to
another court by a specific provision of law. Where a
request is properly made to the Court of Appeal under
s. 95C.JA,, it is precisely the intent of the legislature
that it determine the matter to the exclusion of any other
court. This interpretation is consistent with the legisla-
ture’s intention of complying with the constitutional
requirements regarding tenure of provincial court judges
by assigning responsibility to the Court of Appeal,
exclusively and in the first instance, for conducting an

I'art. 31 dGode de procédurecivile, la Cour supfieure

doangdremere instance de toute demande qu’une
disposition formelle de la loi n'a paseatteitlUsi-
vement autre tribunal. Or, lorsque la Cour d'appel

egguiierement saisie d'une regtg” en vertu de

I'art. 3., il est peciE€ment de I'intention dweljis-
lateur gu’elle lead@ikClusion de tout autre tribunal.

Cette intetation est conforma la volon€ du Egisla-

teur de respecter les exigences constitutionnelles en
m&tid’'inamovibilig des juges de cours provinciales
en condidatCour d'appel, exclusivement et en pre-

inquiry and making a report on the conduct of a judge. ereniihstance, la responsatalide faire encete et

Any other conclusion would be inimical to the proper
administration of justice, since it would encourage a
multiplicity of proceedings before various tribunals. In

the case at bar, because the Court of Appeal had before
puisque la Cour d’'appel &£ saisie de la regté &Epo-

it the request made by the Minister under s.CObA.

erd8ttre un rapport sur la conduite d’un juge. Conclure

autrementairb@ncontre d’'une saine administration

de la justice, puisque cela favoriserait la multiplication

des recours degssmtaliffinstances. En I'esje,

before the appellant filed his application and motion in ee par le ministre conforemienta I'art. 95L.T.J. avant

the Superior Court, the appellant’s case had been prop-

erly referred to the Court of Appeal to the exclusion of
any other court. The Superior Court therefore had no
jurisdiction to act in the circumstances.

que l'appelampose ddes deux rezfes en Cour

esigpire, la Cour d'appdtait Egulierement saisie du

dossier de I'appdlaxtiusion de tout autre tribunal.

La Couresiquireetait donc incomgtente pour agir

dans ces circonstances.
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The Conseil de la magistrature had jurisdiction to Le Conseil de la magistrature avaiteroragiour
review the appellant’s conduct even though the ethical examiner la conduite de I'appatansimé manque-
breach occurred before he was appointed. The Consell reentalibgique est survenu avant sa nomination. Le
had jurisdiction over the person who was the subject of Conseil avaitetemep” sur la personne etspar la
the complaint and over the subject matter of the com- plainte et sur I'objet de la plainte. Que les gestes de
plaint. Whether or not the appellant’s actions were prior 'appelant soieteamta’ sa nomination n’est pas un

to his appointment is not relevant under @&A. In the criere pertinent au sens dela.J. Au nom de l'ina-
interests of judicial independence, it is also important pendance judiciaire, il importe aussi que la discipline
that discipline be dealt with in the first place by peers. evelu premier chef des pairs. Le cendnq&te du

The committee of inquiry of the Conseil is responsible Conseil a la resporsatgliteillera’ I'intégritt de

for preserving the integrity of the whole of the judiciary. 'ensemble de la magistrature. En ce sens, il doit pou-
Accordingly, it must be able to examine the past con- voir examiner la conduige piass juge si, comme en

duct of a judge if, as in this case, it is relevant to the  despcelle-ci est pertinentg I'app€ciation de sa
assessment of his candidacy, having regard to his capac- candidakgarda Sa capaait’d’exercer ses fonc-

ity to carry out his judicial functions, and to determine, tions judiciaires et mmiglat”si, en comjuence, elle

based on that, whether it may reasonably undermine peut raisonnablement porter aateeintmfiance du

public confidence in the incumbent of the office. In con- public envers le titulaire de la charge. Enfin, le proces-
clusion on this point, the process of selecting persons sueleetien des personnes ap@®tie nomrees

for appointment as judges is so closely related to the juges est si intimer@elexiércice netne de la fonc-

exercise of the judicial function that it cannot be dissoci- tion judiciaire qu'il ne sauretteediSsoa:
ated from it.
(2) Consgtitutional Questions (2) Les questions constitutionnelles
Section 95C.J.A. is constitutional. The removal of a L’article @5T.J. est constitutionnel. La destitution
judge of a provincial court without an address of the leg- d’'un juge d’'une cour provinciale sans adresse parlemen-

islature is not contrary to the principle of judicial inde- taire n’est pas contraire au principe @pdiadnce
pendence embodied in the preamble toGbestitution  judiciaire enchS€ dans le gambule de l&oi constitu-

Act, 1867. Regarding security of tenure, it does nottionnelle de 1867. En matére d’inamovibilig dans un
afford greater protection to judges of the Provincial contexte autre enad, gé peambule n’offre pas une
Court than s. 11 of the Canadian Charter of Rights protection supfieure aux juges de la Cour provinciale
and Freedoms in criminal matters. The functions of the qgue l'al.dl™e la Charte canadienne des droits et

judge are essentially the same whether or not the judgébertés en matere Enale. Les fonctions du juge sont

is hearing criminal matters. Requiring that the removal essentiellemeneteeaju’il s8ge en madire Enale

of a provincial court judge follow the procedure of an ou non. L’assujettissement de la destitution d’'un juge
address of the legislature, as provided by s. 99 of the d’une cour provantgapgoedure d’une adresse par-
Congtitution Act, 1867 for superior court judges, may lementaire, commedeqitT'art. 99 de ld_oi constitu-

indeed be an ideal, but that procedure is not necessary fionnelle de 1867 pour les juges des cours sugures,

order to comply with the Constitution. Furthermore, the peut certes constituerealy mdais cette precure
jurisdiction of provincial legislatures over provincial n'est pasessaire pour se confornzela’ Constitution.
courts derives expressly from s. 92(14) and (4) of the Par ailleurs, leetemmop deseljislatures provinciales
Congtitution Act, 1867. In exercising their jurisdiction, sur les cours provincialexadile expresshent des

and within the limitations of the constitutional require- par. 92(14) et (4) dsilzonstitutionnelle de 1867.

ments, provincial legislatures are authorized to establish Dans l'exercice de leuetegarag ‘et dans les limites
separate rules for the functioning of the various judicial des exigences constitutionnellegislatutes provin-
councils they establish. Lastly, although the government ciales sont eesaritablir des egles de fonctionne-
makes the final decision regarding removal, it “may ment distinctes pour lesedi§"conseils de la magis-
remove a judge only upon a report of the Court of trature qu’elles mettent sur pied. Enfin, bien que le
Appeal” (s. 95C.J.A). The use of that wording indi- gouvernement soit le titulaire deetash finale en

cates a real intention on the part of the legislature that erpadié destitution, il « ne peutmettre un juge que

the Executive be bound by a finding of the Court of  sur un rapport de la Cour d'appel » (&ri.Bp
Appeal exonerating a judge. Because the Executive is L’emploi d’'une telle formulation indique une volont”
bound by a finding exonerating a judge, the judges ofeelle’du &gislateur que le pouvoir exutif soit I par
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the Provincial Court are secure against any discretionary
interference by the Executive. Section 95 is consistent
with the requirements of judicial independence.

une conclusion etaiam prononeé par la Cour
d’appel. Puisque le poecoitifeest [€ par une con-

clusion d'esation, les juges de la Cour provinciale

sonta l'abri de toute intervention distionnaire de la
part de I'excutif. L'article 95 est conforme aux exi-
gences de l'indpendance judiciaire.

(3) Substantive Issues

The Conseil de la magistrature and its committee of
inquiry are subject to the rules of procedural fairness.
Essentially, the duty to act fairly has two components:
the right to be heard and the right to an impartial hear-
ing. The nature and extent of the duty may vary with the
specific context and the various fact situations dealt with
by the administrative body, as well as the nature of the
disputes it must resolve. In this case, the right to be
heard was respected. First, the appellant had sufficient
notice. The committee of inquiry of the Conseil de la
magistrature did not hold a general inquiry; it examined
a specific complaint made against a particular judge.

(3) Les questions de fond

Le Conseil de la magistrature et serl'‘engitte

sont assujettisghex de Equie pro&durale. L'obli-
gation degiitdablement comporte essentiellement
deux volets, soit le étoit efitendu et le dradt une

audition impartiale. La nature eeéadmueétte obli-

gation peuvent varier en fonction du contexte particulier
et desedif€s ealitts auxquelles I'organisme admi-
nistratif est canfainsi que de la nature des litiges

qu’il esteappeeincher. En I'egze, le droit dtre

enteneld eeSped. Premeérement, I'appelant aeipé-
efidiln pgavis suffisant. Le condt'd’enqéte du

Conseil de la magistrature ne tient pas eteeeanqu”

That judge was therefore a party to the proceedingserérgl, mais iletudie une plainte pcise pogea I'en-

from the outset and was informed of the allegations

made against him. In this case, the appellant received a
copy of the complaint in accordance with s. Z&8.A.
and the respondents filed a further pleading in which
they detailed the subject matter of the complaint. In the

contre d'un juge en particulier. Ce juge est donc partie
prerente ébut des praadures et est inforente

ce qui lui est reproeh’Dans la mSente affaire, 'appe-

lant@ wae copie de la plainte confa@meénta I'art.

LZ68. et les intinges ont dpo® une proedure sup-

circumstances, the appellant was well aware of all of the emgiftaire qui en prisait I'objet. Dans ce contexte,

findings of misconduct that might be made against him
in the final report. Second, having regard to s. 275
C.J.A., which authorizes the committee of inquiry of the

'appelant connaissabién 'ensemble des conclu-
sions d’'inconduite susceptitlestiées contre lui

dans le rapport final. Breexnent, vu lart. 275

Conseil de la magistrature to make rules of procedure dr.T.J., qui permet au conetd’enqte du Conseil de la

practice that are necessary for the carrying out of its
duties, the committee was fully justified, out of concern
for efficiency, in refusing to hold a separate hearing on
the question of sanctions. The committee made a genu-
ine effort to allow the appellant to make representations
by twice giving him an opportunity to be heard on the
guestion of the various applicable sanctions.

magistrature d’adoptegles de prasdure ou de

pratique qu'il juge convenir aux circonstances de son
eflequie comi” était pleinement justiéi, dans un

souci d’efficdeitrefuser la tenue d’'une audience
sapmpifaire et distincte pour les sanctions. Le amit”

a fait un efémit pour permettra I'appelant de @
senter son point de vue en lui fournissar,detuse,

reprises, l'occasion de se faire entendre sur leg-diff’
rentes sanctions applicables.

The right to an impartial hearing was also respected.
Although the Conseil de la magistrature does not exer-
cise its decision-making authority itself since it is bound
by the conclusions drawn by the committee, decision-
making structures of the Conseil and its committee do
not violate the maxindelegatus non potest delegare.

Lealwoie audition impartialeegalemenefé res-

ep8ith que le Conseil de la magistrature n’exerce
pas emm3son pouvoir eéfisionnel puisqu’il est di”

par les conclusemsspaf le conmst’la structure &di-
sionnelle du Conseil et de san rmmitle pas la

maximedel egatus non potest delegare. Les termes utili-

The terms used in tHe.J.A. are mandatory and reflect a esspar ldL.T.J. sont imgratifs et reftent une intention

clear intent on the part of the legislature to authorize
delegation of the powers of inquiry and decision regard-
ing the justification for a complaint to a committee con-

sisting of five persons chosen from among the members

claireedisléiteur d’autoriser laetEgation des pou-
voirs daacefl de ecision sur le bien-foredd’'une

plamtan’ comi¢” formé de cing personnes choisies

parmi les membres du Conseil (art. 268, 278 et 279).
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of the Conseil (ss. 268, 278 and 279). Even though 4 of em&15i 4 des 15 membres du Conseil de la magistra-

the 15 members of the Conseil de la magistrature are not
judges, the presence of persons who are not members of
the judiciary at a preliminary stage of the disciplinary
process does not violate the collective or institutional
dimension of the structural principle of judicial indepen-
dence in that only a body composed of judges may rec-
ommend the removal of a judge. The report and recom-
mendations made by a committee of inquiry of the
Conseil are merely the first stage of the process put in
place by theC.J.A. The final recommendation to remove

a provincial court judge is within the exclusive jurisdic-
tion of the highest court in the province. In these cir-
cumstances, the composition of the committee of
inquiry of the Conseil de la magistrature complies with
the structural principle of judicial independence and the

ture ne sont pas des jugssnda p€ personnes non
membres de la magistrature aelistadargrdu
processus disciplinaire ne porte pas atteidi@en-
sion collective ou institutionnelle du principe structurel
de Bipelhdance judiciaire en ce que seul un orga-
nisme cerdpogiges peut recommander éwvaca-
tion d'un juge. Le rapport ainsi que les recommanda-
tions fozpmilpar le conetd’engete du Conseil ne
constituent que l@rprétape du processus mis en

place pdr.Tal. La recommandationedinitive de des-
titution d’un juge d’une cour provinciale est exclusive-

mesemée au plus haut tribunal de la province. Dans

ce contexte, la composition de coenigigte du
Conseil de la magistrature est conforme au principe
structurel depémtlance judiciaire et auggles de

rules of procedural fairness. Lastly, the functioning of eqli# pro&durale. Enfin, le fonctionnement du coenit”

the committee of inquiry does not raise a reasonable
apprehension of institutional bias. Counsel for the com-
mittee does not play the role of judge and party. The
committee’s purpose is to gather the facts and evidence
in order, ultimately, to make a recommendation to the
Conseil de la magistrature. When he examined and
cross-examined witnesses, counsel was not acting as a
prosecutor, but rather was providing the committee with
assistance in carrying out the mandate assigned to it by
the statute. Where there are no judge or parties, counsel
for the committee cannot be in a conflict of interest.
Because the committee’s recommendation is not final
with respect to the outcome of the disciplinary process,
the role played by the independent counsel neither vio-
lates procedural fairness nor raises a reasonable appre-
hension of bias in a large number of cases in the mind of
an informed person viewing the matter realistically and
practically and having thought the matter through.

The pardon granted to the appellant underGheni-

dataeae so@ve pas une crainte raisonnable de par-
diafistitutionnelle. Le procureur du comitie joue
pasléed€ juge et partie. Le but rechexcpar le
easit’de recueillir les faits et ledéments de
preuve afin de formuler ultimement une recommanda-
tion au Conseil de la magistrature. En interrogeant et
contre-interrogeamtoles, tle procureur n’agit pas
comme un poursuivant, mais fournit une aideeau comit’
dans 'accomplissement du mandat qui lwe par confi’
la loi. En I'absence de juge et de parties, le procureur du
cemmt peutefre en conflit d'inttéts. Puisque la
recommandation de coesit pas efinitive quanta’
l'issue du processus disciplinalegjdegrpar le pro-
cureapendant ne saurait porter atteiatd€quie
edpralg, ni soulever une crainte raisonnable de par-
etidditis un grand nombre de cas chez une personne
bien rereeiguietudierait la question en profondeur
dorfagaliste et pratique.

Le pardon obtenu par I'appelant confemménta’ la

nal Records Act did not mean that he could deny his Loi sur le casier judiciaire ne l'autorisait pas hier son

criminal record and answer “no” to the question regard-
ing his “trouble with the law”, which the selection com-
mittee asks people qualified for appointment as judges.

dossier judiciagreepbndre pgativement’la ques-

tion portant sur sesnélés$ avec la justice » pespar

le eatnitélection des personnes aptesétre nom-

An objective analysis of the Act does not support the eesrjlges. Une analyse objective de cette loi ne permet

argument that the pardon retroactively wipes out his
conviction. While a pardon does not make the past go
away, it expunges consequences for the future. The
integrity of the pardoned person is restored and he or
she need not suffer the effects associated with the con-
viction in an arbitrary or discriminatory manner. Even if
the opinion subjectively formed by the appellant had to
be considered, the Court of Appeal held that the appel-
lant's record contained sufficient evidence tending to

pas de soutenir que le paalittit giroactivement sa
condamnation. Sans fairatdisipapa’ss, le pardon
en efface legwemnsés pour l'avenir. L'iagritt de
la persehabilite est etablie et elle ne doit pas
subir les effatsdicondamnation decfan arbitraire

ou discriminatoiremk15i I'on devait consadér I'opi-

nion que s’est subjectivemesd fappelant, la Cour
d'appetajjugle dossier de I'appelant contenait suf-
fisammegiérdénts de preuve tendaatd®montrer
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establish that he was aware of the meaning and effect of gu’il connaissait le sens eeld@datioi et qu'il les
the Act and that he deliberately subjectively ignored a subjectivemeneggnor’
them.

The decision by the Minister of Justice to lodge an £eaigibn du ministre de la Justice depdser une
ethics complaint against the appellant was based prima- plaotealdgique contre I'appelant repose principa-
rily, perhaps exclusively, on the appellant’'s failure to lement, voire exclusivement, sur son omis&aé de r’
disclose to the members of the selection committee that ler l'existence deemsélesdavec la justice aux
he had been in trouble with the law. Even though that membres dieatenifection. Méme si cette efision
decision was based in part on the existence of a criminatait fonde en partie sur la @énce d’aet¥dents judi-
record, it did not infringe the appellant’s equality rights ciaires, elle ne porterait pas atteinte aul'égatig
under s. 15(1) of th€anadian Charter. Although there de l'appelant garanti par le par. 15(1) @histe cana-
was differential treatment between the appellant andlienne. Bien qu'il ait subi une diffence de traitement
others who did not have a criminal history, and assum- par rappbautres personnes qui n'ont pas de @ass’
ing, but without deciding the issue, that a criminal enal, et en tenant pour acquis, sans toutefoiseeir d”
record is an analogous ground of discrimination for the der, que le€dents judiciaires constituent un motif
purposes of s. 15(1), the Minister's decision cannot be de discrimination analogue au sens du par. 15(1), la
regarded as discriminatory when we consider the rele-ecisibnh du ministre ne peatré considfée discrimina-
vant contextual factors. The Minister took into account taita [umére des facteurs contextuels pertinents. Le
the appellant’s situation as a whole, as well as the situa- ministre a pris ereimid’ensemble de la situa-
tion of people who come before the court and are enti- tion de l'appelant ainsi que celle des justiciables qui
tled to the highest degree of integrity, impartiality and sont en droit d’obtenir la plus graegh#édntmpartia-
independence on the part of the members of the judici- e etith&pendance de la part des membres de la magis-

ary in whom they place their confidence. trature envers lesquels ils accordent leur confiance.
The appellant could have been asked the question La questiorrigéiésdavec la justice pouvaitre

about being in trouble with the law by the members of epasl'appelant par les membres du caig slec-

the selection committee without infringing the provi- tion et ce, sans porter atteinte aux dispositions de la

sions of theQuebec Charter. Section 18.1 provides that Charte québécoise. L'article 18.1 pevoit que nul ne

no one may, in an employment interview, require a per- peut, lors d’une entrevue elativemploi, reqerir

son to give information regarding any ground men- d’'une personne des renseignements sur les esotifs vis’

tioned in s. 10 unless the information is useful for the dans l'art. 10, sauf si ces renseignements sant utiles °

application of s. 20. It is uncertain whether judicial I'application de I'art. 20. Il n’est pas certain que la fonc-

office is included in the expression “employment” in tion judiciaire soievigar le terme « emploi »guu a

s. 18.1 and a criminal record, even one for which a par- lart. 18.1 et lesddemtis judiciaires, eme par-

don has been granted, is not included in the grounds edpnné font pas partie des motiEhuh€rs a

listed in s. 10. Even if the information related to one of lart. 1@n?d"si linformation portait sur 'un des

the grounds listed in s. 10, the question would still be motd#gysd I'art. 10, la question serait toujours per-
permitted in the selection process for persons qualified mise dans le cadre d’'un proceskctioe dés per-
for appointment as judges since the distinction is based sonneg apesomrees juges puisqu'’il s’agit d’'une
on the aptitudes or qualifications required for judicial distinction éenslir les aptitudes ou les queditequi-
office, which is deemed non-discriminatory by s. 20 of ses par la fonction judiciaire laquellepese mon
the Quebec Charter. The existence of a police file con- discriminatoire en vertu de I'art. 20 dealde québé-
taining information relating to the appellant’s criminal coise. L'existence d'un dossier des forces pdies
record is a supplementary source of information, but it contenant des renseignements relatifecdenamt”
cannot replace the selection committee and did not jus- judiciaires de I'appelant constitue un moyen d'informa-
tify the appellant in not answering the question asked by tion eonguifaire, mais il ne saurait remplacer le
the committee. conet'de slection et ne permettait pasl'appelant de
ne pas epondrea’la question pe€ par le comét’
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Section 18.2 of th€uebec Charter, which provides
that no one may dismiss, refuse to hire or otherwise
penalize a person in his employment owing to the mere
fact that he was convicted of a penal or criminal
offence, if the offence was in no way connected with the
employment or if the person has obtained a pardon for
the offence, cannot prevent the appellant from being
removed. A careful examination of the conditions that
must be met if that section is to apply clearly indicates
that this provision does not apply to members of the
judiciary. Judicial office is not an employment within
the meaning of s. 18.2, by reason of the history of the
judiciary and the nature, characteristics and require-
ments of the office. As well, the recommendations made
by the Conseil de la magistrature and the Court of
Appeal were not made owing to the mere fact that the
appellant had been convicted of a criminal offence;

rather, they were made solely because he had failed to

disclose his criminal record to the selection committee.
Lastly, the legislature, which was concerned about pre-

Quara T'art. 18.2 de la&Charte québécoise qui pre-
voit que nul ne peedmmngéfuser d’embaucher ou
autreneealiger dans le cadre de son emploi une
personne du seul fait qu'ele diclage coupable
d’une infracdoal@ ou criminelle, si cette infraction
n'a aucun lien avec I'emploi ou si cette personne en a
obtenu le pardon, il ne peghemp’evocation de
I'appelant. Un examen attentif des conditions d’applica-
tion de cet article indique clairement que cette disposi-
tion est inapplicable aux membres de la magistrature. La
fonction de juge ne constitue pas un emploi au sens de
I'art. 18.2 et ce, en raison de I'histoire de la magistra-
ture, la nature, leemstigaEs et les exigences de la
fonction. De plus, les recommandatiores fopaulé
Conseil de la magistrature et la Cour d’appel ne l'ont
epadu seul fait que I'appelantet’ddclag coupable
d’une infraction criminelle, mais exclusivement parce
que celui-ci a omiélelesés aetdents judiciaires
au eodatslection. Enfin, le dgislateur, ayant le
souciederper I'indpendance, l'impartiakitet I'in-

serving the independence, impartiality and integrity of egritt des membres de la magistrature, ne peut avoir

the judiciary, cannot have intended to deprive the gov-
ernment of its discretion to refuse to vest judicial
authority in candidates whose past would be likely to
undermine public confidence in its justice system.

voulu priver le gouvernement du pouatiodisaire
de refuser de confier des pouvoirs judicieentains
candidats dont le passt susceptible ebranler la
confiance que porte le public dans sore syestjus-

tice.

Revocation of the appellant's commission is the
appropriate sanction. The public’s confidence in its jus-
tice system, which every judge must strive to preserve,
is at the very heart of this case. The Court of Appeal

made a thorough study and a balanced assessment of the

appellant’s situation and focused its decision on uphold-
ing the integrity of the judicial office. In the circum-

stances, and since it is the judicial forum appointed by
the legislature to make determinations concerning the
conduct of a judge, and a recommendation for removal
in this case would not amount to arbitrary interference

eeocation de la commission de I'appelant est la
sanction appeofré confiance que porte le public
envers s@meydeE justice et que chaque juge doit
s'efforceredmiwér est au ceeur diepent litige. La

Cour d'appel adaitdersprofondie et une appr’
ciation aaade’la situation de I'appelant et elle a

cantsa @cision sur le maintien de liegrit de la

fonction judiciaire. Dans ces circonstancegaed eu ~

aux faits qu’elle constitue le forum judesare d”
pagisldteur pour se prononcer sur la conduite d’'un

juge et qu'une recommandation de destitution ne saurait

by the Executive in the exercise of the judicial function,equivaloir & une intervention arbitraire de lestif

the sanction that the Court of Appeal chose to impose
should not be reviewed. The appellant’'s failure to be
candid and to disclose relevant information when he
was a candidate for the office of judge sufficiently

undermined public confidence that he was incapable of
performing the duties of his office.

dans I'exercice de la fonction judiciaire, il N’y a pas lieu
de revenir sur le choix de la sanctioeeipaosa

Cour d'appel. Le manque de transparence et I'omission
de l'appelant\véler des informations pertinentes

alors efail candidat au poste de juge a suffisam-

meebran€ la confiance de la population pour le ren-

dre incapable de s’acquitter des fonctions de sa charge.
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English version of the judgment of the Court Le jugement de la Ceté eendu par
delivered by

GONTHIER J — LE JUGE GONTHIER —
I. Introduction I. Introduction

This appeal raises very important and for the Le présent pourvoi soalie des questions fort 1
most part novel questions. They are essentially of  importantes et, pour la plgditésinElles sont
three types. First, it addresses questions concern-  essentiellement de trois ordres. D’abord, il pose
ing the jurisdiction of this Court and the courts des questions deetengg” de notre Cour et des
below in relation to the disciplinary procedure for  courgriefires dans le cadre de la maare dis-
provincially appointed judges put in place by the ciplinaire des juges de nomination provinciale,
Courts of Justice Act, R.S.Q., c. T-16 C.J.A"). mise en place par l&oi sur les tribunaux judi-
Second, it challenges the constitutionality of s. 9xiaires, L.R.Q., ch. T-16 («.T.J. »). Ensuite, il
C.J.A. as regards the principle of the independence  anBépreuve la constitutionnaditde l'art. 95
of the judiciary. Finally, it raises three sets of alle-L.T.J. en regard du principe de l'iegéndance de
gations relating to compliance with the rules of la magistrature. Finalement, évedubis sfies
procedural fairness by the Conseil de la magistra-  de moyens d’'appel concernant le respgletsdes r
ture of Quebec and its committee of inquiry, the  egui€ pro&durale par le Conseil de la magis-
application of certain provisions of theanadian  trature du Qabec et son condtd’enqute, I'appli-
Charter of Rightsand Freedoms (“Canadian Char-  cation de certaines dispositions de Gharte
ter”) and theCharter of Human Rights and Free-  canadienne des droits et libertés (« Charte cana-
doms, R.S.Q., c. C-12 Quebec Charter”) that dienne») et de |a&Charte des droits et libertées de la
protect a person who has been pardoned, and tipersonne, L.R.Q., ch. C-12 (&Lharte québé
fithess of the sanction imposed on the appellant imoise ») confrant une protectioa Une personne
the present proceedings. ayant fait I'objet d’'un pardon, et le eagact

appropr€ de la sanction impesa I'appelant dans
le cadre des psentes praures.

Il. Facts Il. Les faits

In October 1970, Quebec was shaken by a seri- Octobre 1970, le ebec est seceupar une 2
ous political crisis. Richard Therrien was then a  importante crise politqoette€poque, Richard
minor and a first-year law student in the Universit” Therrien est mineur ettdiant en premare anee
de Montgal law faculty. He lived close to the de draitla Facuk” de droit de I'Universi de
faculty in his sister Colette’s apartment on Queen  Mamitrll Bsidea proximig de la Facudt’dans
Mary Road. Neither the brother nor the sister was  I'appartement de sa sceur Colette, rue Queen Mary.
at that time formally a member of the Front de lib-  Ni I'un ni l'autre n’est alors membregén du
ération du Qabec (“F.L.Q."), an association Front de éibfion du Qabec («F.L.Q.»),
declared to be unlawful by s. 3 of tRablic Order  une association etlage illegale par l'art. 3 du
Regulations, 1970, SOR/70-444, enacted under theReglement de 1970 concernant |'ordre public,
War Measures Act, R.S.C. 1952, c. 288. Richard = DORS/70-444, aelagoiis I'empire de lhoi sur
Therrien’s sister was, however, a friend of Jacquekes mesures de guerre, S.R.C. 1952, ch. 288. La
Rose. From October 17 to November 6, 1970, Paul ~ sceur de Richard Therrien est toutefois une amie de
Rose, Jacques Rose, Francis Simard and Bernard Jacques Rose. Entre le 17 octobre et le 6 novembre
Lortie, the four F.L.Q. members associated with 1970, Paul Rose, Jacques Rose, Francis Simard et
the kidnapping of the minister Pierre Laporte, hid  Bernard Lortie, les quatre membres du F.L.Q.
in that apartment. Richard Therrien’s involvement  assati’enlévement du ministre Pierre Laporte,
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in these events was quite minor: he stayed in the efsgient dans cet appartement. La participation
apartment with them for only a few nights, prefer-  de Richard Therieesevénements n'est que
ring to keep his distance. At one point, he went to  bien secondaire : il demeure seulement quelques
get materials so that they could build a hideout,  nuits avec eux dans le logesfiEnainpiSe tenia -
and at another time he mailed three letters at theecaltt’A un moment, il va chercher des m@&ux
request of one of these persons. pour leur permettre de se construire une cachette
et,a un autre moment, il met trois lettr@$a’ poste
a la demande de I'un d’entre eux.

On November 26, 1970, Richard Therrien was Le 26 novembre 1970, Richard Therrien est
charged with illegally and unlawfully giving assis-  acewsavoir illégalement et sans droit fourni une
tance to these four individuals with intent thereby  aide quelcoagees “quatre individus dans I'in-
to prevent, hinder and interfere with their appre-  tention d&mhef leur arrestation, leur jugement
hension, trial or punishment, knowing or having ou lewatichént, sachant ou ayant des motifs rai-
reasonable cause to believe that they were mem-  sonnables de croire que ces peta@mes ~
bers of the unlawful association, contrary to s. 5 of membres de I'associagaid|lle tout contraire-
the Public Order Regulations, 1970. He was also  merd l'art. 5 duReglement de 1970 concernant
charged with communicating statements on behalf ordre public. Il est également accesd’avoir
of the said association, contrary to sc)4¢f the = communige des dclarations pour le compte de
Regulations. On April 14, 1971, he pleaded guilty  ladite association contrairemdiad. “4c) du
and on the following day Judge Antonio Lamer, em® eglement. Le 14 avril 1971, il plaide coupa-
then of the Superior Court (Criminal Division), ble et le lendemain, le juge Antonio Lamer, alors
sentenced him to imprisonment for one year. jada Cour suefieure (chambre criminelle), le

condamnea’une peine d’emprisonnement d’'un an.

After serving his sentence, Richard Therrien Aprés avoir purg sa peine, Richard Therrien
continued his legal studies and received his  poursuietetes de droit et obtient sa licence.
licence. In the spring of 1974, the examining com-  Au printemps 1974, leecamit&rification du
mittee of the Barreau du @héc, which was estab-  Barreau due@ec, instite”pouretudier la candi-
lished to consider the appellant's candidacy in  dature de I'appelagaed au fait qu'il avait eu
view of the fact that he had a criminal record, rec-  desecadénts judiciaires, recommande son
ommended that he be admitted to the professional = admiadiétole professionnelle du Barreau. Il
school of the Barreau. His name was first entered  est inscrit au Tableau de I'Ordre pour déaepremi’
on the Roll of the order on January 26, 1976. From  fois le 26 janvier 1976. Da 1986,’il pratique
1976 to 1996, he practised law in various provin- le droit danerdiits bureaux d’'aide juridique de
cial legal aid offices in a competent and dignified la province avec emmge et dignit’et gagne
manner, thus winning the respect of his colleagues  ainsi le respect de eggesoit des membres de
and members of the bench. la magistrature.

On August 20, 1987, on the appellant’s applica- Le 20 aat 1987,a la demande de I'appelant, le
tion, the Governor in Council granted him a par- gouvernemérgl en conseil lui accorde un par-
don pursuant to s. BY of the Criminal Records don en vertu de l'al. B de laLoi sur le casier
Act, R.S.C. 1970, c. 12 (1st Supp.). The documenudiciaire, S.R.C. 1970, ch. 12 {1suppl.). Le
he received stated that it is evidence that he was of  document qit pecise qu'il constitue une
good behaviour and that the conviction in respect  preuve de bonne conduite et du fait que la condam-
of which it is granted should no longer reflect natianl'’égard de laquelle il est accerdie
adversely on his character. It also stated that the  devrait plusansaeeputation. Il indique aussi
pardon granted vacates the conviction and removes  que le pardon obtenu annule cette condamnation et
any disqualification to which the person so con-elimine toute dchéance que celle-ci entr& pour
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victed is subject by virtue of any Act of the Parlia- la personne en vertu de toute loi du Parlement du
ment of Canada or a regulation made thereunder. Canada owedlamentetabli sous sonegime.

Between 1989 and 1996, Mr. Therrien submitted Entre 1989 et 1996, MTherrien soumet sa can- ©
his candidacy in five selection procedures for judi-  didatareing concours pour I'obtention d'un
cial appointments. He was interviewed on four  poste de juge. ll@sereentrevue par le comit
occasions by the committee for the selection of election des personnes aptegtre nomnees
persons qualified for appointment as judges, and  jugepuatre occasions et les membres de ce
on each occasion committee members raised the eabibrdent la question desnklés avec la
issue of trouble with the law. In 1991 and 1993, he  justice lors de chacune de ces rencontres. En 1991
revealed his previous conviction and stated that he et 1998yélersa condamnation et mentionne
had been pardoned. His candidacy for the firsttwo  qu’il a fait I'objet d’'un pardon. Sa candidature
appointments was unsuccessful, and it appears n’est pas retenue pour les deux premiers postes et
clearly from the evidence of persons who were il ressort clairemenedesgtiages de membres
selection committee members at that time that his  du eateitélection de Epoque que I'existence
criminal record was a determining factor in the  démétlents judiciaires estetérminante dans la
decision to reject his candidacy. It is not clear ecidion de rejeter sa candidature. Il n’est pas clair
whether the issue was directly addressed at the  que la questth ditectement aboed’ lors de
third interview, but there is no doubt that during la temsg entrevue, mais il est certain que lors
the last selection process he did not disclose his  du dernier concours,.eiléie pas ses ague-
criminal record or the fact that he had been  dents judiciaireementexistence d’'un pardon,
pardoned, when he was asked the following series  alors qu’on lui pose, en un béoig the sjues-
of questions: TRANSLATION] “Have you ever been  tions suivantes : « Est-ce que vous ajeruldes
in trouble with the law or with the Barreau? Has en#lés avec la justice ou avec le Barreau? Est-ce
any disciplinary action ever been taken against que vous &j@fail’ I'objet de sanctions disci-
you? Are there any outstanding complaints against  plinaires? Est-ce que vous avez des plaintes disci-
you?” Judge Therrien testified to the committee of  plinaires pendantes? » Devant ke demifigte
inquiry of the Conseil de la magistrature that he  du Conseil de la magistrature, le juge Therrien
felt he was justified in answering “no” to these emdigne sire senti justii”de Epondre « nona "
guestions for two reasons. First, he understood, at ces questions pour deux raisons. D’abord, il com-
the time, that the pardon had vacated his convic-  prend alors que le pardon obtene aaaocool
tion and that this was precisely what the law  damnation et que I'esprit de la loi est jusiement °
meant. Second, his answer meant that he would be  cetaffénsuite, une telleeponse lui permet-
assessed on his personal qualities and merits, #ited/ig sur ses quadt et metites person-
although he was convinced that the Minister of  nels touetant,” par ailleurs, convaincu que le
Justice would be informed about his record. ministre de la Justice seraiténders€s aat?-

dents.

On September 18, 1996, as a result of the Le 18 septembre 1996, suivant la recommanda’
favourable recommendation of the committee for  tion favorable du eodet slection des per-
the selection of persons qualified for appointment  sonnes agdies nomrmees juges et aps \&rifi-
as judges, and after running checks with the Bar-  cationseaugu” Barreau du @bec et de la
reau du Qabec and theuBé€ du Qebec and con- Bé8 du Qebec €moignant d'un dossier sans
firming that his record was clear, the Minister of  tache, le ministre de la Justice recommande la
Justice recommended that Richard Therrien be  nomination de Richard Therrien commdauge °
appointed as a Judge of the Court ofe@ec. In  Cour du Qbec.A la fin d’octobre 1996, la juge
late October 1996, the Associate Chief Judge of  en chef adjointe de la CoureHacCat’ psi-
the Court of Qaebec and chairman of the selection  dente du eoddtglection ayant recommaeada
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committee which had recommended Judge Ther-  candidature du juge Therrien, Louise Provost,
rien for appointment, Louise Provost, learned that  apprend que celui-ci a eentdsscivec la jus-

he had been in trouble with the law in the early tice ebuti'des aregs 1970. Elle informe le
1970s. She advised the Minister of the situation  ministre de la situation et indique que l'appelant a
and stated that the appellant had failed to disclose = omisvdkerr'ces informations au comitLe 11

this information to the committee. On November = novembre 1996, le minisjpesd une plainte

11, 1996, the Minister lodged a complaint with the  aspiu Conseil de la magistrature due@ec en
Quebec Conseil de la magistrature pursuant to  vertu de I'art..Z&B8 demandana ce dernier de

s. 263C.J.A,, requesting that the ConseilRpNS-  « déterminer si monsieur le juge Richard Therrien
LATION] “determine whether Judge Richard Ther-  peut, dans les circonstances, accomplieson r”
rien is capable, in the circumstances, of fulfilling  avec degnitbnneur et impartiadits. Il dpose

his role with dignity, honour and impartiality”. He  aussi une plainteesidu Barreau du @béec qui

also lodged a complaint with the Barreau du  sera toutefois suspendue dans l'attentecile la d”
Québec; however, that complaint was stayed pend-  sion du Conseil.

ing a decision by the Conseil.

In accordance with ss. 268 and 269.A., the Conformément aux art. 268 et 260.T.J., le
Conseil de la magistrature established a committee  Conseil de la magistrature nommeeud’'enmit”
of inquiry to consider the matter, and the commit- etqupouretudier la question lequeledbse son
tee submitted its report on July 11, 1997. A major-  rapport le 11 juillet 1997. Leecoamitlut,a la
ity of the committee, Judge Rivet dissenting, found  maprél bien-fond”de la plainte et recom-
that the complaint was justified and recommended  mande d’engager dedupescte destitutioa °
that procedures for the removal of Judge Therrien  I'encontre du juge Therrien comiemba’ I'al.
be initiated in accordance with ss. 299@nd 27®) eta l'art. 95L.T.J.; la juge Rivet est dissi-
95 C.JA dente.

On July 22, 1997, pursuant to the majority rec- Le 22 juillet 1997, suivant la recommandation
ommendation of the committee of inquiry, the  majoritaire du comi€nqete, le Conseil de la
Conseil de la magistrature recommended to the  magistrature recommande au ministre de la Justice
Minister of Justice that he initiate the process to  d'engager desdues de destitutiom I'endroit
remove Judge Therrien by making a request to the  du juge Therrieresentanrit une regté a la
Court of Appeal in accordance with s. @J.A.  Cour d'appel conforermenta lart. 95 L.T.J,,

The request was made on August 11, 1997. Con- laquelleepsi€d’ le 11 aot” 1997. Paradile-
currently with that proceeding, on October 2, 1997,  ment, le 2 octobre 1997, le juge Thes@mter”
Judge Therrien filed an application for judicial en Couresiguire une redié en evision judi-
review in the Superior Court, seeking to have the  ciaire demandargctizedt nuls et sans effet le
committee’s inquiry report and the recommenda- rapport detleqdd comi” ainsi que la recom-
tion and the order of the Conseil de la magistrature ~ mandation et 'ordonnance de suspension pronon-
suspending him declared void and of no effect, andees@ar le Conseil de la magistrature et demandant
seeking to have the request to the Court of Appeal ealdadr irrecevable la regt€ pesente a la
dismissed. At the same time, he filed a motion for  Cour d’apgpdéh méme occasion, il @jose une
declaratory judgment challenging the constitution-  edquen jugement etlaratoire contestant la
ality of s. 95C.J.A. In response to the application  constitutioneadl€ I'art. 95_.T.J. Le ministre de

and motion, the Minister of Justice filed two la Justiceesprite a’ I'encontre de ces deux
motions to dismiss in which he claimed that the  etgsi"des re@iés en irrecevabiét aléguant
Court of Appeal had jurisdiction to dispose of the  que la Cour d'appel estetemg pour trancher
issues in conducting the inquiry referred to it ces questions dans le cadre detéedaonf elle
pursuant to s. 98C.J.A. On January 26, 1998, est saisie en vertu de I'arL.B3. Le 26 janvier
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Cliche J. of the Quebec Superior Court dismissed 1998, le juge Cliche de la Cetiewsepdu
the motions to dismiss. @bec rejette les reqtés en irrecevabitit”

The Minister of Justice appealed the decisions Le ministre de la Justice appelle de=cidions 10

of the Superior Court to the Court of Appeal. de la Couesapfe devant la Cour d'appel. Le

On May 14, 1998, a majority of that Court, 14 mai 1998, cette @er@iccueillea la majori&
Beauregard J.A. dissenting, allowed the first le premier pourv@daid irrecevable la reqte
appeal and dismissed the application for judicial  evision judiciaire peSente par le juge
review filed by Judge Therrien. The Court of  Therrien; le juge Beauregard est dissident. La Cour
Appeal unanimously allowed the second appeal, d'appel accegilerment le deugime pourvoi,

and dismissed the motion for declaratory judgment  cetteadisnanimig, et dclare irrecevable la

filed by Judge Therrien. regté en jugementetlaratoire pesentge par le

juge Therrien.

On October 28, 1998, the five judges of the Le 28 octobre 1998, les cing juges de la Cout!
Court of Appeal submitted a report to the Minister  d’appel remettent au ministre de la Justice un rap-
of Justice following their inquiry, in which they  port fait aprengefe dans lequel ils recomman-
recommended that the Government revoke Judge  dent au gouvernemeviogleeria commission

Therrien’s commission. du juge Therrien.

[ll. Judgments Below lll. Les efisions dont appel

A. Committee of Inquiry of the Conseil de la  A. Lecomitéd enquéte du Conseil de la magistra-
magistrature ture
1. Preliminary Question 1. Questionefiminaire

At the outset, the appellant challenged the juris- Dés le @but de I'enqafe, I'appelant conteste la 12
diction of the Conseil and its committee to investi-  cetepte du Conseil et de son camjpour
gate his conduct, since the complaint was based on et#rgstir sa conduite puisque la plainte repose
facts prior to his appointment as a judge. On this  sur des fa@geanta sa nhomination en tant que
preliminary question, the committee of inquiry  juge. Sur cette questielimgmaire, le comg’
unanimously found that it had jurisdiction to  d'eetgitoncluta’l'unanimig, qu’il est comp-
review a judge’s past conduct where that conduct  tent pour examiner la conduée gassjuge
could affect his capacity to perform his judicial lorsque celle-ci risque d’avoir des effets sur sa
functions, and to determine whether it undermines  capadiiXercer ses fonctions judiciaires et pour
public confidence in the incumbent of the office. eciller si elle porte atteinta [a confiance du

public envers le titulaire de la charge.

2. Judges Lachapelle, Lalande, and Quesnel and 2. Les juges Lachapelle, Lalande et Quesnel et
Mr. Michel Caron (majority) M Michel Caron (majoritaires)

The four majority members took the view that Les quatre membres majoritaires estiment que fe
while the pardon granted to the appellant restored  pardon obtenu par I'appelant, bieshgbilite
his reputation, it did not erase the past and did not epatation, n'efface pas le passt ne I'autori-
mean that he could deny his criminal record and  saitapeier son dossier judiciaire atépondre
answer “no” to the question asked by the selectionegativementa’la question p&g par le comit’de
committee regarding his convictions. In addition, elestion sur ses condamnations. De plusmmen
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even if it were assumed that having a criminal
record may be regarded as an analogous ground
for the purposes of s. 15 of tlkanadian Charter,

prenant pour acquis que le motif eteslems
judiciairesepreutonsidfé comme un motif

analogue aux fins de l'art. 15 de CGharte cana-

it is in the best interests of justice and justified in adienne, il est dans I'inétét sugtrieur de la justice et

free and democratic society for candidates for judi-
cial office to be questioned regarding their crimi-
nal past. Nor can Judge Therrien rely on ss. 18.1
and 18.2 of th&uebec Charter. Although three of
the four majority members were of the view that
the office of judge is an employment within the
meaning of s. 18.2, they all agreed this provision
did not prohibit questioning of a candidate regard-
ing his criminal record. In addition, he was not jus-
tified in denying that he had a record, and in so
doing he undermined public confidence in his
integrity, rectitude and honesty and in the justice
system.

jestiféns une sae libre et @mocratique de
guestionner les candidats aspirantposte de
juge sur lewr jpaésaire. Le juge Therrien ne

peut pas non plus s’appuyer sur les art. 18.1 et 18.2

d€Marte québécoise. Bien que trois des quatre
juges majoritaires cerggit que la fonction de

juge constitue un emploi au sens de l'art. 18.2, ils
sont tous d’avis que cette disposition n’interdit pas
de questionner un candidat sur esEslesmns
judiciaires. De plusetdinpas justif” de nier
I'existence de son dossier et, ce faisanteila min”
confiance de la population eregpitéirga droi-

ture et son hoete¥, et envers le sy@tnie de

justice.

Finally, the four majority members made a deci-
sion regarding Judge Therrien’s conduct. The

Les quatre membres majoritaires se prononcent

finalement sur la conduite du juge Therrien. Le cri-

applicable criterion in that regard was related toeretpplicable cetegard est &a la confiance de

the confidence of a reasonably informed person
appearing before the court, and of the general pub-
lic, in his honesty, integrity and impartiality. Since
the pardon did not erase the past, an impartial
observer would have some doubt as to whether a
person sentenced to a year of imprisonment could
fulfil his role in accordance with all the provisions
of the Code of Ethics. The public would also have
some doubt as to whether he had the capacity to be
a judge. It was therefore important that as a candi-
date, Judge Therrien act completely transparently
and answer “yes” to the questions asked by the
committee. The Committee had the mandate to
inform the Minister, and Judge Therrien could not
assume that the Minister of Justice alone could
find out about his record. Instead, he opted to con-
strue the law in his own interest, and failed to dis-

la personne raisonnablemengenfpiinse -

sente devant le tribunal et du pubrirareg”
son leigd; son inggritt et son impartiakt’

Puisque le pardon n'efface pas,lerpabser-

vateur impartial pourrait douter qu'une personne

corgla@nune aneé d'incareration puisse
remplir soferdelon toutes les prescriptions du
Codectmtdlogie. Le public pourragigalement

douter de saecapmuit’juge. D'or I'impor-

tance pour le candidat Therrien d’agir en toute

transparence epatelné affirmativement aux

guestioreepqer le comet” Celui-ci avait le
mandalad’ér le ministre et le juge Therrien ne
pouvaspmer que seul le ministre de la Justice
pouvait prendre connaissance de son dossier. Il a
opkhdisi d'interpeter la loia ses fins et a omis
eleodér un renseignement dont le commitévait

close information of which the committee ought toetre” inforn€ en substituant son jugement au leur.

have been informed, substituting his judgment for
theirs. The entire judicial system depends on truth.
In their view, therefore, a reprimand was not an
appropriate sanction; it could not restore public
confidence in the judge in question and in the judi-

Or, tout lesystjudiciaire repose sur lanté.
lls estiment donc geprmanhde n’est pas une
sanction appmpeile ne sauraietablir la con-
fiance du pabliendroit du juge conceenét de
la magistrature. En raison de la guaviehque-
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ciary. Given the gravity and the continuing nature  ment et des effets qu’il continue d’avoir, il y a lieu
of the offence, a recommendation for removal was  de recommander sa destitution.
appropriate.

3. Judge Rivet (dissenting) 3. La juge Rivet (dissidente)

Judge Rivet, the President of the Human Rights La juge Rivet, pesidente du Tribunal des droits 1°
Tribunal, would have dismissed the complaint. In  de la personne, est d’'avis de rejeter la plainte. Elle
her view, the effect of the pardon granted under estime que le pardon obtenu en vertu g l'al. 5
s. 5p) of theCriminal Records Act was to vacate  de laoi sur le casier judiciaire a pour effet d’an-
the conviction in question, which then became part  nuler la condamnates, Vésjuelle entre alors
of the sphere of privacy protected by the charters.  dans larespfé vie prigé pro€gee par les
In this regard, Judge Therrien must be given the  chartes. En ce sens, le juge Therrafiltérb”
protection of s. 18.2 of th@uebec Charter, the  de la protection de I'art. 18.2 deGharte québé-
purpose of which is to combat potential prejudicecoise dont I'objectif est de lutter contre lesepr’
and discrimination against persons with a criminal epigt la discriminatioa 'endroit des personnes
past. The office of judge is an employment within  ayant unegpassiinel. La fonction de juge cons-
the meaning of that section. In addition, the com-  titue un emploi au sens de cet article. De plus, la
plaint lodged by the Minister would “otherwise  plaintepd®&e par le ministre va « autrement
penalize” the judge “owing to the mere fact” of his enpliser » le juge « du seul fait » de I'existence de
criminal record. It is necessary to look beyond the  son casier judiciaire. Il s'agit d’'alleraadael”
failure to disclose and to consider instead what he  I'omissioned&er et de consgfer plubt ce
had failed to disclose and who was being discrimi-  qu'il a omissu&ar et qui fut I'objet de discri-
nated against. She added that Judge Therrien also  mination. Elle ajoute que le juge Tdwgfiien b’
enjoyed the protection of s. 15 of ti@anadian  cie aussi de la protection de I'art. 15 deClaarte
Charter, since the status of pardoned person is apanadienne puisque IEtat de personne parda®’
analogous ground to those set out in s. 15, and an  constitue un motif anal@gws enurerés a
infringement of this nature cannot be justified I'art. 15 et qu’une telle violation ne setnegjis-
under s. 1, which requires that the limit in question edifipar l'article premier qui exige I'existence
be prescribed by law. d'unegle de droit.

In conclusion, she stated that she could not criti- En conclusion, elle affirme qu’elle ne peut lui16
cize him for how he answered the selection com-  reprochecsa & epondre au conetde slec-
mittee, since he did so with the goal of having his  tion, car il I'a fait dans le but de faire juger sa can-
candidacy judged in a manner that was consistent  didature dans le respect de ses droits, sans discri-
with his rights, without discrimination. In doing  mination. Ce faisant, il n’a pas menti.dsepce
so, he had not lied. The fact that he had a criminal  eé&@dEnts judiciaires, eme pardones, avait
record, even though he had been granted a pardon, eu un impact majeur sur le rejet de sa candidature

had been a major factor in the rejection of his can-  lors des conceaésigmfs et, conscient de cette
didacy in previous selection processes and Judge  situation, le juge Tleaitejustifié de retenir
Therrien, being aware of this situation, was justi- ces informations et d’exiger que sa candidature

fied in withholding the information and requiring  soit comségt sur son mrite €el. Ainsi, une per-
that his candidacy be considered on its true merits.  sonne bien remsqigetudierait la question en
Thus, an informed person viewing the matter real-  profondeur etcde faliste et pratique ne per-
istically and practically, and having thought the  drait pas confiance dans I'impanialiintgrite
matter through, would not lose confidence in the  duesgstde justice et du juge Therrien, mais
impartiality or integrity of the judicial system and  coresigrait pludt qu’il est un exemple dehabi-

of Judge Therrien, but rather would consider him litation.

to be an example of rehabilitation.
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B. Quebec Superior Court, [1998] Q.J. No. 180 BLa Cour supérieure du Québec, [1998] A.Q.
(QL) ne 180 (QL)

Assuming the veracity of all the allegations in Tenant pour astfées toutes les aljjations des
the application for judicial review and the motion retps en evVision judiciaire et en jugement
for declaratory judgment, and without ruling as to ecldfratoire et sans statuer sur le fond, le juge Cli-
the merits, Cliche J. took the view that the applica- che est d’avis que celles-ci contiennent suffisam-
tion and motion contained sufficient grounds to be  ment de motifsgimpEsentesa un juge de la
referred to a judge of the Superior Court. A refusal  Couesepre. Le refus de soumettre keciion
to allow judicial review of the decision by the du Conseil de la magistratuee €vision judi-
Conseil de la magistrature would deprive the  ciaire priverait I'appelant de son dreitisier”
appellant of his right to review and his right of et de son droit d'appel qui, par ailleurs, pourrait
appeal such as could be exercised by any othatre éxere” par toute autre personne. Il n’existe
person. There were therefore no grounds to decline  aucune raison pour refuser d’exerceatisa.discr’
to exercise his discretion.

C. Quebec Court of Appeal C. La Cour d'appel du Québec
1. Motions to Dismiss, [1998] R.J.Q. 1392 1. Les mdge’en irrecevabit’ [1998] R.J.Q.
1392
(a) LeBd J.A. (majority) a) Le juge LeBd (majorité)

LeBel J.A. was of the view that the jurisdiction Le juge LeBel est d'avis que la costphce
assigned to the Court of Appeal in s.@3.A. pre-  attribie a la Cour d'appel en vertu de l'art. 95
cluded the exercise of the ordinary jurisdiction ofL.T.J. exclut I'exercice de la comepénce normale
the Superior Court in respect of judicial review de la Couesapfe en magire de contle judi-
and consideration of motions for declaratory judg-  ciaire et d’'examen degtes@n jugemeniedla-
ment. The Superior Court should have declined to  ratoire. Celle-ci auradfuser d’exercer sa dis-
exercise its discretion, and dismissed the applica- etiarr’et rejeter les regtes. Il estime que la Cour
tion and motion. In his opinion, the Court of d'appel a la cetapce Btessaire pour examiner
Appeal had the required jurisdiction to consider all ~ toutes les questions de fait et de droiéeatfach”
issues of fact and law in connection with the la demande d&eqgdld ministre de la Justice.
request by the Minister of Justice for an inquiry.  C’est notamment le cas parce qu’il existe un lien
This was the case because, among other thingstroit et rEcessaire entre les difEntesetapes du
there is a close and necessary connection among  processus de destitution d'un juge qui implique
the various steps in the process of removing a I'examen de la eailia pren@re étape par la
judge, which involves review by the Court of  Cour d'appel. De plus, il s'agit d’uneraatiin-
Appeal of the validity of the initial step. In addi- erét public ar' la diligence s’agre indispensable et
tion, this is a matter involving the public interest  dont I'examen est eatdiis sa phitudea la
where diligence is essential, the review of which is ~ Cour d’appel.
assigned entirely to the Court of Appeal.

(b) Beauregard J.A. (dissenting in part) b) Le juge Beauregard (dissident en partie)

Beauregard J.A. would have allowed the Minis- Le juge Beauregard aurait accueilli le pourvoi
ter's appeal on the question of the dismissal of the  du ministre portant sur [irrecevatglitla
motion for declaratory judgment, on the ground  etqupour jugementedlaratoire au motif qu'il
that it was not up to the Superior Court to state an  n’appartieft [paSour sugfieure de se pronon-
opinion as to whether the Court of Appeal should  cer sur la possipditt la Cour d’appel de don-
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or should not grant the request made by the Minis-  ner suite oa laoegete du ministre. |l n'aurait

ter. However, he would have allowed the Minis-  cependant accueilli qu'en partie le pourvoi du
ter's appeal on the question of the dismissal of the  ministre portant sur l'irrecevalilith regete
application for judicial review only in part, finding  eewiSion judiciaire faisant droia la quat®ime

for the respondent in respect of the fourth conclu-  conclusion selon laquelle la Cour d’appel ne peut
sion, that the Court of Appeal cannot assume juris-  se saisir de lketeetjuéstime que la predure
diction over the application. In his view, the deetpien Cour d’appel n’est pas tributaire de la
inquiry procedure in the Court of Appeal is not egdli€ de la proedure suivie devant le Conseil de
dependent on the legality of the procedure fol- la magistrature. Par ailleurs, ilesengict I'ap-
lowed by the Conseil de la magistrature. On the  pelant avait parfaitement le droit de s'adl@sser °
other hand, he took the view that the appellant was  Cowarisupé en evision judiciaire et que I'on

fully entitled to apply to the Superior Court for  ne saurait le priver de ce recours. Il aurait donc
judicial review and that he should not be deprived  eegetf aspect du pourvoi.

of that remedy. He would therefore have dismissed

that aspect of the appeal.

2. Report of the Inquiry Panel, [1998] 2. Le rapport de la formation diteq(I998]
R.J.Q. 2956 R.J.Q. 2956

The Court of Appeal rejected the appellant's La Cour d’appel rejette 'argument de I’appelanl20
argument that the fact that the legislature was not  selon lequel I'absence de toute intervention de la
involved in any way in the procedure for removing egitlature dans la predure de destitution des
judges set out in s. 96.J.A. compromises their  jugesguuea I'art. 95L.T.J. compromettrait leur
independence, citing the decision of this Court in epatidance, en s’appuyant sur kdrde notre
Valente v. The Queen, [1985] 2 S.C.R. 673. Ittook  Cour dans I'affavalente c. La Reine, [1985] 2
the view that th&ourts of Justice Act establishesa  R.C.S. 673. Elle estime qué&dasur les tribu-
dual screening mechanism which eliminates thenaux judiciaires établit un necanisme de double
possibility of a judge being removed by the gov- filtre quité qu’un juge puissetre destita par
ernment without a review of his conduct by his le gouvernement sans un examen de sa conduite
peers and without an affirmative recommendation  par ses pairs et sans une recommandation positive
of removal. de destitution.

For the reasons stated by the committee of Pour les motifs expes par le comit’d’enq&te 21
inquiry of the Conseil de la magistrature, the Court  du Conseil de la magistrature, la Cour d’appel est
of Appeal was of the opinion that the committee  d’avis que celui-ci avaitatemg® pour se saisir
had jurisdiction to hear the complaint. It added that  de la plainte. Elle ajoute que le procestes-de s”
the procedure for the selection of persons qualified tion des personnea éptesiommes juges est
for appointment as judges is so closely connected  si intimeneeatliexercice de la fonction judi-
with the exercise of the judicial function that it  ciaire qu'il ne sauraietea disso@. Elle consi-
cannot be dissociated from it. It also considered ereégalement que la structure et le fonctionne-
the structure and functioning of the Conseil and its ~ ment du Conseil et de soa somitconformes
committee to be in accordance with the require- aux exigencesedeidd pro&durale et ce, en
ments of procedural fairness, having regard to the  regardledyotg par le comé;, de la proedure
role played by the committee, the procedure thatit  qu’il a suivie et de la composition du Conseil. Le
followed and the composition of the Conseil. For  juge Beauregard ne souscstoedie partie du
the reasons set out in his opinion, dissenting as to  rapport portant sgali# [de la recommanda-
the motions to dismiss, Beauregard J.A. did not tion du Conseil de la magistrature pour les motifs
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concur in the part of the report relating to the  egsoglans son jugement dissident sur les
legality of the recommendation made by the Con-  esegien irrecevabiét”
seil de la magistrature.

The Court of Appeal next considered the effect La Cour d'appel s'attarde ensuite I'effet du
of the pardon granted under sbp¢f theCriminal pardon obtenu en vertu de I'ab)xde laLoi sur le
Records Act. It distinguished it from Royal clem- casier judiciaire. Elle le distingue de la ethence
ency and the free and conditional pardons granted  royale et du pardon absolu et conditionesl octroy”
under theCriminal Code, R.S.C. 1985, c. C-46. en vertu Gode criminel, L.R.C. 1985, ch. C-46.
The administrative type of pardon granted to Judge Le pardon de type administratie aagqgidje
Therrien does not affect his guilt and therefore ~ Therrien ne remet pas en question sa eudpabilit”
does not mean that his guilt was expunged retroac- n’emporte donc pas une anretta@otve de
tively; rather, it results in the total or partial vaca-  celle-ci, mais emrid remise totale ou partielle
tion of a conviction and of its legal effects for the  d'une condamnation et de ses effets juridiques
future. That pardon therefore does not mean that  pour 'avenir. Ainsi, ce pardon ne peremn#&d pas °
the person to whom it is granted may deny that he  personne quiccliadee pier I'existence de con-
or she has previous convictions when directly = damnatioreriantés lorsqu’on lui pose directe-
asked the question; it merely means that the person  ment la question, mais simplement de fournir une
may provide an explanation. explication.

Sections 18.1 and 18.2 of tiguebec Charter Les articles 18.1 et 18.2 deCharte québécoise
do not provide any help to the appellant. The first  ne sont d’aucun sectampélant. La premare
provision prohibits requiring information regard-  disposition interdit la demande de renseignements
ing any ground of discrimination mentioned in s.  portant sur les motifs de discrimieatiogrésa
10, which does not include previous convictions. 'art. 10. Or, les condamnatie@ree@msS n'en
Section 18.2 rather deals with using that informa-  font pas partie. L'article 18.2 traitedautitili-
tion to refuse to hire, dismiss or otherwise penalize  sation de ces renseignements pour refuser un
a person in his employment. Judicial office is not  emploi, edieg” une personne ou autrement la
comparable to employment. In addition, even if it engliser dans le cadre de son emploi. La fonction
were comparable, the nature and requirements of  judiciaire ne sttgaasSiméea un emploi. De
the office could not mean that questions concern-  plespensi elle Etait, la nature et les exigences
ing the criminal record of a person aspiring to that  de la fonction ne pourraieecteenges ques-
office could not be asked. Finally, the candidate tions sur leegad&iaire d'une personne qui y
tacitly consents to the selection committee ques-  aspire. Finalement, le candidat consent implicite-
tioning him or her regarding his or her past con-  naec¢ gue le cométde slection I'interroge sur
duct. These findings do not mean that other provi-  sa conduitegaSgs conclusions ne signifient
sions of theCanadian Charter and theQuebec  pas que d'autres dispositions deCharte cana-
Charter prohibiting discrimination are not applica- dienne et de laCharte québécoise interdisant la
ble. discrimination ne trouvent pas application.

With that proviso, the selection committee’'s Sous cette eServe, la question du comitde
guestion was legitimate and called for an honestelecsionétait Egitime et appelait uneponse sin-
answer from the appellant. The government mighterecde la part de l'appelant. Le gouvernement
have regarded the events of October 1970 as a  aurait pu eensigs evenements d'octobre
youthful indiscretion, but it ought to have been 1970 comme une erreur de jeunesse, mais il devait
able to do so with full awareness of the circum-  avoir la possibilé” le faire en toute connais-
stances. The appellant knew that he could not be  sance de cause. L'appelant savait qu'il ne pourrait
appointed to the bench without disclosing thoseetre hommne’juge sansengéler ces faits, mais il les a
facts, but he deliberately concealed them, and this  volontairement tus et cette conduite justifie de
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A. Jurisdictional Questions

conduct justifies a recommendation to the govern-
ment that his commission be revoked.

IV. Issues

The questions in issue can be broken down into

three different categories: jurisdictional questions,
constitutional questions and the substantive issues.

recommandevdgation de sa commission au
gouvernement.

IV. Les questions en litige

Les questions en litige peuvestré regroupés 25
en troiggoaies distinctes : les questions de
etemge, les questions constitutionnelles et les

guestions de fond.

A. Les questions de compétence

26

1. Under s. 40(1) of thesupreme Court Act, 1. En vertu du par. 40(1) de laoi sur la Cour

R.S.C. 1985, c. S-26 $C.A"), can the appellant supréme, L.R.C. 1985, ch. S-26 («C.S »), l'ap-

appeal to this Court from a report of the inquiry  pelant peut-il interjeter appel devant notre Cour

panel of the Quebec Court of Appeal made pursu-  d'un rapport de la formationaetergula Cour

ant to s. 95C.J.A,, recommending to the govern-  d’appel dueQec fait en vertu de l'art. 95T.J.

ment that he be removed? dans lequel elle recommande au gouvernement sa
destitution?

2. Did the Court of Appeal err in law by declaring 2. La Cour d'appel a-t-elle emr'droit en se
that it had jurisdiction to determine questions of ecldfant cometente pour e€ider des questions
law and jurisdiction relating to the inquiry de droit et de cetapte relatives Tenqiete
requested by the Minister of Justice under s. 95  dee®apdf le ministre de la Justice en vertu de
CJA? lart. 95L.T.J.

3. Did the Conseil de la magistrature have jurisdic- 3. Le Conseil de la magisttaitiie compgtent
tion to investigate the appellant's conduct as  pour faire etrgsiir la conduite de I'appelaat °
regards events relating to his candidacy that egdfd d&vénements relatifa Sa candidature sur-
occurred before he was appointed as a judge? venus avant qu'il ne soi¢ fogen”

B. Constitutional Questions B. Les questions constitutionnelles

Le ler octobre 1999, le juge Arbour a forreul” 27
les questions constitutionnelles suivantes :

La egle de droit — adop€ en 1941L{i modifiant

On October 1, 1999, Arbour J. stated the follow-
ing constitutional questions:

1. Is the rule of law — adopted in 194Ac{ to amend 1.

the Courts of Justice Act, S.Q. 1941, c. 50, s. 2,
assented to on May 17, 1941) and now found in s. 95
of the Courts of Justice Act, R.S.Q., ¢c. T-16 —
allowing the government to remove a judge without
an address of the legislature of no force or effect to
the extent that it infringes the structural principle of
the independence of the judiciary which is guaran-
teed by the preamble to ti@onstitution Act, 18677

. If the answer to the first question is in the negative, is
the rule of law contained in s. 95 of t@eurts of
Justice Act, R.S.Q., c. T-16, of no force or effect on
the ground of inconsistency with the structural prin-
ciple of the independence of the judiciary guaranteed
by the preamble to th€onstitution Act, 1867, to the

la Loi des tribunaux judiciaires, S.Q. 1941, ch. 50,
art. 2, samditarl7 mai 1941) et actuaespar
lart. 95 de l&doi sur les tribunaux judiciaires,

L.R.Q., ch. T-16 — permettant au gouvernement de
destituer un juge sans adresse parlementaire est-elle

imigmte dans la mesura elle porterait atteinte au

principe structurel degéndance de la magistra-
ture lequel est garanti par leepmbule de ld oi
constitutionnelle de 18677

2. S'll doé Bpondu egativementa’la premeére
question, laegle de droit contenue l'art. 95 de la
Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16,

est-elledraopé au motif d'incompatibitavec le
principe structurel depimdénce de la magistra-
ture garanti par le gambule de ldoi constitution-
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extent that the government may dismiss a judge with- nelle de 1867, dans la mesureuole gouvernement

out being bound by the conclusions and recommen- pemetife un juge saretré lé par les conclu-
dations of the report of the Court of Appeal? sions et recommandations du rapport de la Cour
d’'appel?
C. Substantive Issues C. Les questions de fond

1. Did the inquiry panel of the Court of Appeal 1. La formation d’engete de la Cour d'appel

err in fact and in law in its report when it deter-  a-t-ellee e’ fait et en droit dans son rapport en
mined that the nature and functioning of and the  concluant que la nature, le fonctionnement et le
inquiry process followed by the committee of processus deteqgsdivi par le congtd’enqete

inquiry of the Conseil de la magistrature met the  du Conseil de la magistrature respectaient les exi-
requirements of procedural fairness? gencesatpiit pro&durale?

2. Did the inquiry panel of the Court of Appeal err 2. La formation d’eteyde la Cour d'appel a-t-
in fact and in law in its interpretation of the mean-  elle e’ fait et en droit dans son intexation
ing and effect of the pardon obtained by the appel- du sens de é& plorthardon obtenu par I'appe-
lant? lant?

3. Having regard to s. 15(1) of t@anadian Char- 3. Eué€gard au par. 15(1) de Gharte canadienne,

ter and the preamble and ss. 4, 5 and 18.2 of the  ainsi quéamptile et aux art. 4, 5 et 18.2 de la

Quebec Charter, is the report of the inquiry panel Charte québécoise, le rapport de la formation

of the Court of Appeal wrong in law and fact? d’eatpute la Cour d'appel est-il mal fan@éh
droit et en fait?

4. Is the report of the inquiry panel of the Court of 4. Le rapport de la formation dtendgi1a Cour
Appeal wrong in law and fact having regard to the  d'appel est-il malefem fait et en droit en

test for removal of a judge? regard duemétde destitution d’'un juge?
V. Analysis V. Analyse
A. Jurisdictional Questions A. Les questions de compétence
1. Relevant Statutory Provisions 1. Les dispositi@gislatives pertinentes
Supreme Court Act, R.S.C. 1985, c. S-26 Loi sur la Cour supréme, L.R.C. 1985, ch. S-26
2. (1) In this Act, 2. (1) Les dfinitions qui suivent s’appliquerd la
présente loi.

“final judgment” means any judgment, rule, order or « jugement » Selon le cas, ¢oig®ma d’'une juridic-
decision that determines in whole or in part any sub- tioprimfire, ou tout aet” ou ordonnance de la
stantive right of any of the parties in controversy in Cour.
any judicial proceeding.

“judgment”, when used with reference to the court « jugemefinidf » Jugement ou toute autreasSion
appealed from, includes any judgment, rule, order, qui statue au fond, en tout ou en partie, sur un droit
decision, decree, decretal order or sentence thereof, d’une ou plusieurs des paréesstance.
and when used with reference to the Supreme Court,
includes any judgment or order of that Court.
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40. (1) Subject to subsection (3), an appeal lies to the 40. (1) Sous eserve du paragraphe (3), il peaite”
Supreme Court from any final or other judgment of the inegg@pel devant la Cour de tout jugemesfjrtif
Federal Court of Appeal or of the highest court of final ou autre, rendu par la Cour d'eggpeld ou par le
resort in a province, or a judge thereof, in which judg- plus haut tribunal de dernier ressomt, rddoilét'une
ment can be had in the particular case sought to be prodngcger I'affaire en question, ou par I'un des
appealed to the Supreme Court, whether or not leave to juges de ces juridiceomesiie$, que I'autorisation
appeal to the Supreme Court has been refused by any d’en apfeléCour ait ou nomrtt refuge par une
other court, where, with respect to the particular case autre juridiction, lorsque la Cour estime, compte tenu de
sought to be appealed, the Supreme Court is of the opin- limportance de I'affaire pour le public, ou de I'impor-
ion that any question involved therein is, by reason of its tance des questions de droit ou des questions mixtes de
public importance or the importance of any issue of law droit et de fait qu'elle comporte, ou de sa nature ou
or any issue of mixed law and fact involved in that importamteuiégard, qu’elle devrait eetre saisie et
guestion, one that ought to be decided by the Supreme lorsqu’elle accorde equenns’ I'autorisation d’en
Court or is, for any other reason, of such a nature or sig- appeler.
nificance as to warrant decision by it, and leave to
appeal from that judgment is accordingly granted by the
Supreme Court.

Code of Civil Procedure, R.S.Q., c. C-25 Code de procédure civile, L.R.Q., ch. C-25

25. The Court of Appeal is the general appeal tribunal25. La Cour d’appel est le tribunakggéral d’appel pour
for Québec; it hears appeals from any judgment from lel@a; elle conntde I'appel de tout jugement sujet
which an appeal lies, failing an express provision to the ce fecoursa imoins d’une disposition expresse au con-
contrary. traire.

31. The Superior Court is the court of original general31. La Cour supfieure est le tribunal de droit commun;
jurisdiction; it hears in first instance every suit not elle conesd premére instance de toute demande
assigned exclusively to another court by a specific pro- gu’une disposition formelle de la loi n'a paseattribu”
vision of law. exclusivemerd Un autre tribunal.

33. Excepting the Court of Appeal, the courts within the33. A I'exception de la Cour d’'appel, les tribunaux rele-
jurisdiction of the Legislature of @bec, and bodies vant de la catgice de la dgislature du Qebec,

politic, legal persons established in the public interest or ainsi que les corps politiques, les personnes morales de
for a private interest within Qec are subject to the droit public ou de droitgpau’ Qebec, sont soumis au
superintending and reforming power of the Superior droit de surveillance eifatene” de la Cour sep’

Court in such manner and form as by law provided, save rieure, en larenahidans la forme prescrites par la

in matters declared by law to be of the exclusive compe- loi, sauf dans lesesatile la loi &Clareetre du res-

tency of such courts or of any one of the latter, and save sort exclusif de ces tribunaux, ou de I'un quelconque de
in cases where the jurisdiction resulting from this article ceux-ci, et sauf dans leslaaooigtence dcoulant

is excluded by some provision of a general or special aisept” article est exclue par quelque disposition

law. d’une loi grérale ou particudire.

46. The courts and the judges have all the powers neced6. Les tribunaux et les juges ont tous les pouvoirs

sary for the exercise of their jurisdiction. They may, in ecessairea 'exercice de leur congténce. lls peuvent,

the cases brought before them, even of their own dans les affaires dont ils sont saisis, proeameer, m”
motion, pronounce orders or reprimands, suppress writ- d'office, des injonctions epdesmndes, supprimer

ings or declare them libellous, and make such orders as ealigs 6u les éClarer calomnieux, et rendre toutes

are appropriate to cover cases where no specific remedy ordonnances qu'il appartiendra pour pourvoiuaux cas 0°
is provided by law. la loi n'a pas vl de rerade spcifique.
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Professional Code, R.S.Q., c. C-26 Code des professions, L.R.Q., ch. C-26

116. A committee on discipline is constituted within 116. Un comig de discipline est constduau sein de
each order. chacun des ordres.

The committee shall be seized of every complaint Le eomdt saisi de toute plainte forraelcontre
made against a professional for an offence against this un professionnel pour une infraction aux dispositions du
Code, the Act constituting the order of which he is a espnt code, de la loi constituant I'ordre dont il est
member or the regulations made under this Code or that membre oeglimments adops conformment au
Act. présent code oa ladite loi.

The committee shall also be seized of every com- Le eoesit’'saisegalement de toute plainte formu-
plaint made against a former member of an order for aree cbntre une personne quiet membre d'un ordre
offence referred to in the second paragraph that was pour une infracéenavisieuxime aliga, commise
committed while he was a member of the order. In such alors getliemembre de I'ordre. Dans ce cas, une
a case, every reference to a professional or a member aféremte au professionnel ou au membre de l'ordre,
the order in the provisions of this Code, the Act consti- dans les dispositiongsknipcode, de la loi consti-
tuting the order of which he was a member or a regula- tuant 'ordre dorgt@ilenembre ou d’'uneglement
tion under this Code or the said Act shall be a reference  @dopforngment au sent code oa ladite loi, est

to the former member. uneférencea’ cette personne.

Interpretation Act, R.S.Q., c. I-16 Loi d'interprétation, L.R.Q., ch. I-16

57. The authority given to do a thing shall carry with it 57. L’autorisation de faire une chose comporte tous les
all the powers necessary for that purpose. pouv@cessairea cette fin.

Courts of Justice Act, R.S.Q., c. T-16 Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16

9. The court and the judges thereof shall have an appe8. La cour et les juges qui la composent ont une eemp”

late jurisdiction throughout abec, over all causes, tence d'appel dans toetentlue du Qaebec,a I'egard

matters or things appealed from all courts wherefrom an de toutes les causesgsneittichoses susceptibles

appeal lies by law, unless such appeal be expressly d’appel, venant de tous les tribunaux dont, suivant la loi,

directed to be to some other court. il y a appemains que cet appel ne soit aféeatla
compstence d’'un autre tribunal.

Except where otherwise provided by law, appeals Sauf dans lesesas ar la loi, ces appels sont
shall be heard before three judges; this number may entendus par trois juges, mais le juge en chef peut aug-
however be increased by the Chief Justice where he sees menter ce nombre lorsqu’i lpropss.”
fit.

10. The jurisdiction in appeal granted to the court by10. La comgtence accoek a la cour par l'article 9,
section 9 shall carry with it all powers necessary to its comme tribunal d’appel, comporte I'attribution de tous
exercise. les pouvoirseséssaires pour lui donner effet.

95. The Government may remove a judge only upon 5. Le gouvernement ne peugméettre un juge que sur
report of the Court of Appeal made after inquiry at the un rapport de la Cour d'appel &t apmate, sur
request of the Minister of Justice. rege du ministre de la Justice.

256. The functions of the council are: 256. Le conseil a pour fonctions:

(c) to receive and examine any complaint lodged c) de recevoir et d’examiner toute plainte foreal’
against a judge to whom Chapter 1l of this Part applies; contre un juge auquel s’applique le chapitre Il de la
présente partie;
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260. This chapter applies to a judge appointed under thi260. Le p@sent chapitre s’appliqueun juge noma‘en
act. . . . vertu de la psente loi . . .

263. The council receives and examines a complain263. Le conseil regit et examine une plainte peetpar
lodged by any person against a judge alleging that he toute personne contre un juge et lui reprochant un man-
has failed to comply with the code of ethics. guement au codea@alogie.

279. If the report of the inquiry establishes that the com-279. Si le rapport d’encete €tablit que la plainte est
plaint is justified, the council, according to the recom- fmmde conseil, suivant les recommandations du rap-
mendations of the report of the inquiry, port d'eatgy”

(a) reprimands the judge; or a) réprimande le juge; ou

(b) recommends that the Minister of Justice and b) recommande au ministre de la Justice et procureur
Attorney General file a motion with the Court of Appeal engral de pesenter une re@téa la Cour d’appel con-

in accordance with section 95. foementa I'article 95.

If it makes the recommendation provided for in para- S'il fait la recommandagsngpar le paragraphe
graphb, the council suspends the judge for a period ofb, le conseil suspend le juge pour urgipde de trente
thirty days. jours.

2. Jurisdiction of the Supreme Court 2. La catgpce de la Cour sugirie

On June 17, 1999, this Court granted Judge Le 17 juin 1999, notre Cour a accerd permis- 30

Therrien leave to appeal from two Court of Appeal  sion d’en appeler demaad le juge Therriem °

decisions on the respondents’ motions to dismiss  I'encontre de dmisioths de la Cour d’appel

and from the report of that Court’s inquiry panel, statuant sur le®tes)eh irrecevabiétdes inti-

subject to a hearing on the issue of jurisdiction eem’eta I'encontre du rapport de la formation

raised by the Attorney General of Quebec. The  detede cette erhe Cour, sousserve d’'une

jurisdiction of the Supreme Court to hear the  audition sur la question de |2teorg souled

appeal from the first two decisions is not in dis-  par la procureemérgle du Qabec. La comg”

pute. However, the respondents argue that no tence de la Coemsypolir entendre I'appel sur

appeal lies from the Court of Appeal report to this  les deux presi@cisions n'est pas contest’

Court since it is not a judgment within the mean-  Par contre, leseesmétendent que le rapport

ing of s. 40(1)SC.A., but rather an opinion of the  de la Cour d’appel n'est pas susceptible d’appel

Court of Appeal concerning the conduct of a judge  devant notre Cour puisqu’il ne s’agit pas dun

resulting only in a recommendation for removal  jugement au sens du par.L4D@) mais bien

that is not final and not mandatory. For the reasons  d’une opinion de la Cour d’appel alatoan-

that follow, | do not share that view and | am  duite d'un juge qui n'aelien’qua une recom-

rather of the opinion that this Court has jurisdic- mandation ed@cdtion sans carace final et

tion to hear this appeal. obligatoire. Pour les raisons qui suivent, je ne par-
tage pas cette opinion et je suis ptuti’avis que
notre Cour est congpénte pour entendre legsent
appel.

Section 40(1)SC.A. confers “comprehensive  Le paragraphe 40(1).C.S confred la Cour 31

jurisdiction in federal and provincial laws” on the  seqm€ du Canada « une coatgxice giérale en
Supreme Court of CanadBagenais v. Canadian  droit fédéral et provincial » Dagenais c. Société
Broadcasting Corp., [1994] 3 S.C.R. 835, at p. Radio-Canada, [1994] 3 R.C.S. 835, p. 859. llgr”
859. It provides that an appeal lies to this Court if  voit qu'un appel geeatifiterje¢” devant notre
it meets the following three conditions: (1) it Cour sdpond aux trois conditions suivantes :
involves a final or other judgment within the (1) il s'agit d'un jugemesatfinitif ou autre au
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meaning of s. 2(15.C.A.; (2) the judgment was

rendered by the Federal Court of Appeal or the
highest court of final resort in a province, or a
judge thereof, in which judgment can be had in the
particular case; (3) the Court is of the opinion that
any question involved therein is, by reason of its
public importance or the importance of any issue
of law or of mixed law and fact involved in that

guestion, one that ought to be decided by the Court
or is, for any other reason, of such a nature or sig-

nificance as to warrant decision by it.

sens du par. 2(1¢.S; (2) il aéte rendu par la
Cour d'amguerdle ou le plus haut tribunal de
dernier ressort lealéitis une provinca juger
I'affaire en question, ou par I'un des juges de ces
juridictionsrietires; (3) la Cour estime, compte
tenu de I'importance de l'affaire pour le public ou
de I'importance des questions de droit ou des ques-
tions mixtes de droit et de fait qu’elle comporte, ou
de sa nature ou impartemtegard, qu’elle
devraitrersaisie.

In this case, it seems to me to be clear that the En I'esgece, il m'appardiclair que les deugime

second and third conditions have been met. Since

the dispute relates only to the first condition, it is
therefore appropriate to consider it at greater
length.

The concepts of “judgment” and “final judg-
ment” are respectively defined in s. 28L.A. as

etetmsiconditions sont remplies. Dailleurs,
I'objet de la contestation ne porte que sur la pre-
ereicondition sur laquelle il convient donc de

S'attarder.

Les concepts de « jugement » et de «jugement

@finitif » sont d&finis au par. 2(1)..C.S. comme

follows: “when used with reference to the courtetarit, «toute eCision d'une juridiction ird-

appealed from, includes any judgment, rule, order,
decision, decree, decretal order or
thereof” (judgment); “any judgment, rule, order or
decision that determines in whole or in part any
substantive right of any of the parties in contro-
versy in any judicial proceeding” (final judgment).
It is worth mentioning that s. 40(1C.A.

embraces both of these concepis:(L.L.) v. B.

sentence

rieure » (dans le cas dun jugement) et tout
« [jlugement ou toute ecitierdqui statue au
fond, en tout ou en partie, sur un droit d'une ou
plusieurs des partias instance » (dans le cas
d’'un jugemefinitif). Il n’est pas inutile de rap-
peler que le par. 40@5. vise I'un ou l'autre

de ces conceptsA. (L.L) c. B. (A), [1995] 4
R.C.S. 536, par. 25. Si le par. 40(1C.S aéte

(A), [1995] 4 S.C.R. 536, at para. 25. Although egiiemment appligupar notre Cour, celle-ci ne

s. 40(1)S.C.A. has frequently been applied by this

Court, the Court has seldom considered the inter-

pretation of the expressions “judgment” and “final
judgment”. In Lady Davis v. Royal Trust Co.,
[1932] S.C.R. 203, at p. 206, Rinfret J., as he then
was, referred to the concept of final judgment in
the following terms:

In that definition, the word on which we desire to lay
emphasis is the word “determines”. In order that a judg-
ment may come under the definition, it must have, “in
whole or in part,” determined or put an end to the issue
raised and in respect to which the judgment was ren-
dered.

This concept was repeated Wartime Housing

s’est toutefois pmmchir linterpetation des
termes «jugement» et « jugesfiaitif >d
gu'en de rares occasions. Dans [aféalye

Davis ¢. Royal Trust Co., [1932] R.C.S. 203,

sean

p. 206, le juge Rinfret, alors jugeddefead la
notion de jugemefmitd” en les termes sui-

vants :

TRADUCTION] Dans cette efinition, le mot sur lequel
nous voulons insister est le aetetmird ». Pour
gu’'un jugement correspondte’ dfinition, il doit
avoir anchEgle «en totalé” ou en partie » la
question sewéaisant I'objet du jugement.

Cette ide fut reprise dans [l'affaireNartime

Ltd. v. Madden, [1945] S.C.R. 169, at p. 172. The Housing Ltd. c. Madden, [1945] R.C.S. 169,

English version of s. 2(15C.A. is less laconic
than the French version, on the concept of judg-
ment, and can provide additional information

p. 172. Quaatla notion de jugement, la version

anglaise du pat..2(%) est moins laconique et
peut fournir des indicationsesnpptaires sur la
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regarding the nature of that concept. It uses the nature de ce conceptef&te alix termes
expressions “judgment, rule, order, decision, judgment, rule, order, decision, decree, decretal
decree, decretal order or sentence”. In my vieworder or sentence». Ainsi, a mon avis, les termes
therefore, the expressions “judgment” and “final  «jugement» et «jugenefitifi» opposent
judgment” both contrast the concept of a decision, tous deux la noticcdod, qu’elle soit effini-
whether final or not, with the concept of mere tive ou rocelle de la simple opinion ou consul-
opinion or advice. In this regard, the jurisdiction of  tation. En ce sens, laetenge’ de notre Cour en
this Court under that provision is closely con-  vertu de cette disposition est intimeserauli’
nected to the fact that the subject matter of the  aedkcisionnel de ce qui fait I'objet de I'ap-
appeal is in the nature of a decision. In this case, pel. Eretesglle dpend donc edessairement
that jurisdiction necessarily depends on the nature  de la nature et deelagmitl conmgtence exer-
and effect of the jurisdiction exercised by the Que- ee par la Cour d'appel du €&éc dans le cadre de
bec Court of Appeal when it conducts the proceed- laguhare pevuea l'art. 95L.T.J.

ing set out in s. 9%.J.A.

3. Jurisdiction of the Court of Appeal under 3. La cetepce de la Cour d'appel en vertu
s. 95CJA. de l'art. 95L.T.J.

Appellate courts are creatures of statute and De ciation Egislative, les cours d’appeétien- 34

their authority is conferred solely by legislatidh:  nent exclusivement leurs pouvoirs de la I8 :c.

v. W. (G), [1999] 3 S.C.R. 597, at para. 8. WeW. (G.), [1999] 3 R.C.S. 597, par. 8. Il s'agit donc
must therefore begin by considering the instru-  d’abord de se pencher sur les textes attributifs de
ments by which jurisdiction is assigned. The gen-  ceteipce. La corgiénce ghérale de la Cour
eral jurisdiction of the Quebec Court of Appeal is  d'appel dweliga” figurea™ l'art. 9 L.T.J. et a

set out in s. IC.JA. and art. 25 of th&€ode of I'art. 25 du Code de procédure civile, L.R.Q.,

Civil Procedure, R.S.Q., c. C-25 C.C.P."). Ithas  ch. C-25 («C.p.c. »). Elle s’exercea’l'egard de
jurisdiction over all causes, matters or things toutes les causegranadit choses susceptibles
appealed from. In addition, it is given special juris-  d'appel. En outre, certaines disposit&sis sp”
diction by certain specific provisions: this is pre-  fiques lui accordent uneatenge particudire :
cisely the situation in the case of s. G3.A. in  c'est peci€ment le cas de lart. 95.T.J. en
respect of judicial ethics. What is the extent of the  enatide dontologie judiciaire. Quelle est la
authority thus conferred on it? Is it in the nature of  @®rtles pouvoirs qui lui sont ainsi cems?

a purely advisory opinion, or of a decision? From  Sont-ils de nature purement consultateei-ou d”
a careful study of the law and of its context and  sionnelle? diunge "attentive de la loi, du cadre
purpose, | conclude that the report of the Quebec  dans lequel elle s’inscrit et de la duodité
Court of Appeal pursuant to s. @5J.A. is in the  poursuit m'aenea conclure que le rapport de la
nature of a decision. There are several factors that  Cour d'appel dbheQufait conformment a

support this conclusion. lart. 95.T.J., a un caraetre dcisionnel. Plu-
sieurs facteurs militent en faveur de cette conclu-
sion.
It is appropriate, first, to consider the ethical 1l convient d'abord d'examiner le contexte 3°

context of s. 98C.J.A. The disciplinary process for edhtologique dans lequel s’inscrit I'art. 85T.J.
provincial court judges established by tBeurts Le processus disciplinaireeséne aux juges des

of Justice Act consists of three stages. First, it is  cours provinciales et mis en place piasuales

the function of the Conseil de la magistrature tatribunaux judiciaires comporte troisetapes. |l

receive and examine any complaint lodged against  appartient au Conseil de la magistrature au tout
a provincially appointed judge (ss. 2%@&nd 263  premier chef de recevoir et d’examiner toute
C.J.A). If the Conseil establishes that the com-  plainte fosmgbntre un juge de nomination pro-
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plaint is justified following its preliminary inquiry,  vinciale (al. 256et art. 263..T.J.). Si le Conseil
or if the complaint is lodged by the Minister of etablit que la plainte est foeda I'issue d’'un exa-
Justice, as in the case at bar, the Conseil estab- relmipgire ou encore si la plainte est faen”
lishes a committee of five persons chosen from  par le ministre de la Justice, commeeenr,llesp’
among its members to conduct an inquiry (ss. 268  Coetadilit un comié” formeé de cing personnes
and 269C.J.A)). If the report of inquiry establishes  choisies parmi ses membres pour mener une
that the complaint is justified, then following the  eatpart. 268 et 26B.T.J.). Si le rapport d’en-
recommendations of the report of inquiry, the Con- etgélablit que la plainte est foed, le Conseil,
seil reprimands the judge, or recommends that the  suivant les recommandations du rappeted’'enqu”
Minister of Justice and Attorney General file a eprimande le juge ou recommande au ministre de
motion with the Court of Appeal in accordance Ila Justice et procuréray de pesenter une
with s. 95 (s. 27€.J.A). It is therefore in the con-  regt€a la Cour d’appel conforementa I'art. 95
text of the second stage that a request by the Min-  (arl_d7®). C’est ainsi que, dans un deerxie
ister may come before the Court of Appeal. temps, la Cour d'appel giesit saisie d'une
Finally, upon a report of the Court of Appeal, the i &gudar le ministre. Finalement, sur rapport de
Minister may remove a judge (s. 95J.A.). la Cour d’'appel, le ministre peutuhettre le juge

de ses fonctions (art. 95T.J.).

In those circumstances, when the Minister of Dans ce contexte, lorsque le ministre de la Jus-
Justice makes a request to the Court of Appeal tice soumet uretereuCour d’appel en vertu
under s. 95C.J.A,, he does so after reading the de l'art.19%.J., il le fait apes avoir pris con-
report of the Conseil de la magistrature, which is  naissance du rapport du Conseil de la magistrature.
involved at a preliminary stage and has already  Celui-ci intenaenin “stade @liminaire et a
examined the matter. Its committee of inquiry has  aleja&udi la question. Son comeid’enqete
heard the appropriate withesses and has gathered a enterandestpertinents et recueilli lei-
the necessary evidence in order to make a determi-  ments de pemessaires afin de se prononcer
nation regarding the allegations of failure to com-  sur legatlons de non-respect des prescriptions
ply with the provisions of theludicial Code of  du Code de déontologie de la magistrature, R.R.Q.
Ethics, R.R.Q. 1981, c. T-16, r. 4.1. For example, | 1981, ch. T-16, rAdifre d'illustration, je men-
note that in this case, the committee of inquiry sat  tionne qu’eretespé comé d’enqEte a g
for eight days and heard more than 15 witnesses. It  pendant huit jours et a entendu plesndass t”
then analyzed the facts at length and made its find- |l a ensuite longuement demliggts, a te'des
ings, and then issued a recommendation. Accord-  conclusions, pusmisauhe recommandation.
ingly, the Minister has the benefit of the adminis-  En ce sens, le min&tééidié de la comgtence
trative body’'s specialized knowledge and eciplige de I'organisme administratif.
experience.

The report of the Court of Appeal is something Le rapport de la Cour d'appel se si@men tout
quite different. First, the terms used by the legisla-  autre niveau. D’abord, les termes piisie
tor are different. Section 95.J.A. does not require  eljislateur diférent. L'article 99..T.J. n’exige pas
that the Court of Appeal make a report of an  que la Cour d’appel remette un rapporeenqu”
inquiry, but a report made after inquiry, and it  mais un rapport, fagtsapngefe, pour I'accom-
imposes no restrictions in terms of how it should plissement de laquelle il ne pose aucune restric-
be done. It does not limit the inquiry to collecting  tion. Il ne limite pas cette etm@ula seule
and analyzing the facts and evidence relating to the ~ recherche et analyse des faitsli&hatgs de
judge’s conduct. As | said earlier, this stage, which  preuve rehatlts conduite du juge. Comme je
involves actively seeking out the truth, has already  viens de le mentionner, cette phase de recherche
been the subject, first, of an inquiry under the active destdéva @ja fait I'objet, dans un pre-



[2001] 2 R.C.S. RE THERRIEN Le juge Gonthier 35

authority of the Conseil. It is also revealing that in  mier temps, d’unesémgous Bgide du Conseil.

the case at bar, during the hearing in the Court of |l est d'aillev&atéeur qu’'en I'esgce, lors de
Appeal, the parties agreed that all the evidence I'audition devant la Cour d’appel, les parties aient
introduced at the committee of inquiry of the Con-  convenu que towdde®nts de preuve appest”

seil de la magistrature would be filed in the court, devant le eafgtriqete du Conseil de la magis-
subject to the parties’ right to submit additional trature serai@po®lS devant la cour, sous

evidence, which proved unnecessary. esarve de leur droit de ggénter desléments de
preuve supm@mentaires, ce qui ne s'est pagmév’
nécessaire.

Second, this is a judicial report and, moreover, Ensuite, ce rapport e du domaine judiciaire i

one made by the highest court in the province. Its  et, de stidugdlus haut tribunal de la province.
purpose is not simply to assist the Minister in mak- Il n'existe pas simplement pour assister le ministre
ing a decision; rather, it is an essential condition of  dans sa prisedi&od; mais il constitue une
the proceeding that may lead to the removal of a  condition essentielle de lkadyeocpouvant
provincially appointed judge. In fact, Quebec isthe = memda destitution d’'un juge de nomination
only Canadian province that requires that the Court ~ provinciale. leb&guést, d’ailleurs, la seule pro-
of Appeal be involved in the removal process: P.  vince canadienne qui exige la participation de sa
H. Russell, The Judiciary in Canada: The Third  Cour d'appel dans le processus de destitution :
Branch of Government (1987), at p. 181, and M. L.  P. H. Russé&he Judiciary in Canada: The Third
Friedland,A Place Apart: Judicial Independence  Branch of Government (1987), p. 181, et M. L.
and Accountability in Canada (1995), a report pre-  Friedlandne place a part : I'indépendance et la
pared for the Canadian Judicial Council, at p. 130responsabilité de la magistrature au Canada
Its report is a mandatory stage in the proceeding  (1995), un rapppdgppour le Conseil cana-
that may lead to the removal of a judge of the  dien de la magistrature, p. 145-146. Son rapport est
Court of Qebec. The fact that s. 95.J.A. pro- un passage obkgdans la pradure pouvant
vides that “[tihe Government may remove a judge  menda destitution d’'un juge de la Cour du
only upon a report of the Court of Appeal” €h€c. Aussi, n'est-ce pas par hasard que
(emphasis added) is therefore not happenstance. [I'att.T9b précise que « [lJe gouvernement ne
Accordingly, it plays a vital role in the administra-  pewn@ttre un juge que sur un rapport de la
tion of justice in the province, and this is one fac-  Cour d’appel » (je souligne). Il joue doonteun r”
tor that suggests that it should be recognized as a  primordial pour I'administration de la justice dans
decision. la province et cet aspect contribuai reconndate

un statut dcisionnel.

| will add, as my third point, that the procedure J'ajouterai, dans un troesne temps, que la pro- 39
for removal of a judge established by tbaurtsof  cédure de destitution d'un juge mise en place par
Justice Act is part of the more general context of Ll sur lestribunaux judiciaires s’inscrit dans le
the constitutional requirements relating to judicial  contexte plei€rgl du respect des exigences
independence. The fact that the report of the Court  constitutionnelles ememtitncEpendance de la
of Appeal is judicial and is in the nature of a deci-  magistrature. En effet, le esarabtisionnel et
sion is one of the conditions that ensure the consti-  judiciaire du rapport de la Cour d’appel est une des
tutionality of the process for removal of judges conditions qui assurent la constitutordelit
provided by theC.J.A. | will return to this question  preciure de destitution des jugesyué par la
later; for now, suffice it to say that for the purposes..T.J. Je reviendrai plus loin sur cette question,
of s. 11€) of theCanadian Charter, the first of the = mais qu'il suffise maintenant de rappeler qu'aux
three essential guarantees of judicial independence  fins de I§ldéllaCharte canadienne, la pre-
is security of tenure. To satisfy this guarantee as ereniles trois garanties essentielles de djrah-
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regards the removal of provincial court judges, the  dance judiciaire est I'inamevitéitfonction.
following two criteria must be met: (1) the removal  Pour satisfaicetie garantie en maité de evo-
must be for cause, which must be specific and be  cation des juges des cours provinciales, il faut
related to the judge’s capacity to perform his or epandre aux deux ceites suivants : (1) l&voca-
her judicial functions; and (2) there must be a judi- tion dii faite pour un motifetermire lié a la
cial inquiry to establish that such cause exists, at  capatit” juge d'exercer ses fonctions judi-
which the judge affected must be afforded an  ciaires; et (2) unetenguliciaire doiefre pe-
opportunity to be heard/alente, supra, at p. 696;  vue pouetablir que ce motif existe dans le cadre
Reference re Remuneration of Judges of the Pro-  de laquelle le juge visdoit avoir I'occasion de s'y
vincial Court of Prince Edward Idand, [1997] 3  faire entendre Valente, précite, p. 696;Renvoi
S.C.R. 3, at para. 115. For the province of Quebecglatif a la remunération des juges de la Cour pro-
this judicial forum is the Court of Appeal. vinciale de I'lle-du-Prince-Edouard, [1997] 3
R.C.S. 3, par. 115. La Cour d'appel constitue, pour
la province de Qebec, ce forum judiciaire.

In view of the non-limitative wording of s. 95 Eu égard au libe#” non restrictif de l'art. 95
C.J.A,, and given the importance of the report, inL.T.J. etétant done’I'importance du rapport, tant
terms of both the process relating to ethics, itself, au niveau du procesmuwlagique lui-refne
and the principle of judicial independence, the  qu'en regard du principe depéndance judi-
Court of Appeal has, in my view, very broad pow- ciaire, la Cour d’appel disposen avis, de pou-
ers. It must put together a complete picture of the  vadslarges. Elle doit dresser un portrait com-
situation for the Minister of Justice who has  plet de la situation au ministre de la Justice qui lui
requested it, and this means that it has to determine  en fait la demande, ce qui implique qu’elle doit se
all questions of fact and law relevant to the finding  prononcer sur toutes les questions de fait et de
it must ultimately make. Section 10.J.A. and  droit pertinentea la conclusion qu’elle doit ulti-
art. 46C.C.P. expressly provide that the Court of  mement tirer. Les articles.TJ. et 46 C.p.c.
Appeal has all the powers necessary for the exer- evoeht expresshent que la Cour d'appel dis-
cise of its jurisdiction. This is also what is meant  pose de tous les poueogssaires l'exercice
by s. 57 of the Quebeaterpretation Act, which  de sa congiénce. C’estd également le sens de

provides that the authority given to do a thing shall ~ l'art. 57 dd.dia d’interprétation du Qu€bec,
carry with it all the powers necessary for that pur-  selon lequel l'autorisation de faire une chose com-
pose. porte tous les pouvoireagssairea cette fin.

Thus, as a function that is incidental and neces- Ainsi, de fa&on accessoire etenéssairea la
sary to the special jurisdiction conferred on it by s.  cepce particudife qui lui est comfite par
95 C.J.A,, the court mustinter alia, determine the l'art. 98.T.J., la cour devra, notamment, se pro-
constitutionality of the provisions that form the  noncer sur la constitutioarg®i dispositions qui
basis of its immediate jurisdiction. It must also  constituent le fondement de sateao®imre-
consider any procedural defects that may have diate. Elle dgalament se pencher sur les vices
tainted the inquiry made under the authority of the  de quto susceptibles d’avoir entachien-
Conseil de la magistrature, since that inquiry is an eteddite sous ¢€§ide du Conseil de la magistra-
integral part of the disciplinary process. Upon ture, puisque celle-ci fait padgrante du pro-
completing that inquiry, the primary purpose of cessus disciplindirdissue de cette engté,
which is to provide a basis for the report and the  dont la finpliEmere est détayer le rapport et
findings to which it leads, it is required to make a  les conclusions genaméront, elle devra for-
recommendation. Accordingly, the court's power  muler une recommandation. En ce sens, le pouvoir
to make a recommendation is closely connected to  de recommandation de la cour est intim@ment Ii’
its power of inquiry. son pouvoir de faire emte.”



[2001] 2 R.C.S. RE THERRIEN Le juge Gonthier 37

In this regard, | would point out that the present A cetégard, je souligne que lagsénte situation 42

situation may be distinguished from the situation  se distingue de [I'affEi@mson c. Canada

in Thomson v. Canada (Deputy Minister of Agri-  (Sous-ministre de I’ Agriculture), [1992] 1 R.C.S.
culture), [1992] 1 S.C.R. 385. Ithomson, Cory J.  385. Dans l'affair@homson, le juge Cory s’est
considered the meaning to be given to the word  pemscin’le sens que I'on devait donner au mot
“recommendation” as it appears in s. 52(2) of the = recommandation qui figure au par. 52(Rpide la
Canadian Security Intelligence Service Act, R.S.C.  sur le Service canadien du renseignement de sécu-
1985, c. C-23. In his view, giving the word its ritg L.R.C. 1985, ch. C-23. Selon lui, en donnant
ordinary meaning, it necessarily referred to the ce mot son sens ordinae&ralitrfécessaire-
offering of advice and should not be taken to mean  ment au fait de conseiller et neegaivaibira

a binding decision: as he said at p. 399, ueeididn obligatoire : «le mot “recommanda-
“[tlhe . ..meaning of the word ‘recommendation’  tion” n'est pas synonyme du metisioh” »,

is not synonymous with ‘decision™. The investiga- eddre-t-il,a la p. 399. Or, I'encgté en question
tion in question was conducted by the Canadiartait meme par le Service canadien des renseigne-
Security Intelligence Service and related to the  ment&deri€ et concernait I'octroi d’'une habi-
granting of a security clearance to the respondent litatioredaig a I'intimé dans le cadre de son
in connection with his employment. In the case at emploi. End@splenqele est mese par la
bar, the inquiry was conducted by the Court of  Cour d’appel, le plus haut tribunal de la province,
Appeal, the highest court in the province, and by et n'est passémi@é par sa natureemg,a la

its very nature is not restricted to gathering infor-  cueillette d’'informations, mais visstdaniha-
mation; rather, its aim is legally to determine a sit-  tion juridique d'une situation. De plus, le texte de
uation. Furthermore, the wording of s. @3J.A.  l'art. 95L.T.J. ne restreint pas la coarla formula-
does not restrict the court to making recommenda-  tion de recommandations.

tions.

Thus, the report of the Court of Appeal amounts En ce sens, le rapport de la Cour d’appel const3
to much more than the expression of a mere opin-  tue bien davantage que I'expression d’'une simple
ion; rather, it is substantially in the nature of a  opinion, maisetrenf caraere dcisionnel
decision. In the case at bar, this is sufficient to sat-  important. Cela suffit eeckegour epondre
isfy the definitions of “judgment” or “final judg-  auxefihitions de «jugement » ou de «jugement
ment” in s. 40(15.C.A. and to enable this Court to efiliitif » prévues au par. 40(1)C.S. et pour per-
review it. Having regard to that section, the Court  meitn®tre Cour de sger eneVision. Euegard
of Appeal should not be permitted to make detera cet article, on ne saurait permetiela’ Cour
minations that are final and not subject to appeal  d'appel, sous peine de produiesuttessrie-
on constitutional questions and questions of law  quitables, de se prononcer sur des questions consti-
that are of such importance for the administration  tutionnelles et sur des questions de droit aussi
of justice, lest this lead to inequitable results. importantes pour I'administration de la justice et

ce, de faon finale et sans possibditd'appel.

I will, however, make a few comments in con- Je formulerai tout de emie quelques commen- 44

clusion, regarding three decisions of this Court and  taires en terminant sur ¢oiégorts de notre

of the Privy Council that must be distinguished  Cour et du Consei gunil y a lieu de distin-
from the case at bar. The respondents cited first, in  guer dsemtr'cas. Les intiees invoquent
support of their argument that the report of the  d'abarthppui de leur @tention selon laquelle
Court of Appeal is not in the nature of a decision, le rapport de la Cour d'appel n'a pas derecaract’
the recent decision of this Court@anada (Miniss  décisionnel, le@tent aret de notre Cour dans I'af-

ter of Citizenship and Immigration) v. Tobiass, faire Canada (Ministre de la Citoyenneté et de
[1997] 3 S.C.R. 391. In that case, the Court agreetlimmigration) c. Tobiass, [1997] 3 R.C.S. 391.
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with the conclusion reached by the Federal Court  Dans cette affaire, la Cour a sols@inclu-
of Appeal in Luitiens v. Canada (Secretary of  sion de la Cour d'appeletérale dans laffaire
Sate) (1992), 9 C.R.R. (2d) 149, in which that Luitjens c. Canada (Secrétaire d'Etat) (1992), 9
Court was of the opinion that a decision under C.R.R. (2d) 149etqiti d’avis qu’'une écision
s. 18(1) of theCitizenship Act, R.S.C. 1985, v au par. 18(1) de laoi sur la citoyenneté,
c. C-29, was not a final judgment subject to L.R.C. 1985, ch. C-29ain’pas un jugement
appeal under thEederal Court Act, R.S.C. 1985, efinitif susceptible d’appel au sens dellai sur
c. F-7. This Court said, at para. 52: la Cour fédérale, L.R.C. 1985, ch. F-7. Notre Cour
s’exprime ainsi, au par. 52 :

Although the decision followed a hearing at which erE si la dcision faisait suite une audience au cours

much evidence was adduced, it was merely a finding of  de laquelle de noralémexts de preuve oet pro-

fact by the court, which was to form the basis of a report duits, il s’agissait simplement d’'une conclusion de fait
by the minister and, eventually, a decision by the Gover- de la part de la Cour, qui devait constituer le fondement
nor in Council, as described by ss. 10 and 18(1). The d’'un rapport du minisréestie, d’'une etision du
decision did not finally determine any legal rights. gouverneur en conseil, comreerieedt I'article 10
[Emphasis added.] et le paragraphe 18(1). éaigion n’a étermirg en fin

de compte aucun droit juridique. [Je souligne.]

It is the English version of this decision, “The  Pour bien comprendre lagpde’ces propos, on
decision did not finally determine any legal rights”  doit lire la version anglaise des motifs selon
(emphasis added), which best conveys the meaning  laqu&he decision did not finally determine
of these remarks, which is that the decision wagny legal rights» (je souligne), c'es&-dire de
not final. As | noted earlier, s. 40(§C.A. refers  fzon dEfinitive. Or, comme je le soulignaisque-
to a final or other judgment. Furthermore, the fact = demment, le par. 4013 vise un jugement
situation inTobiass was very different from the sit-  efihitif ou autre. De plus, I'affair@obiass se situe
uation contemplated by s. 95J.A. The Federal dans un contexte fort eliffht de celui @vu a
Court-Trial Division was conducting an inquiry to  I'art. 85.J. La Section de premie instance de
determine whether the citizenship that had been Ila @ukrdle est en charge d'une eetpiVisant
granted to the appellants should be revoked. That dgtérminer s'il y a lieu deevoquer le statut de
inquiry, although judicial in nature, is optional and  citoyerenettro aux appelants. Bien que judi-
will be held only if the person in respect of whom  ciaire, cette eega’un caraete facultatif et ne
the decision is to be made has requested, within 30  se tiendra paseses@ti’'a pas dans les 30
days, that the case be referred to the court: s. 18 of  jours demandEnvoi de I'affaire devant la
the Citizenship Act. Accordingly, it does not play  cour: art. 18 dellai sur la citoyenneté. En ce
an essential role in the decision-making process. sens, elle ne joue pésessentiel dans le pro-
cessus deafision.

There is also the recent decision of this Court in Par ailleurs, notre Cour a rendec€émment une
R. v. Kelly, [2001] 1 R.C.S. 741, 2001 SCC 25, to ecition dans I'affairér. c. Kelly, [2001] 1 R.C.S.
which | also wish to return. In that case, Major J., 741, 2001 CSC 25, sur laquekssije dlssi
for the majority, held that the opinion given by the  revenir. Dans cette affaire, le juge Major, au nom
Ontario Court of Appeal under the referral process  de la mgjaitédcidd que l'avis rendu par la
set out in s. 69@] of the Criminal Code, R.S.C.  Cour d’'appel de I'Ontario dans le cadre de la pro-
1985, c. C-46, for the purpose of determining edure de renvoi prvuea I'al. 69@) du Code cri-
whether certain evidence was admissible as fresiminel, L.R.C. 1985, ch. C-46, qui visaitdtermi-
evidence, was no more than an opinion and not a  ner si ceglamerits de preuve pouvaiegtre
judgment from which an appeal to this Court is  admissibles comme nouvelle preuvsgit n’”
available. That decision contains a number of qu’'une opinion, et non un jugement susceptible
points in common with the decision of the Privy  d’appel devant notre Cour. Gstisioth’ com-
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Council inThomasv. The Queen, [1980] A.C. 125,  porte plusieurs points en commun avecet'aty
cited by the respondents, which was a reference by  Consaedl geivs I'affaireThomas c. The Queen,
the Governor-General to the Court of Appeal of [1980] A.C. 125, ineeqgpar les intiés, et
New Zealand regarding whether a convicted per-  dans laquelle le gouveemétal @ formud” un
son should be pardoned. Although these two deci-  reavai Cour d’appel de la Nouvellelande
sions may bear som@ima facie resemblance to  sur I'opportuaitde gracier un condamnBien
the present appeal, | believe that the fact situations  que ces deisod$ puissend premére vue
were different. As | mentioned earlier, the report of egatiter quelques similitudes avec leeserit
the Quebec Court of Appeal has broader effect.  appel, je crois que le contexte dans lequel elles
Unlike s. 690€) of theCode, it is not optional, but  s’inscrivent défe. Comme je I'ai mentionpe-
essential to the process of removing a judge andedemiment, le rapport de la Cour d'appel du
the administration of justice in general. Further- eQec a une pa@¥ plus largeA la difference de
more, the fact that it is judicial and in the nature of  I'al. §90u Code, il n'est pas facultatif, mais
a decision is fundamental to the constitutionality of etewi cara&re essentiel et ca,l"egard du pro-
the proceeding as a whole. These considerations do  cessergodation d’'un juge et de I'administra-
not apply to applications for the mercy of the tion de la justiceceérgl. De plus, son carace
Crown under s. 690] of the Code. décisionnel et judiciaire est wément fondamen-
tal de la constitutionnabtde I'ensemble de la pro-
cédure. Ces conggations sontetrangeres aux
demandes de efhence de la Couronne en vertu de
I'al. 690c) du Code.

For all these reasons, | am of the view that the Pour toutes ces raisons, je suis d’avis que le raﬁ@
report of the Quebec Court of Appeal is a final or  port de la Cour d'appel dbeQwonstitue un
other judgment within the meaning in which it is  jugemesfiritif ou autre, au sensud’entendent
understood in ss. 2(1) and 408L.A., and | find  les par. 2(1) et 40(L)C.S. et je conclus que notre
that this Court has jurisdiction to hear the appeal  Cour estateme” pour se saisir de I'appel du
from the report of the Court of Appeal. We must  rapport de la Cour d’appel. Il importe maintenant
now consider the jurisdictional questions raised  de traiter des questions detexurepsouleadsa
with respect to the Superior Court and the Conseil egdrd de la Cour sepéure et du Conseil de la
de la magistrature. magistrature.

4. Jurisdiction of the Superior Court 4. La caoetgrice de la Cour sepéure

In its decision on the appeal from the two Supe- Dans son jugement rendu en appel des dedX
rior Court decisions dismissing the motions to dis- ecigions de la Cour sapéure, qui avait rejetles
miss brought by the respondents against the appli- eteguén irrecevabiét pEsentges par les inti-
cation for judicial review and motion for emSa I'encontre des regtés de l'appelant en
declaratory judgment by the appellant, the Court ofevision judiciaire et en jugementdclaratoire, la
Appeal correctly held that it had jurisdiction to  Cour d'appehguste titre, dtide qu’'elle avait
consider all the questions of law and fact con-  cet@pce pour examiner I'ensemble des ques-
nected with the request by the Minister of Justice  tions de droit et deefstlila demande d’'en-
for an inquiry. It said that the exercise @RiNS-  quéte du ministre de la Justice. Elle ecldi€é que
LATION] “[t]he jurisdiction assigned to it for the  I'exercice de « [lJa catgrice qui lui est attrilee
purposes of that inquiry precludes the exercise of  pour les fins de ceteteeegulut I'exercice de
the jurisdiction of the Superior Court” (emphasis celle de la Cowsrgupe » (je souligne), donnant
added), thus giving the impression that its jurisdic-  ainsi I'impression de I'exercer en exeluSibt’
tion was exercised exclusively. In the alternative,  sidiairement, la Cour d’appel a ensigiteopi-
the Court of Appeal then stated the opinion that it  nion qu’ellecakesa comgtence de fagn con-
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exercised its jurisdiction concurrently with the
jurisdiction of the Superior Court. LeBel J.A.
stated, at pp. 1402-3:

[TRANSLATION] The context of this special proceeding
[provided in s. 98C.J.A]] then makes it pointless for the
Superior Court to exercise its ordinary jurisdiction relat-

curreatecelle de la Cour sepeure. Le juge
LeBel s’exprime ainsi, aux p. 1402-1403:

Le contexte de cetteequoe” spCiale [pEvue a

I'art. @51.J.] rend alors inutile I'exercice par la Cour
esiguire de sa corepénce normale en maté de con-

ing to judicial review and consideration of motions for oldrjudiciaire et d’'examen des rege$ pour jugement
declaratory judgment . .For these reasons, the Supe- ecldfatoire. [...] Pour ces motifs, la Cour sriglre

rior Court should have declined to exercise its jurisdic-

auraitefliser d’exercer sa coetehce dans ces cir-

tion in these circumstances and dismissed both motions.
[Emphasis added.]

The appellant submits that s. @J.A. did not
assign jurisdiction of that nature to the Court of
Appeal, either exclusively or concurrently. | am
unable to share that view.

Under art. 31C.C.P., the Superior Court hears
in first instance every suit not assigned exclusively
to another court by a specific provision of law. In

constances et rejeter les étes f@gusouligne.]

L'appelant soutient que l'art. 95T.J. n'a pas

aceprd en exclusivé, ni de fapn concurrente,
une telle cetepéea’la Cour d’appel. Je ne peux

partager cet avis.

En vertu de l'art. 31C.p.c,, la Cour supfieure

ctnan” premgre instance de toute demande
gu'une disposition formelle de la loi n'a pas attri-

my opinion, where a request is properly made to eebexclusivemerd un autre tribunal. Og mon

the Court of Appeal by the Minister of Justice
under s. 98C.J.A,, following a recommendation to
that effect by the Conseil de la magistrature in
accordance with s. 27@.J.A,, it is precisely the
intent of the legislature that the Court of Appeal
determine the matter to the exclusion of any other
court. Although this is not spelled out, it clearly
follows from the wording and the general scheme
of the Courts of Justice Act. This is the only inter-
pretation that will give true meaning to the provi-

avis, lorsque la Cour d’appegedierement sai-

sie d’'une retpi®poLe par le ministre de la Jus-

tice cordamarita l'art. 95 L.T.J., a la suite

d’'une recommandatiarcet effet formwde par le

Conseil de la magistrature cenfenh’a
l'art. RT9., il est pecigment de lintention
agiklateur gu’elle le soi I'exclusion de tout
autre tribunal. Si elle n'est pasesxfitindle-

ment, elleedbule clairement du texte et dedo-

nomarggale de laLoi sur les tribunaux judi-

sion in s. 95C.J.A. that “[tlhe Government may ciaires. En effet, c'est la seule integiation

remove a judge only upon a report of the Court of
Appeal” (emphasis added). Furthermore, this inter-
pretation is consistent with the legislature’s inten-
tion of complying with the constitutional require-
ments regarding tenure of provincial court judges
by assigning responsibility to the Court of Appeal,
the highest court in the province, exclusively and
in the first instance, for conducting an inquiry and
making a report on the conduct of a judge. As a
final point, to conclude otherwise would be inimi-
cal to the proper administration of justice, since it
would encourage a multiplicity of proceedings
before various tribunals. It is therefore far prefera-
ble to leave it to the Court of Appeal to determine
all the questions of law and fact that may be raised

susceptible de donner tout son sens aux termes de

l'artL9RJ. selon lesquels « [lle gouvernement

ne pewiatfre un juge que sur un rapport de la
Cour d'appel » (je souligne). De plus, cette inter-

etation est conforma [la volon€ du Egislateur

de respecter les exigences constitutionnelles en
enatd’inamovibilig des juges de cours provin-
ciales en condidat Cour d'appel, le plus haut
tribunal judiciaire de la province, exclusivement et
en premiinstance, la responsalglide faire
@tguét d€mettre un rapport sur la conduite
d'un juge. Finalement, conclure autremeat irait °
I'encontre d’'une saine administration de la justice
puisque cela favoriserait la multiplication des
recours devagrediffs instances. Ainsi, il est

de loin peférable de laissea la Cour d’'appel le
soin de trancher I'ensemble des questions de droit
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in the course of the disciplinary process involving
the scrutiny of the judge’s conduct.

et de fait qui pourraieat soulegés dans le

cadre du processastdlogique dont le juge fait

I'objet.

It may be helpful here to draw a parallel with the
interpretation accepted by this Court in relation to
arbitration in&. Anne Nackawic Pulp & Paper Co.
v. Canadian Paper Workers Union, Local 219,
[1986] 1 S.C.R. 704, and/eber v. Ontario Hydro,
[1995] 2 S.C.R. 929. InNeber, the Court was
asked to determine to what extent s. 45(1) of the
OntarioLabour Relations Act, R.S.0. 1990, c. L.2,
which contains a mandatory arbitration clause for
the interpretation and application of collective
agreements, deprived the ordinary courts of their
jurisdiction. McLachlin J., as she then was, stated
on behalf of a unanimous Court on this question
that the model by which arbitrators have exclusive
jurisdiction, to the exclusion of the ordinary courts,
should prevail in relation to any disputes arising
from the collective agreement. Of the three models
proposed (concurrent, overlapping or exclusive),

Il peut étre utile d&tablir un para#lle avec I'in-

49
Etgiron retenue par notre Cour en rid’ar-

bitrage de griefs dans les affair&s Anne Nacka-
wic Pulp & Paper Co. c¢. Syndicat canadien des
travailleurs du papier, section locale 219, [1986] 1

R.C.S. 704, ¥feber c. Ontario Hydro, [1995] 2

R.C.S. 929. Dans I'd¥iee la Cour fut appe-

eEa dterminer dans quelle mesure le par. 45(1)

deolasur les relations de travail de I'Ontario,

L.R.O. 1990, ch. L.2, emoitrune clause d’ar-
bitrage obligatoire errenatinterpetation et
d’application des conventions colleejposg-d”
dait les tribunaux de droit commun de lees comp”
tence. Le juge McLachlin, alors juge giai-
dait au nom de la Cour unanime sur cette question,
que leateode la comgtence exclusive de I'ar-
bitre de gribéxclusion des tribunaux de droit
commun devaitajpif & I'egard de tout litige

the exclusive jurisdiction model was most consis- esuttant de la convention collective. Parmi les

tent with previous jurisprudence, the wording of
the Act and the practical effect of a rule of this
nature. At the time wheMeber was decided,
s. 45(1) of the Ontarihabour Relations Act read
as follows:

trois mled proposs (modles de la concomi-
tance, du chevauchement ou de I'exe)|usiti

de la cor@hce exclusive convenait le mieaia
jurisprudence arieure, au libedi"de la loi eta’
I'effet pratique d’'une telleegle. Le paragraphe

45(1) de laLoi sur les relations de travail de
I'Ontario se lisait ainsia’ I'epoque de [l'affaire
Weber :

45. — (1) Every collective agreement shall provide 45 (1) Chaque convention collective contient une dis-

for the final and binding settlement by arbitration, with-

position suedgement, par voie deedision arbitrale

out stoppage of work, of all differences between the par- efinitive et sans interruption du travail, de tous les dif-
ties arising from the interpretation, application, adminis- ereffids entre les parties que swoeht l'interpgtation,

tration or alleged violation of the agreement, including
any guestion as to whether a matter is arbitrable.

I'application, I'administration ou @tengdtie ines”
cution de la convention collective, y compris la question

de savoir s'il y a matirea arbitrage.

Although the wording does not refer explicitly to
the fact that exercise of the jurisdiction of griev-
ance arbitrators regarding the interpretation, appli-
cation, administration or alleged violation of the
agreement precludes any concurrent proceedings
in the ordinary law courts, this Court saw, here as
well, the clear expression of the legislature’s inten-
tion in that regard. However, this Court was care-
ful to say that the model by which arbitrators have
exclusive jurisdiction over disputes arising from

Bien que le texte ne fasse aucune mention explicite

du fait que I'exercice de laateny® des arbitres

de griefs dans I'etatipn, I'application, I'ad-
ministration ou édemdue inex€ution de la con-

vention collective exclut toettupgamncomi-

tante devant les tribunaux de droit commun, notre
Cour y aavaussi I'expression claire de la
vaaht Egislateur en ce sens. Cependant, notre
Cour prenait soinegeser’que le made de la
catgmce exclusive des arbitres de griafs °
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the collective agreement did not close the door to egdid des litigesesultant de la convention col-

all other actions in the courts between the lective ne fermait pas lagptotees les actions

employer and employee. en justice mettant par ailleurs en cause l'em-
ployeur et 'emplog.

In my view, the Quebec legislature did not say A mon avis, le égislateur qabécois ne s'est pas
anything different with regard to the jurisdiction of  expeindifferemment concernant la coetphce
the Court of Appeal under s. @J.A. Thus, where  de la Cour d’appel en vertu de lart. L95J.

a request is referred to it under s. ®3.A,, that  Ainsi, lorsque celle-ci est saisie d’'une rtquén
Court exercises its jurisdiction exclusively. How-  vertu de I'artL9BJ., elle exerce sa corafgEnce
ever, as this Court held Wweber, supra, this model  de fegn exclusive. Par ailleurs, comme notre Cour

does not operate completely to preclude the ordi-  I'affirmait danset'sveber, précitt, ce modle
nary jurisdiction of the Superior Court in other cir-  n'a pas pour effetaiter comgtement la com-
cumstances. giénce de droit commun de la Cour exiguire

dans d’'autres circonstances.

In the case at bar, the Court of Appeal had En l'esgece, la Cour d'appel fut saisie de la
before it the request made by the Minister under etxwEpo€e par le ministre conforemienta
s. 95C.J.A. on August 11, 1997. Then, on October  I'art. 99.J. dés le 11 aof 1997. Puis, avant
2, 1997, before it commenced its inquiry, the qu’elle ebutié son en@ié, I'appelant aepos
appellant filed his application for judicial review  ses deux edgsienevision judiciaire et en juge-
and motion for declaratory judgment in the Supe-  mestlatatoire en Cour segéure, soit le 2
rior Court. Therefore, at the point in time when the  octobre 1997. Ainsi, au momndsatGour sup-
application and motion were before the Superior rieure doit se pencher sur cetesetp Cour
Court, the appellant's case had been properly d’appetgstigéfement saisie du dossier de I'ap-
referred by the Minister to the Court of Appeal, to  pelant par le ministre et bexclusion de tout
the exclusion of any other court. | therefore find  autre tribunal. Je conclus donc que la @Gur sup’
that the Superior Court had no jurisdiction to act in  riezat incomgtentea’ agir dans ces circons-
the circumstances. tances.

The appellant then argues that the effect of this L'appelant petend ensuite qu’une telle conclu-
finding is to deprive him of the extraordinary rem-  sion a pour effet de le priver des recours extraordi-
edies available to all individuals before the courts.  naires ouwéoiss’les justiciables. Il estime qu'il
In his view, it is absurd that a judge who has been  est absurde qu'unepgmari@ puisse faire
reprimanded can have the inquiry process judi-evigér judiciairement (avec droit d’appel) le pro-
cially reviewed (with a right of appeal), as was the  cessus ddegadmme ce fut le cas dans krr”
case inRuffo v. Conseil de la magistrature, [1995] Ruffo c. Consell de la magistrature, [1995] 4
4 S.C.R. 267, whereas he, who is threatened with  R.C.S. 267, alors ques aedastitution, il soit
removal, is deprived of any remedy. It is untrue to epalirvu de tout recours. Or, il est faux de dire
say that no remedy is available to the appellant.  que I'appelantgstidu de tout recours. Bien
Quite the contrary, the proceeding provided for in  au contraire, l&guoe pevuea I'art. 95L.T.J.

s. 95C.J.A. gives him special protection and pro-  lui accorde une protection pateeli lui permet
vides him with a judicial forum in which he can be  dendficier d’'un forum judiciaire o’il peut se
heard. Furthermore, this is, so to speak, a remedy faire entendre. Datsirg@git en quelque

as of right, since it is a mandatory part of the pro-  sorte d'un recours de plein droit, puisqu’il consti-
cess that the Minister must follow before removing  tue un passagee gidigr le ministre avant de

him from the bench, whereas extraordinary reme- queca sa destitution, alors que les recours
dies are discretionary. | would add, in conclusion  extraordinaires sont de naturetiatiseife.

on this point, that the constitutional considerations  J'ajouterai finalement que lesecatisits’ cons-
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that apply when a judge is reprimanded are not as titutionnelles en jeu lorsqu’un jusm@iesmé
significant as when his or her appointment may be  sont moindres que lorsque sa commissime peut ~
revoked by the Executive. evoglee par le pouvoir ecutif.

5. Jurisdiction of the Conseil de la magistrature 5. La @er’e du Conseil de la magistrature

The appellant argues that the Conseil de la L'appelant petend que le Conseil de la magis—53
magistrature has no jurisdiction to review his con-  trature n'a paseterngg pour examiner sa con-
duct, since the ethical breach occurred before he  duéet ‘done” que le manquementeahtolo-
was appointed. He is accordingly of the opinion  gique est survenu avant sa nomination. En
that the misconduct that is the source of the pro- amumice, il est d’avis que l'inconduite qui lui
ceedings against him falls under the exclusive est repeocbbve exclusivement du conaitde
jurisdiction of the discipline committee of the Bar-  discipline du Barreau deb&u” Je ne peux
reau du Qabec. | am unable to accept this reason-  accepter ce raisonnement pour plusieurs raisons.
ing, for several reasons.

The Courts of Justice Act imposes two condi- La Loi sur les tribunaux judiciaires pose une 54

tions in order for the Conseil to have jurisdiction.  double conditioria "comptence du Conseil.
First, it must have jurisdiction over the person who  Celui-ci doit d'abord avoir eteme sur la per-
is the subject of the complaint. Section @56 sonne vise par la plainte. L'aled 256) L.T.J.
C.J.A. states that the functions of the Conseil are  indique que le Conseil a pour fonctions « de rece-
“to receive and examine any complaint lodged voir et d’examiner toute plainte éarcautre un
against a judge to whom Chapter Il of this Part  juge auquel s'applique le chapitre Il dedatpr”
applies”. Section 26QC.J.A. then provides that partie ». Puis, I'art. 260.J. précise que «[l]e
“[tlhis chapter [referring to Chapter Ill] applies to  egent chapitre §férant au ch. 1ll] s'appliqua °
a judge appointed under this act”. In the case at un juge roemvertu de la psente loi ». En
bar, Judge Therrien’s notice of appointment con-  Besp I'acte de nomination du juge Therrien
firms that he was appointed as a judge of the Court  atteste que celui-ci est fugende la Cour du
of Québec pursuant to s. 86.J.A. Second, the (bec en vertu de lart. 8&.T.J. Dans un
Conseil must have jurisdiction over the subject deandtemps, le Conseil doit avoir costgrce
matter of the complaint. Section 263].A. speci-  sur 'objet de la plainte. L'article 2&3T.J. énonce
fies that the Conseil receives and examines a com-  que le Coreil ee examine une plainte lui
plaint lodged by any person against a judge alleg-  reprochant un manquement au cedsatale-d’
ing that he has failed to comply with the code of  diel'audition devant le comit”’d’enqete du
ethics. At the hearing before the committee of  Conseil de la magistrature, I'avocat du ministre de
inquiry of the Conseil de la magistrature, counsel la Justeeigait que la plainte p@” concernait
for the Minister of Justice explained that the com-  des atteintes aux art. 2, 4, 5 eZdde de déon-
plaint lodged related to breaches of ss. 2, 4, 5 antblogie de la magistrature, selon lesquels :

10 of theJudicial Code of Ethics, which provide:

2. The judge should perform the duties of his office with2. Le juge doit remplir sonoté avec inégrité, dignig€ et
integrity, dignity and honour. honneur.

4. The judge should avoid any conflict of interest and4. Le juge doit pevenir tout conflit d'in€rét etéviter de
refrain from placing himself in a position where he can- se placer dans une situation telle qu’il ne peut remplir
not faithfully carry out his functions. utilement ses fonctions.

5. The judge should be, and be seen to be, impartial ansl Le juge doit de fegn manifesteetre impartial et
objective. objectif.
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10. The judge should uphold the integrity and defend thelO. Le juge doit peserver l'in€grite et affendre I'ind-
independance of the judiciary, in the best interest of jus- pendance de la magistrature, datssligtieur de
tice and society. la justice et de la st&i”

The Conseil de la magistrature therefore had juris- Le Conseil de la magistrature avait doee comp”
diction over the person and over the subject matter  tence sur la personne et sur I'objet de la plainte.
of the complaint. Whether or not the actions were  Que les gestes so@ig@uasd la nomination de

prior to the appellant’s appointment is not relevant  I'appelant ou non n’est pasara pettinent au

under the Act. sens de la loi.

Furthermore, the Barreau du €h€c has no Par ailleurs, le Barreau du €bec n’a aucune
jurisdiction over the actions in question. In  caterice sur les actions repreeh’Dans I'af-
Maurice v. Priel, [1989] 1 S.C.R. 1023, this Court  faillaurice c. Priel, [1989] 1 R.C.S. 1023,
set out the procedure to be followed in order to  notre Cour indiquagn®mthea suivre afin de
determine the jurisdiction of the Law Society of etefminer la comgtence de la Law Society of
Saskatchewan to proceed with discipline proceed-  Saskatchewan pour engager ethsquatiSci-
ings against the respondent, a judge of the Court of  plinaires contre &jntimjuge de la Cour du
Queen’s Bench for Saskatchewan, for breaches of Banc de la Reine de la Saskatchewan, pour des
its Code of Professional Conduct while he was a  manquemenés son Code de déontologie alors
practising lawyer. It stated, at p. 1033: gu'il ecat Ja profession d’avocat. Elle mention-

nait, a la p. 1033

Rather [the case at bar] is concerned with the narrow  ésepté affaire porte phittSur la question liméé de

issue as to whether pursuant to the provision3hef  savoir si, selorThe Legal Profession Act de la Saskat-

Legal Profession Act of Saskatchewan the Law Society chewan, la Law Society de cette province peut engager
of that province can institute discipline proceedings desepire’s disciplinaires contre un juge pour l'in-
against a judge for alleged misconduct committed while conduite dont il aurait fait preuve pendastagu’il
still a lawyer. The resolution of the issue turns solely encore avocaepongéa cette questionegiend uni-

upon the wording offhe Legal Profession Act and the quement du texte dbe Legal Profession Act et de la

Judges Act. [Emphasis added.] Loi sur les juges. [Je souligne.]

In Quebec, s. 116 of theérofessional Code Au Québec, I'art. 116 diCode des professions
describes the extent of the jurisdiction of the com- ec@e Iétendue de la corepénce des cona$ de
mittees on discipline constituted within each pro-  discipline comrstilens chacun des ordres pro-

fessional order: fessionnels :
116. A committee on discipline is constituted within 116. Un comig de discipline est constduau sein de
each order. chacun des ordres.

The committee shall be seized of every complaint Le eomdt saisi de toute plainte forraelcontre

made against a professional for an offence against this un professionnel pour une infraction aux dispositions du
Code, the Act constituting the order of which he is a esent code, de la loi constituant I'ordre dont il est
member or the regulations made under this Code or that membre oeglemants adops conformrement au

Act. présent code oa ladite loi.

The committee shall also be seized of every com- Le eoesit'saisedalement de toute plainte formu-
plaint made against a former member of an order for aree cbntre une personne quie® membre d'un ordre
offence referred to in the second paragraph that was pour une infractenavisieudme aliga, commise
committed while he was a member of the order. In such alors qetliemembre de l'ordre. Dans ce cas, une
a case, every reference to a professional or a member afféremte au professionnel ou au membre de I'ordre,
the order in the provisions of this Code, the Act consti- dans les dispositiongskn{pcode, de la loi consti-
tuting the order of which he was a member or a regula- tuant I'ordre dordt&ilenembre ou d’uneglement
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tion under this Code or the said Act shall be a reference
to the former member. [Emphasis added.]

Although the complaint lodged against Judge

Therrien concerns allegations of misconduct com-
mitted while he was a lawyer, something that is

expressly provided for in the third paragraph of

s. 116, it does not relate to any “offence against
this Code, the Act constituting the order of which

he [was] a member or the regulations made under
this Code or that Act”.

edopforngment au @Sent code oa ladite loi, est
weférencea’ cette personne. [Je souligne.]

Si la plainte faencbntre le juge Therrien con-
cerne dgatibihs d'inconduite commises alors
getiit avocat, ce qui est expressEnt pevu
par le gnisi alia de I'art. 116, celle-ci ne vise
aucune «infraction aux dispositiongsdat pr’
code, de la loi constituant I'ordre daatait] [
membre oeglements adops conforrement

au psent code oa ladite loi ».

Apart from the statutory provisions, a number of Au-dela des textes de loi, plusieurs autres rar’

other reasons stated both by the committee of
inquiry of the Conseil de la magistrature and by
the Court of Appeal may be raised. For example,
in the interests of judicial independence, it is
important that discipline be dealt with in the
first place by peers. | agree with the following
remarks by Professor H. P. Glenn in his article
“Independance etetbntologie judiciaires” (1995),
55 R. du B. 295, at p. 308:

[TRANSLATION] If we take as our starting point the
principle of judicial independence — and | emphasize
the need for this starting point in our historical, cultural
and institutional context — | believe that it must be con-
cluded that the primary responsibility for the exercise of
disciplinary authority lies with the judges at the same
level. To place the real disciplinary authority outside
that level would call judicial independence into ques-
tion.

In addition, as | said ifRRuffo, supra, at p. 309,
the committee of inquiry is responsible for pre-
serving the integrity of the whole of the judiciary.
Accordingly, it must be able to examine the past
conduct of a judge, if it is relevant to the assess-
ment of his candidacy, having regard to his capac-
ity to carry out his judicial functions, and to deter-
mine, based on that, whether it may reasonably
undermine public confidence in the incumbent of
the office. In this case, the appellant’'s actions,
though predating his appointment, were alleged to
have had that kind of impact on the performance
of his functions. In conclusion on this point, | am
of the same view as LeBel J.A., who held that the
process of selecting persons qualified for appoint-

ment as judges is so closely related to the exercise

De plus, comme je I'affirmais dans I'atiRuffo,
e@i, p. 309, le comit'd’enqete a la responsa-

sons sagletant par le coreitd’enqete du
Conseil de la magistrature que par la Cour d’appel
peuskatifivogees. Ainsi, au nom de ['ird”
pendance de la magistrature, il importe que la dis-
ciplineskel ‘au premier chef des pairs. Je partage
les propos suivants du professeur H. P. Glenn,
dans son articleepdndance et edntologie

judiciaires » (1995), B5du B. 295, p. 308 :

Si I'on part du principe de djpatidance judiciaire

— et j'insiste swckessi’de ce point deegrart dans
notre contexte historique, culturel et institutionnel — je
crois qu'il faut conclure que laepeeresponsabibt”

pour I'exercice du pouvoir disciplinaire repose sur les
juges demendrdre. Situer leevitable pouvoir disci-
plinaileextérieur de cet ordre serait mettre en ques-
tion émefidance judiciaire.
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l@lite veillera l'integritt de I'ensemble de la
magistrature. En ce sens, il doit pouvoir examiner
la conduitegalksh juge si celle-ci est perti-
reehéppiEciation de sa candidature, egarda

sa capadi€xercer ses fonctions judiciaires et
peuiddf si, en comsgjuence, elle peut raison-
nablement porter atéeiateonfiance du public
envers le titulaire de la charge. Ecd elgs
gestes pas I'appelant, bien qu'artéursa sa
nomination, lui sont regradmme ayant une

telle incidence suredeton de ses fonctions.
Finalement, je partage le point de vue egprim’

le juge LeBel de la Cour d’appel selon lequel le
processefeckos ' des personnes aptestre
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of the judicial function itself that it cannot be dis- nop®sa’juges est si intimemene K I'exercice
sociated from it. reme de la fonction judiciaire qu’il ne saurait en
étre disso@:

B. Constitutional Questions B. Les questions constitutionnelles
1. Relevant Statutory Provisions 1. Les dispositi@tgslatives pertinentes
Constitution Act, 1867 Loi constitutionnelle de 1867
[Preamble] [Peambule]
Whereas the Provinces of Canada, Nova Scotia, and @oastdjue les provinces du Canada, de la Nou-

New Brunswick have expressed their Desire to be feder- iZetsse et du Nouveau-Brunswick ont exrite”

ally united into One Dominion under the Crown of the esid’de contracter une Unioredrale pour ne former

United Kingdom of Great Britain and Ireland, with a gu'une seule etmenPuissanceDpminion) sous la

Constitution similar in Principle to that of the United couronne du Royaume-Uni de la Grande-Bretagne et

Kingdom: d’lIrlande, avec une constitution reposant sur leses
principes que celle du Royaume-Uni:

96. The Governor General shall appoint the Judges of 96. Le gouverneur-gféral nommera les juges des
the Superior, District, and County Courts in each Prov- courerigupés, de district et de camtians chaque
ince, except those of the Courts of Probate in Nova Sco- province, sauf ceux des coericddion dans la
tia and New Brunswick. NouvellEcosse et le Nouveau-Brunswick.

99. (1) Subject to subsection (2) of this section, the 99. (1) Souse&Serve du paragraphe (2) desent arti-
judges of the superior courts shall hold office during cle, les juges des coeresrgs resteront en fonction
good behaviour, but shall be removable by the Governor durant bonne conduite, mais ils o rBROGLES

General on address of the Senate and House of Com- par le gouvemzal gpir une adresse darfat et de
mons. la Chambre des Communes.
(2) A judge of a superior court, whether appointed (2) Un juge d’'une coerisugg, nomra’avant ou

before or after the coming into force of this section, eapFentée en vigueur du psent article, cessera
shall cease to hold office upon attaining the age of sev- d'occuper sa charge lorsqu’il aura ageindel’”
enty-five years, or upon the coming into force of this soixante-quinze amrs|'ent@e en vigueur du psent
section if at that time he has already attained that age. articlecstfeepoque, il a dja atteint leditage.

Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il redr@eudr€ atteintea ce droit
except in accordance with the principles of fundamental gu’en conéormieCc les principes de justice fonda-
justice. mentale.

11. Any person charged with an offence has the right 11. Tout inculg a le droit :

(d) to be presumed innocent until proven guilty d) d’etre pesung innocent tant qu'il n’est paedae

according to law in a fair and public hearing by an coupable, corfoanfa la loi, par un tribunal irel”

independent and impatrtial tribunal. pendant et impadidlissue d’'un proes public et
equitable;
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2. Issues and Appellant’'s Arguments 2. Les questions en litige etdénfiohs de
'appelant

Individual and institutional impartiality and  Impartialitt et in&pendance, tant individuelles 60
independence are key elements in the function of a  qu'institutionnelles, sogleaents essentiels °
judge; they are inherent in the very definition of a  la fonction du juge, tiennent ééirsiai méme
judge and are an integral part of the constitutional et font pareégrantte de la structure constitu-
structure of the parliamentary democracy of the tionnelle deekmodfatie parlementaire de la
United Kingdom, which we have inherited through ~ Grande-Bretagne doredenprtile de notre Cons-
the preamble to our ConstitutioBeauregard v.  titution nous fait les éritiers: Beauregard c.
Canada, [1986] 2 S.C.R. 56, at pp. 70-71, dRef-  Canada, [1986] 2 R.C.S. 56, p. 70-71, etRenvoi
erence re Remuneration of Judges of the Provincial ~ sur la rémunération des juges de cours provin-
Court, supra, at paras. 92 and 106. Sectiond)1( ciales, précit, par. 92 et 106. L'aled 1) de la
of the Canadian Charter refers specifically to Charte canadienne en fait la mention gifiqgue au
these elements in defining the rights of the chapitre des droits de Bacvakente, précité,
accusedValente, supra, at p. 679R. v. Généreux, p. 679;R. c. Généreux, [1992] 1 R.C.S. 259, p. 282
[1992] 1 S.C.R. 259, at pp. 282 and 284. Sections et 284. Les articdes0@6de ldoi constitution-
96 to 100 of theConstitution Act, 1867 also guar- nelle de 1867 en assurent aussi le respect au niveau
antee these elements in respect of judges of the des juges des cetisisgBeauregard, pré-
superior courtsBeauregard, supra, at pp. 71-73, o, p. 71-73, eRenvoi sur la rémunération des
and Reference re Remuneration of Judges of the  juges de cours provinciales, précit, par. 105,
Provincial Court, supra, at paras. 105, 124-26. The  124-126. Lagmst I'interaction de ces diifénts
scope of these various sources of judicial indepen-  fondements depkindance judiciaire sont au
dence, and how they interact, are at the core of the  cceuedenpiitige constitutionnel.
constitutional issue in this case.

First, the appellant submits that the legal rule set Dans un premier temps, I'appelant soutient qu@1
out in s. 95C.J.A,, by which a provincial court laegle de droit gvuea l'art. 95L.T.J., selon
judge may be removed without an address of the  laquelle il est possible de destituer un juge d'une
legislature, is contrary to the principles of judicial ~ cour provinciale sans adresse parlementaire, est
impartiality and independence embodied in the contraies principes d'impartiaditet d'inds-
preamble. While he acknowledges that this Court  pendance judiciairas®xiiians le gambule.
disposed of this question iNWalente, supra, at Il reconnd& que notre Cour a stasur cette ques-

p. 697, he argues that it did so only in the context  tion dans le cadre det Naiehte, précit,

of s. 11¢l) of the Canadian Charter, which deals p. 697, mais ilgend qu’elle ne I'a fait que dans

exclusively with criminal matters. In a non-crimi-  le contexte de I'all) lde laCharte canadienne,

nal context, the preamble would apply and afford  lequel vise exclusivement lesemghales. En

greater protection than s. Hl(Regarding security  contexte autre qaeaal, le peambule prendrait la

of tenure, it would afford the same protection to evelet offrirait une protection sepéurea celle

provincial court judges as to judges of the superior  de I'al).JHn matére d’inamovibilit, il accor-

courts, who cannot be removed without an address  deragrgerpfotection aux juges des cours pro-

of Parliament in accordance with s. 99 of @@~  vinciales qu’'aux juges des cours stiplres qui ne

stitution Act, 1867. The appellant is also of the  peuvertie”destites sans une adresse parlemen-

opinion that the province of Quebec did not have taire, corforemta I'art. 99 de laloi constitu-

the necessary legislative jurisdiction to repeal theionnelle de 1867. De plus, I'appelant estime que la
province de Qebec n’avait pas la corafgnce
legislative requise pour abroger en 1941, par
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requirement for an address of the legislature when  I'adoption de l'art..B3., cette exigence de

it enacted s. 98.J.A. in 1941. 'adresse parlementaire.
Second, the appellant argues that s.CBA. Dans un deuxime temps, I'appelantgt€nd que
undermines the structural principle of judicial [l'art. BF.J. porte atteinte au principe structurel

independence embodied in the preamble to the  despieddance judiciaire ere$& dans le @~
Constitution Act, 1867, since the removal of a ambule della congtitutionnelle de 1867, car la
judge of the Court of @Bec is a matter within the  destitution d’'un juge de la Cour dab&u’'ne
sole discretion of the Minister of Justice, who is ewel’que du pouvoir disgtionnaire du ministre
not required either to table the report of the Court  de la Justice, qui n’est ni teepoderde rapport
of Appeal in the National Assembly or to follow it.  de la Cour d’appel devant I'Asssmiafionale ni

Once again, he is of the opinion that the preamble  tenu de s’y conformer. Encore une fois, il est

affords greater protection than is provided by  d'avis quedarpbule offre une protection |ip”
s. 11€) of the Canadian Charter. | will address  rieurea "celle de l'al. 1d) de la Charte cana-

these two arguments in turn. dienne. J'aborderai ces deux argumeatgour de
role.
3. The Requirement for an Address of the 3. L’exigence de I'adresse parlementaire
Legislature

It is worth mentioning at the outset that the D’entrée de jeu, il n'est pas inutile de rappeler
Court of Qebec, like the Ontario Provincial Court  que la Cour delége;, comme c’est le cas de la

or courts at the same level in other provinces, is  Cour provinciale de I'Ontario ou de celles de

not a superior court as defined in s. 96 of@loa- méme niveau des autres provinces, n’'est pas une
stitution Act, 1867. Its judges are therefore not  cour sriplre vige par I'art. 96 de lhoi consti-
covered by the specific conditions set out in ss. 9@utionnelle de 1867. Ses juges ne sont donc pas
to 100 of theConstitution Act, 1867, inter aliathat  vigs par les modaé particukres pevues aux

the removal of a judge must follow the joint  art. 600 de ld_oi congtitutionnelle de 1867,

address procedure set out in s. 99(1). However, notamment par l'assujettissement de la destitution

should this standard, while not directly applicable  d'un jagl proedure d’'une adresse conjointe

to them, be imposed as a constitutional require- evype” au par. 99(1). Cependant, sans ke ~

ment in respect of provincial court judges? This  applicable directement, cette norme deiteclle

Court examined that question in relation to sdi1( impose comme exigence constitutionnelie@ -

in Valente, supra, to which we should briefly &gard des juges des cours provinciales? Notre

return. Cour a examinla question dans le contexte de
l'al. 11d), dans l'aret Valente, précité, sur lequel il
importe de revenir bevement.

Valente raised the issue of whether a judge of L’affaire Valente soulevait la question de savoir
the Ontario Provincial Court hearing criminal  si un juge de la Cour provinciale de I'Ongio si
cases, whose independence and impartiality are  geant earangfiale, dont I'inépendance et
expressly guaranteed by s. d)16f the Canadian  I'impartialité sont garanties dedan expresse par
Charter, was an independent tribunal within the  Il'al.dlHe laCharte canadienne, constituait un
meaning of that provision. Le Dain J. wrote the tribunakepeatidant au sens de cette disposition.
judgment on behalf of the Court. First, he stated Le juge Le Baiit le jugement au nom de la
the three essential conditions of judicial indepen-  Cour. D’abordetiérdiine les trois conditions
dence for purposes of s. #l(security of tenure,  essentielles de lépethdance judiciaire au sens de
financial security and institutional independence  Il'ald)llsoit I'inamovibilité, la €curig finan-
with respect to matters of administration bearing ereiet I'autonomie administrative relativement

-,
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directly on the exercise of its judicial function:  aux questions qui ont un effet direct sur I'exercice

Valente, supra, at pp. 694, 704 and 708 (see d&so des fonctions judiciairesValente, précité, p. 694,

v. Lippg, [1991] 2 S.C.R. 114, at p. 133gnéreux, 704 et 708 (voir aussi les ats"R. c. Lippé,

supra, at pp. 285-86Ruffo, supra, at para. 40; and  [1991] 2 R.C.S. 114, p. 1G2néreux, précite,

Reference re Remuneration of Judges of the Pro-  p. 285-286Ruffo, précité, par. 40; et |&envoi sur

vincial Court, supra, at para. 115). la rémunération des juges de cours provinciales,
précite, par. 115).

Le Dain J. next said that although it may be Le juge Le Dain mentionne ensuite que, bieR®
desirable, it is not reasonable to apply the most que ce prifgsscuhaitable, il n'est pas raison-
elaborate and rigorous conditions of judicial inde-  nable de poser comme exigences constitutionnelles
pendence as constitutional requirements, since les conditions les plus rigouretiabedxs’ de
s. 11¢) of the Canadian Charter may have to be  lingpendance judiciaire parce que l'aldidle la
applied to a variety of tribunals. These essentiaCharte canadienne est susceptible de s’appliqueer °
conditions should instead respect that diversity and  une grande @iwdesttibunaux. Ces conditions
be construed flexibly. Accordingly, there should essentielles devromit phgpecter cette diversit”
be no uniform standard imposed or specific legis- ete¢ interpettes de fagn souple. Ainsi, il ne
lative formula dictated as supposedly prevailing. It  sauesié Question d’imposer une norme uni-
will be sufficient if the essence of these conditions  forme ou de dicter une foeygidlative particu-
is respectedvalente, supra, at pp. 692-93 (see also elle qui devrait mvaloir. Il suffira que I'essence
Lippé, supra, at p. 142; Généreux, supra, at de ces conditions soit respet Valente, précite,
pp. 284-86 and 304; arflgeference re Remunera-  p. 692-693 (voir aussi les ats Lippé, précit,
tion of Judges of the Provincial Court, supra, at  p. 142;Généreux, précite, p. 284-286 et 304; et le
para. 167). Renvoi sur la rémunération des juges de cours pro-

vinciales, précité, par. 167).

In his view, the essence of security of tenure for A son avis, I'essence de la garantie d’inamovibi®®
purposes of s. 1d of the Canadian Charter is  lite aux fins de I'al. 1d) de laCharte canadienne
that the appointment be made until an age of retire-  est que la nomination soit faita jizggude la
ment, for a fixed term, or for a specific adjudica-  retraite, pour uneedixé ou pour une charge
tive task, and that the tenure be secure againsibc, et que cette fonction soié labri de toute
interference by the Executive or other appointing  interventionatisariaire de la part de I'egitif
authority in a discretionary manneNalente, ou de lautori€’ responsable des nominations :
supra, at p. 698 (see alsGénéreux, supra, at Valente, précitt, p. 698 (voir aussi |'aet”Géné-
p. 285). More specifically, as regards removal ofreux, précit, p. 285). Plus sggifiquement, en
provincial court judges, it will be sufficient if the  maté de evocation des juges des cours provin-
following two criteria are met: (1) the judge may  ciales, il suffiraefondre aux deux cetes sui-
be removed only for cause related to his or her vants: (1) le juge netgeEVOQLE que pour un
capacity to perform judicial functions and (2) there  motiftedmir€ li€ a sa capaat d’exercer ses
must be a judicial inquiry to establish that such  fonctions judiciaires et (2) uneterjqdiciaire
cause exists, at which the judge must be given an etteippEvue pouetablir I'existence de ce motif
opportunity to be heard/alente, supra, at pp. 697-  dans le cadre de laquelle le juge doit avoir I'occa-
98 (see also Reference re Remuneration sion de se faire entendreValente, précité,
of Judges of the Provincial Court, supra, at p. 697-698 (voir aussi Renvoi sur la rémunéra-
para. 115). tion des juges de cours provinciales, précit,

par. 115).

Accordingly, it is not necessary, for purposes of En ce sens, il n'est pageegssaire, aux fins de 67
s. 11@) of the Canadian Charter, that the proce- I'al. Id) de laCharte canadienne, que la proe-



68

50 RE THERRIEN Gonthier J. [2001] 2 S.C.R.

dure to remove a provincial court judge who hears  dureedecation d’'un juge d'une cour provin-
criminal cases include an address of Parliament.  ciale, lorspgdié ®h madire ghale, comprenne
Although in this regard superior court judges enjoy  une adresse parlementaire. Biertggard, les
the higher degree of constitutional guarantee mod-  juges des cowseswgs bhéficient du plus
elled on theAct of Settlement of 1701 (12 & 13  haut degrfle garantie constitutionnelle ingpide
Will. 3, c. 2) and set out in s. 99 of thenstitution I’ Act of Settlement de 1701 (12 & 13 Will. 3, ch. 2)
Act, 1867, that standard should not be imposed as a  etum I'art. 99 de laLoi constitutionnelle de
constitutional requirement:Valente, supra, at 1867, cette norme ne sauratré impose comme
pp. 695, 697-98 (see alfeferencere Remunera-  exigence constitutionnelle : Valente, précité,
tion of Judges of the Provincial Court, supra, at  p. 695, 697-698 (voir aussiRenvoi sur la rému-
para. 115). Le Dain J. also said, at p. 697: nération des juges de cours provinciales, précit,
par. 115). Le juge Le Dain s’exprime airsila
p. 697 :

Similarly, it may be desirable, as now provided for in Derme; il est peuetie souhaitable, comme leepoit

s. 56(1), that a judge should be removable from office maintenant le par. 56(1), gu’un juge neepaisse ~
only on an address of the legislature, but again | do notevogqié que sur adresse du corggitlatif mais, ici

think it is reasonable to require this as essential for encore, je ne pense pas gu'il soit raisonnable d’exiger
security of tenure for purposes of s. d)1¢f the Char- cela commeefant essentieh Tinamovibilité pour les

ter. It may be that the requirement of an address of the fins de I@ldellaCharte. Il se peut que laetessi’
legislature makes removal of a judge more difficult in d'une adresse du cmisatif rende la @vocation
practice because of the solemn, cumbersome and pub- d’'un juge plus difficile en @atapse de la solen-
licly visible nature of the process, but the requirement of e,rdg la lourdeur et de la visibditde la proedure,
cause, as defined by statute, together with a provision mais qu’'un motifeseissaire, comme le=fitiit la

for judicial inquiry at which the judge affected is given a loi, et gqu’une etegjuidiciaire soit m@vue au cours de

full opportunity to be heard, is in my opinion a suffi- laguelle le juge @igleinement I'occasion de se faire
cient restraint upon the power of removal for purposes entendre, constitumeoih avis, une restriction suffi-
of s. 11¢)). [Emphasis added.] sante du pouvoir @gocation pour les fins de I'al.

11d). [Je souligne.]

| am of the opinion that this should also apply to Je suis d'avis qu'il doit eetfe également ainsi
provincial courts and the judges of those courts  pour les cours provinciales et leurs juges lorsqu’ils
when they hear non-criminal matters, and that their egesit dans des matés autres quespales et que
independence is protected by the preamble to the Ileaepémdiance est pagge par le rambule de
Constitution Act, 1867. First, stricter procedural laoi constitutionnelle de 1867. D’abord, on ne
measures in relation to removal cannot be required  saurait exitgr égard des mesures peatti-
in their case than are required for the judge exer-  rales qui soient plus stricteseza deatlestitu-
cising his or her jurisdiction in criminal cases. tion que celles requises pour le juge lorsqu'il
Their functions are essentially the same and can be  exerce satenogp’en matie Enale. Leurs
distinguished from the functions of a judge hearing  fonctions sont essentiellemernies i ne se
criminal cases only to the extent that the subject distinguent de celles d'un juge e mERiRle
matter of the cases is less likely to directly affect  gu’en autant que leur objet est moins susceptible
the freedom of the individual before the court and  de toucher directement la dhertjusticiable et
violate the guarantees set out in ss. 7 and 11 of the  de porter atteinte aux garanties des art. 7 et 11 de
Canadian Charter. Second, although the protec- Charte canadienne. Ensuite, bien que l'al. H)
tion of s. 114) is available only to persons charged  eedficie qu’aux personnes faisant I'objet d'une
with an offence, it “reflects or embodies the tradi- inculpation, il «tefbu renferme la valeur cons-
tional constitutional value of judicial indepen- titutionnelle traditionnelle gu’est dijiedidance
dence”:Valente, supra, at p. 685 (see aldgefer-  judiciaire » : Valente, précitt, p. 685 (voir aussi
ence re Remuneration of Judges of the Provincial Renvoi sur la rémunération des juges de cours pro-
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Court, supra, at para. 111). That same constitu-vinciales, précité, par. 111). Cette emie valeur
tional value is also embodied in the preamble to  constitutionnelle eshsmetdans le gdmbule
our Constitution. Accordingly, the preamble can-  de notre Constitution. En ce sereqrteoplé ne
not afford greater protection than what is guaran-  saurait accorder une protectarusap’ celle
teed by s. 11 of the Canadian Charter. garantie par I'al. 1d) de laCharte canadienne.

The appellant further submits that this Court L’appelant soutient par ailleurs que notre Couf?®
should revisit the conclusion reachedMaente in  devrait revenir sur cette conclusion retenue dans
light of its recent judgment iReferencere Remu-  l'arrét Valente a la lumére de sonetent jugement
neration of Judges of the Provincial Court, supra.  dans leRenvoi sur la rémunération des juges de
He relies on certain remarks by Lamer C.J., for theours provinciales, précité. Il s'appuie sur certains
majority, at para. 162 of the decision: propos tenus par le juge en chef Lamer, au nom de

la majorig, au par. 162 du jugement :

Rather, all thaValente held is that s. 18j does not, as a Au contraire, ceteafalente] a tout au plugtabli que,
matter of principle, automatically provide the same level en principe, I'd). d4 garantit pas automatiquement
of protection to provincial courts as s. 100 and the other aux cours provincialemke aege de protection que
judicature provisions do to superior court juddesthe  celui accoré” aux juges des cours sujgures par

particular circumstances, though, s. 1H) may in fact I'art. 100 et les autres dispositions relativés magis-
provide the same level of protection to provincial court tratlrans les circonstances de I'espece, toutefois,
judges as the judicature provisions do to superior court I'al) pdut en fait accorder aux juges des cours pro-
judges. [Underlining in original; italics added.] vinciales lem& dege’de protection que celui garanti

aux juges des cours nEuUres par les dispositions rela-
tives a la magistrature. [Soulignement dans I'original;
italiques ajous.]

Taken in isolation, this passage provides no sup- Pris isoEment, ce passage ne saurait venif9
port for the appellant's submissions. Furthermore,  appuyer letentions de I'appelant. Mieux
when put back in its context, it can only reinforce  encore, reglacs son contexte, il ne saurait que
the conclusions of this Court Malente. Reference  renforcer les conclusions de notre Cour dansdtarr”
re Remuneration of Judges of the Provincial Court,  Valente. Le Renvoi sur la rémunération des juges
supra, raised the specific question of whether thede cours provinciales, précité, soulevait la question
guarantee of judicial independence, and primarily eci@ de savoir si la garantie d'emEndance de
the financial security aspect, restricted the manner  la magistrature, et principalement le volet de la
by and extent to which the government and provin-ecus® financere, avait pour effet de restreindre
cial legislatures can reduce salaries of provincial les moyens par lesquels le gouvernement et les
court judges. A majority of the Court found that assembl Egislatives des provinces peuvent
for purposes of s. 1d) of the Canadian Charter,  réduire les traitements des juges des cours provin-
judges’ salaries may be reduced, increased or fro-  ciales et,det€ant, de limiter 'ampleur de ces
zen provided that the government refers consideraeduations. La Cou la majori€, conclut, qu'aux
tion of the proposed measure to an independent fins de |d)l.dEllaCharte canadienne, les trai-
commission. In reaching that conclusion, Lamer  tements des juges petreegtiits, hauss ou
C.J. relied orBeauregard, supra, which dealt with  bloge$ en autant que le gouvernement ait recours
the degree of protection to which superior courta une commission irgiendante pour examiner la
judges were entitled under s. 100 of tbanstitu-  mesure prop@s. Pour parvena Cette conclusion,
tion Act, 1867. Thus, attempting to determine the le juge en chef Lamer s’appuie sat Beatire-

gard, précité, qui portait sur le niveau de protec-
tion accor@” aux juges des cours sujgures en
vertu de l'art. 100 de l&oi constitutionnelle de
1867. Ainsi, tentant de eterminer I'applicabili¢’
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applicability of that decision to the interpretation  de cetteision pour l'interpetation de I'al. 1d)),
of s. 11¢l), he said, at paras. 160-61: iadare, aux par. 160-161 :

Since Beauregard defines the scope of Parliament’s Puisque d®BBéauregard définit I"etendue des pou-
powers with respect to the remuneration of superior voirs du Parlement relativerzemmureration des
court judges, it was argued before this Court that it had juges des coeresigs, il e plaidk devant notre
no application to the cases at bar. Cour qetdit’ inapplicable en I'egge.

To some extent, this question was dealt with in Dans une certaine mesure, cette quetstivam ~
Valente, where the Court held that s. @jLflid not entitle cbé dans I'aefValente, ol notre Cour a staguque I'al.
provincial court judges to a number of protections d)Ifaccorde pas aux juges des cours provinciales un
which were constitutionally guaranteed to superior court certain nombre des protections garanties par la Constitu-
judges. For example, while superior court judges may tion aux juges des canswsep. Par exemple, alors
only be dismissed by a resolution of both Houses of Par- que ces derniers ne pgavENDJLES que par suite
liament, this Court expressly rejected the need for the des@lution des deux chambres du Parlement, notre
dismissal of provincial court judges by provincial legis- Cour a expresefecart la récessi#” que les juges
latures. [Emphasis added.] des cours provinciales sogsoigws par les assem-

blées Egislatives provinciales. [Je souligne.]

| do not see in this passage any questioning of the  Je ne voia pas femise en question des con-
conclusions reached ialente those conclusions clusions de letrWalente, mais, bien au contraire,
were rather affirmed. Like Le Dain J., | therefore  leur eonation.A l'instar du juge Le Dain, je
find that it is not necessary that the procedure to  conclus donc qu'il n'esepassaire que la pro-
remove a provincial court judge include an addressedug de avocation d’'un juge d’'une cour provin-
of the legislature within the meaning of the pream-  ciale comprenne une adresse parlementaire aux
ble to theConstitution Act, 1867. fins du peambule de ld.oi constitutionnelle de

1867.

The appellant’s final argument is that the Que- L’appelant soutient finalement que I'Assembl”
bec National Assembly did not have the necessary  nationale ébeQui'avait pas la corafEnce
legislative jurisdiction to repeal the requirement egitlative requise pour abroger I'exigence de
for an address of the legislature for provincial 'adresse parlementaire pour les juges des cours
court judges. First, | have shown that there is no  provinciales. D’abord,efaomtE qu'une telle
such requirement. It may indeed be an ideal but it  exigence n’existe pas. Elle peut certes constituer
is not necessary in order to comply with the Con-  uealidmais elle n'est pasecéssaire pour se
stitution. Furthermore, the jurisdiction of provin-  conformada Constitution. Par ailleurs, la coep”
cial legislatures over provincial courts derives tence agsslBtures provinciales sur les cours
expressly from ss. 92(14) and (4) of f@enstitu-  provinciales écoule expregshent des par. 92(14)
tion Act, 1867, concerning respectively “The et (4) delai congtitutionnelle de 1867 concer-
Administration of Justice in the Province, includ-  nant respectivement « [I'ladministration de la jus-
ing the Constitution, Maintenance, and Organiza-  tice dans la province, y comprisateorgrie
tion of Provincial Courts” and “The Establishment  maintien et I'organisation de tribunaux de justice
and Tenure of Provincial Offices”. In exercising  pour la province » et « [fation et la tenure des
their jurisdiction, and within the limitations of the  charges provinciales ». Dans l'exercice de leurs
constitutional requirements, provincial legislatures  cetaptes et dans les limites des exigences
are authorized to adopt separate rules for the func-  constitutionnellegitéatlires provinciales sont
tioning of the various judicial councils they estab-  autm$s établir des egles de fonctionnement
lish: Reference re Remuneration of Judges of the  distinctes pour les diffents conseils de la magis-
Provincial Court, supra, at para. 167. trature qu’elles mettent sur pi&dnvoi sur la

rémunération des juges de cours provinciales, pré-
cité, par. 167.
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4. The Requirement that the Executive be 4. L'exigence gque le pouvedut#xsoit I
Bound by the Court of Appeal Report par le rapport de la Cour d’appel

In my view, the implications of the second argu- J'estime que le second argument soelar 72
ment put forward by the appellant for judicial I'appelant a des implications plus importantes en
independence are more significant. Indeed, what ematl’indEpendance judiciaire. En effet, il y a
we must consider is whether the judicial function  lieu de se demander si la fonction judiciaire est
is genuinely secure against any discretionary inter-eritalllement’l'abri de toute intervention diser”
ference by the Executive or other appointing tionnaire de la part decligkou de l'autor@”
authority, as required byalente, supra, p. 698, responsable des nominations, comme l'exige I'ar-
where a government is not bound by the findingset Mlente, précité, p. 698, lorsqu’'un gouverne-
and recommendations of a judicial inquiry body = ment n'est gagpdi’ les conclusions et recom-
concerning the removal of a provincial court mandations d'un organisme @tengudiciaire

judge. concernant la destitution d’un juge de cour provin-
ciale.
Le Dain J. considered this issue \falente. At Le juge Le Dain a examénla question dans I'ar- 73
pp. 697-98, he said: et'Valente. Il s'exprimait ainsi, aux p. 697-698 :

Whether or not the Executive should be bound by the Jestime qu'il est plus difficitetendtier si I'egcu-
report of the judicial inquiry — that is, whether the tif doit ou retre 1ié par le rapport de I'engté judi-
power to remove should be conditional upon a finding ciaira;d.si le pouvoir deevocation doitefre assu-
of cause by the judicial inquiry, as is now provided by jetta ‘condition que I'enié judiciaire ait constat”
s. 56(1) of theCourts of Justice Act, 1984 — | find I'existence d’un motif, comme le @vdit maintenant le
more difficult. Certainly, it is preferable, but | do not par. 56(1) dd.da de 1984 sur les tribunaux judi-
think it can be required as essential to security of tenureiaires. Cela est certainement giérable, mais je ne
for purposes of s. 1d). The existence of the report of pense pas que cela prtiss@ds’ comme essential °
the judicial inquiry is a sufficient restraint upon the I'inamovibiltour les fins de I'al. H). L'existence du
power of removal, particularly where, as provided by rapport d'etegyddiciaire constitue une restriction
s. 4 of theProvincial Courts Act, the report is required suffisante du pouvoir @wocation, particuifement
to be laid before the legislature. lorsque, commedeqitTart. 4 de laLoi sur les cours
provinciales, le rapport doiefre dfpog devant le corps
legislatif.

This statement must be explained and put back Cette affirmation doitefre nuaneé et replaeé 74
in its context. First, | note that Le Dain J.  dans son contexte. D’abord, je note que le juge Le
expressed great reluctance to conclude that the  &uaattait de efieuseseaServesa conclure que
Executive did not necessarily have to be bound by  le pouveicutik ne devait pasetessairement
the findings of a judicial inquiry body exonerating etre lié par les conclusions d’exeration de I'or-

a judge in order to comply with the requirements  ganisme d&mrqgjudiciaire pour se conformer
of judicial independence; he took pains to point  aux exigences depémdiance judiciaire; il ne
out that this issue was “more difficult” to deter-  manquait pas de souligner que cette getstion
mine, that it would certainly be “preferable” to  « plus difficilea» tfancher, gu'il serait certes
conclude otherwise, but that this was not necessary eférpble » de conclure autrement, mais qu'il
“particularly whee . . .the report is required to be aidit pas atessaire « partica@iement lorsque
laid before the legislature”. In addition, although [...] le rapport dti¢ @po€ devant le corps
this Court did reach that conclusion, it was not egis$latif ». De plus, bien que notre Cour ait conclu
unaware that this aspect of the Ontario legislation  en ce sens, @it pas non plus sans ignorer
had been amended while the case was under que cet aspeagisldéion ontarienne avaite
appeal. Section 56(1) of the n&@wurts of Justice  modifié en cours d'instance. En effet, la nouvelle
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Act, 1984, S.O. 1984, c. 11, specifically provided Loi de 1984 sur les tribunaux judiciaires, L.O.
that the Executive was bound to accept a finding of 1984, ch. léyoyait peci€ment a son
the judicial inquiry body exonerating the judge. par. 56(1) queetetif serait tenu d’accepter une
Le Dain J. expressly acknowledged, in one of the  conclusion deatorn formute par l'orga-
introductory paragraphs of his reasons, that “[sJub-  nisme d&aqudiciaire. Le juge Le Dain recon-
sequent changes in the law governing the Provin-  naissait espress” dans un paragraphe intro-
cial Court (Criminal Division) and its judges ductif de ses motifs, que «][lles changements
[were] relevant to the question of the continuing  sglbents appces au droit egissant la Cour
independence of the tribunal to which the matter  provinciale (Division criminelle) et ses juges
[might] be remitted for determinationValente, at  [étaient] pertinents en ce qui concerne la question
pp. 683-84. Furthermore, it is important to point  de Bpdhdance permanente du tribunal auquel
out that the issue of the deference that the Execu- I'affaire [poureti? Tenvoge » : Valente,
tive must show for a decision of the judicial p. 683-684. Par ailleurs, il importe de souligner
inquiry body had not been included in the list of  que la question def@eedce que doit manifester
the grounds of appeal raised by the appellant le pouveacutixa I'endroit de la dCision de
before this CourtValente, at pp. 680-82. As a  l'organisme d’emrdejudiciaire ne faisait pas par-
result, the remarks of Le Dain J. were merely tie de la liste de moyens eylar Tappelant
obiter dicta, and do not bind the courts below and  devant notre Cdatente, p. 680-682. En ce
need not today be overruled by this Colefer-  sens, les commentaires forresiipar le juge Le
ence re Remuneration of Judges of the Provincial Dain ne sont qu’une opinion incidente qui ne sau-
Court, supra, par. 168. rait lier les juridictions iefieures et que notre
Cour n'a pasa‘renverser aujourd’huiRenvoi sur
la remunération des juges de cours provinciales,
précité, par. 168.

To the foregoing, | would finally add that the A ces motifs, j'ajouterai finalement que laak
decision of this Court was based on a review of all  sion de notre Cour reposait studmele I'en-
the relevant provisions of the provincial legislation =~ semble des dispositions pertinentes des lois pro-
in force at that time regarding the tenure of judges.  vinciales ermmatiinamovibilig des juges qui
That analysis established that “[ijn some cases thetaierit alors en vigueur. Cette analyseldit que
executive government is bound by the report of the  «[d]ans certains cas, le poecoitifeXtait lié
inquiry; in most cases the government is not bound  par le rapport étengahs la plupart des cas, le
by it": Valente, at p. 696. The situation today is  gouvernement ne l'est pa&bente, p. 696. La
quite different. situation est bien dfénte aujourd’hui.

A current survey of provincial legislation actu- En effet, le pesent recensement des lois provin-
ally establishes the following facts. In British  cialeséle plutt les faits suivants. En Colombie-
Columbia and Newfoundland, the judicial council  Britanniqueaeferre-Neuve, le Conseil de la
(or in British Columbia a judge of the provincial  magistrature (ou en Colombie-Britannique, un juge
Supreme Court) may directly recommend removal  de la Couesgpde la province) peut directe-
of a judge without the need for any government  ment recommandeerdettdd un juge de ses
involvement, subject, however, to an appeal to the  fonctions sans qu’aucune intervention du gouver-
provincial Court of Appeal: see ss. 28(1) and 29 of nement ne soissaire, sujet toutefos un
the Provincial Court Act, R.S.B.C. 1996, c. 379, appalla Cour d'appel de la province: voir le
and ss. 22 and 23 of therovincial Court Act, par. 28(1) et I'art. 29 de IRrovincial Court Act,
1991, S.N. 1991, c. 15. In Ontario, the Northwest R.S.B.C. 1996, ch. 379, et les art. 22 et 23 de la
Territories and Nunavut, after the judicial council Provincial Court Act, 1991, S.N. 1991, ch. 15. En
has recommended that a judge be removed, it pro-  Ontario, dans les Territoires du Nord-Ouest ainsi
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vides a copy of its recommendation to the Minis- qu’au Nunavut, une fois que le Conseil de la
ter, who must table it before the legislature. The  magistrature a recommandéstitution d'un
latter may then make a recommendation for juge, il fournit une copie de sa recommandation au
removal without any involvement on the part of  ministre qui doit époder devant I'Assernds’
the government: see s. 51@urts of Justice Act,  législative. Cette deraeié peut ensuite formuler
R.S.0. 1990, c. C.43, and s. 3118 ritorial Court  une recommandatioa Cet effet sans aucune inter-
Act, R.S.N.W.T. 1988, c. T-2. In every other prov-  vention du gouvernement : voir I'art. 51.8de la
ince, the government makes the decision teur les tribunaux judiciaires, L.R.O. 1990, ch.
remove a judge without a prior address of the leg-  C.43, et I'art. 31.8 ld&# kr la Cour territo-
islature, but is bound by the recommendation ofiale, L.R.T.N.-O. 1988, ch. T-2. Dans toutes les
the judicial council. In Alberta, Saskatchewan, autres provinces, le gouvernement prewi la d”
Prince Edward Island and Nova Scotia, the Lieu-  sion de destituer un juge sans qu’il n'y ait eu au
tenant-Governor in Council may make an order for eafable d'adresse parlementaire, mais il est Ii’
that purpose only upon a recommendation of the  par la recommandation du Conseil de la magistra-
judicial council: see ss. 32.6(R)( 32.7(2) and ture. En Alberta, en Saskatchewanllle-du-
32.91 of thedudicature Act, R.S.A. 1980, c. J-1, Prindedouard et en NouvellEeosse, ce n'est
ss. 62(2)4) and 62(7) of thé’rovincial Court Act,  que si le Conseil de la magistrature recommande la
1998, S.S. 1998, c. P-30.11, s. 10(7) of Hrevin-  destitution du juge, que le lieutenant-gouverneur
cial Court Act, R.S.P.E.l. 1988, c. P-25, and s. 6(4) en conseil gmettre un déret en ce sens : voir
of the Judges of the Provincial Court Act, R.S.N.S.  l'al. 32.6(2)), le par. 32.7(2) et I'art. 32.91 de la
1989, c. 238. Finally, in Manitoba, New Bruns- Judicature Act, R.S.A. 1980, ch. J-1; I'al. 62@)
wick and Yukon, if the judicial council (or the et le par. 62(7) d®davincial Court Act, 1998,
judicial ethics tribunal in Yukon) recommends that  S.S. 1998, ch. P-30.11; le par. 10(Brdeita
the judge be removed (that decision is subject taial Court Act, R.S.P.E.l. 1988, ch. P-25, et le
appeal to the provincial or territorial Court of  par. 6(4) ddudges of the Provincial Court Act,
Appeal in Manitoba and Yukon), the Lieutenant- R.S.N.S. 1989, ch. 238. Finalement, au Manitoba,
Governor in Council (or the Commissioner in  au Nouveau-Brunswick et au Yukon, si le Conseil
Executive Council in Yukon) must act on the rec- de la magistrature (ou le tribuna&odeoldgie
ommendation: see ss. 39.1f)@nd 39.4 of the judiciaire dans le cas du Yukon) recommande la
Provincial Court Act, R.S.M. 1987, c. C275, destitution du juge (laquebeision est sujetta °
ss. 6.11(4Y) and 6.11(8) of thérovincial Court  appela la Cour d’appel de la province ou du terri-
Act, R.S.N.B. 1973, c. P-21, and ss. 49B¥nd toire dans le cas du Manitoba et du Yukon), le lieu-
50(2) of theTerritorial Court Act, S.Y. 1998, c. 26.  tenant-gouverneur en conseil (ou le commissaire
From this view of the legislative landscape, | con-  en conseitdi dans le cas du Yukon) doit y
clude that every Canadian province has taken the  donner suite : voir I'al. BPet(llart. 39.4 de la
necessary measures to ensure that provincial courbi sur la Cour provinciale, L.R.M. 1987, ch.
judges are secure against any discretionary inter-  C275; I'al. 6l Bfdle par. 6.11(8) de laoi sur
ference by the Executive, in that the Executivela Cour provinciale, L.R.N.-B. 1973, ch. P-21, et
remains bound by the finding of a judicial inquiry  I'al. 4%(Bgt le par. 50(2) de lhoi sur la Cour
body exonerating a judge. territoriale, L.Y. 1998, ch. 26. Ce portrait de la
situation m’'anehea conclure que I'ensemble des
provinces canadiennes ont pris les mesueges’
saires pour s’assurer que les juges de cours provin-
ciales soient I'abri de toute intervention dissr”
tionnaire de la part de I'excutif en faisant en sorte
que ce dernier demeureelipar une conclusion
d’exorération formuge par I'organisme d’engté
judiciaire.
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In my view, Quebec is not an exception in this A mon avis, le Qabec ne fait pas figure d’ex-

regard. Although the government makes the final
decision regarding removal, as | statedRwffo,
supra, at paras. 67 and 89, nonetheless the govern-
ment, under the actual terms of s.@3.A., “may
remove a judge only upon a report of the Court of
Appeal” (emphasis added). The use of that word-
ing is not a mere question of style; rather, it indi-
cates a real intention on the part of the legislature
that the Executive be bound by a finding of the
Court of Appeal exonerating the judge. | am there-
fore of the opinion that s. 95.J.A. meets this con-
stitutional requirement.

cepiare ‘chapitre. Bien que le gouvernement

soit le titulaire de la e€ision finale en matie de

destitution, comme je [l'affirmais dans I'affaire

Ruffo, précit, par. 67 et 89, il demeure que celui-

ci, selon les tere@esnde I'art. 9%.T.J., « ne
pemetfre un juge que sur un rapport de la
Cour d'appel » (je souligne). L'emploi d’'une telle
formulation n’est pas qu’'une simple question de
style, mais indique une ectwile du €gisla-

teur que le pouamugixsoit Ié par une conclu-

sion d’exergdtion prononeé par la Cour d’appel.
Je suis donc d'avis que l'art.LI9RJ. respecte

cette exigence constitutionnelle.

To conclude on this question, | would point out
that although it was raised by the parties, in the
case at bar the Court of Appeal actually concluded
in its report that there was justification for the rev-
ocation of the appellant's commission. Thus, there
is no danger that the scenario of the government
not being bound by a finding of the Court of
Appeal exonerating the appellant will arise.

En terminant, je soulignerai que bien que cette

guestion fut seulear les partiea linstance,

endespa Cour d'appel a effectivement conclu
dans son rapd@xistence d’'un motif justifiant
daocation de la commission de ['appelant.

Ainsi, I'hgsethsuivant laquelle le gouverne-
ment ne serait pggali‘la conclusion d’'exend-
tion promenpar la Cour d’appel ne risque pas

de se peSenter.

5. Answers to the Constitutional Questions

| would therefore answer the constitutional
guestions as follows:

1. Is the rule of law — adopted in 194Ac{ to amend 1.
the Courts of Justice Act, S.Q. 1941, c. 50, s. 2,
assented to on May 17, 1941) and now found in s. 95
of the Courts of Justice Act, R.S.Q., c. T-16 —
allowing the government to remove a judge without
an address of the legislature of no force or effect to
the extent that it infringes the structural principle of
the independence of the judiciary which is guaran-
teed by the preamble to ti@onstitution Act, 18677

No.

2. If the answer to the first question is in the negative, is
the rule of law contained in s. 95 of t@®urts of
Justice Act, R.S.Q., c. T-16, of no force or effect on
the ground of inconsistency with the structural prin-
ciple of the independence of the judiciary guaranteed
by the preamble to th€onstitution Act, 1867, to the
extent that the government may dismiss a judge with-

5. legworises aux questions constitutionnelles

Je éponds donc aux questions constitutionnelles
de ladan suivante :

La regle de droit — adop€ en 1941L©i modifiant
la Loi des tribunaux judiciaires, S.Q. 1941, ch. 50,
art. 2, samditeni7 mai 1941) et actuaespar
lart. 95 de laoi sur les tribunaux judiciaires,
L.R.Q., ch. T-16 — permettant au gouvernement de
destituer un juge sans adresse parlementaire est-elle
ie@mte dans la mesura elle porterait atteinte au
principe structurel degéndance de la magistra-
ture lequel est garanti par leepmbule de ld oi
constitutionnelle de 18677

Non.

2. S'il doé Bpondu egativementa’la premeére
question, la&gle de droit contenue l'art. 95 de la
Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16,

est-elledrapié au motif d’'incompatibiétavec le
principe structurel cepimdince de la magistra-
ture garanti par le gambule de ldoi constitution-
nelle de 1867, dans la mesureuole gouvernement
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out being bound by the conclusions and recommen- pewetife un juge sarstré @ par les conclu-
dations of the report of the Court of Appeal? sions et recommandations du rapport de la Cour
d’'appel?
No. Non.
C. Rules of Procedural Fairness C. Lesregles d équité procédurale
1. Relevant Statutory Provisions 1. Les dispositi@tgslatives pertinentes
Courts of Justice Act, R.S.Q., ¢. T-16 Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16 80

268. The council may, after examining a complaint, 268. Le conseil peut, aps I'examen d’une plaintegdi-

decide to make an inquiry. It must make an inquiry, der de faireetmqll” est tenu cependant de faire
however, if the complaint is lodged by the Minister of eztqusi la plainte est pes” par le ministre de la Jus-
Justice or if the latter requests it pursuant to the third tice ou si ce dernier lui fait une demande en vertu du
paragraph of section 93.1. trasie aliea de l'article 93.1.

269. To conduct an inquiry on a complaint, the council 269. Pour mener I'encete sur une plainte, le conseil
establishes a committee consisting of five persons cheetablift un comi” formé de cinq personnes choisies
sen from among its members and designates a chairman parmi ses membresighdé parmi elles un ¢si-

among them. dent.

Three persons are a quorum of the committee. Le quorum duecestide trois personnes.
272. The committee hears the parties, their attorney272. Le comi€ entend les parties, leur procureur ainsi
and their witnesses. que leussroéins.

It may inquire into the relevant facts and call any per- Il peut seEniqdes faits pertinents et convoquer
son apt to testify on such facts. toute personne apdendigner sur ces faits.

The witnesses may be examined or cross-examined dresin$ peuvenetfe interrogs ou contre-inter-
by the parties. ragg par les parties.
275. The committee may make rules of procedure or275. Le comig peut adopter desgles de praadure ou
rules of practice for the conduct of an inquiry. de pratique pour la conduite d'unetenqu”

If necessary, the committee or one of its members S'ilestgsaire, le conaitbu I'un de ses membres

makes the orders of procedure, based on the Code of rend, en s’inspirant du Codedieepobdgle (chapi-
Civil Procedure (chapter C-25), that are necessary for tre C-25), les ordonnancesederpr@cessaires -
the carrying out of its duties. I'exercice de ses fonctions.

277. The committee submits the report of its inquiry and277. Le comig8 soumet son rapport d’ergfe” et ses

its recommendations to the council. It transmits that recommandations au conseil. Il transmet au ministre de
report to the Minister of Justice; in addition, it transmits la Justice ce rapport; de plus, il lui transmet copie de son
a copy of its record of the inquiry in the case where the dossier @tndafs le casude conseil fait la recom-

council makes the recommendation provided for in par- mandat®ru@mar le paragraptiede I'article 279.

agraphb of section 279.

278. If the report of the inquiry establishes that the com-278. Si le rapport d’encete €tablit que la plainte n’est

plaint is not justified, the council notifies the judge con- pas dendé conseil en avise le juge conegrié
cerned, the Minister of Justice and the plaintiff. That ministre de la Justice et le plaignant. Cet avis est
notice states the grounds on which it is based. motiv’

279. If the report of the inquiry establishes that the com-279. Si le rapport d’encgte établit que la plainte est
plaint is justified, the council, according to the recom- famde conseil, suivant les recommandations du rap-
mendations of the report of the inquiry, port d'eetgy”
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(a) reprimands the judge; or a) réprimande le juge; ou

(b) recommends that the Minister of Justice and b) recommande au ministre de la Justice et procureur
Attorney General file a motion with the Court of Appeal engyal de pesenter une regtéa la Cour d’appel con-

in accordance with section 95. foementa I'article 95.
281. The council may retain the services of an advocat@81. Le conseil peut retenir les services d’'un avocat ou
or of another expert to assist the committee in the con- d’'un autre expert pour assisterdedaomitla con-
duct of its inquiry. duite de son ergje’
2. Duty to Act Fairly 2. L'obligation d’agiequitablement
SinceNicholson v. Haldimand-Norfolk Regional Depuis I'aret Nicholson c. Haldimand-Norfolk

Board of Commissioners of Police, [1979] 1 S.C.R. Regional Board of Commissioners of Palice,
311, compliance with the rules of natural justice, [1979] 1 R.C.S. 311, le respeegléssde la jus-
which was required of the courts, has been tice naturelleetaiti Ié lot des tribunaux judi-
extended to all administrative bodies acting under  ciairete éténdua I'ensemble des organismes
statutory authority, where they are expressed as the  administratifs qui agissent sou® |deifarii
rules of procedural fairness (“duty to act fairly”).  sous le vocable alfges” dEquie pro&durale
The fact that a decision is administrative and duky to act fairly »). Il suffit qu’'une d@cision
affects “the rights, privileges or interests of an  administrative soit susceptible de porter atteinte
individual” is sufficient to trigger the application  aux « droits, pegiés ou biens d'une personne »
of the duty of fairnessCardinal v. Director of  pour que le processus dans lequel elle s’inscrit
Kent Ingtitution, [1985] 2 S.C.R. 643, at p. 653, doig€e respectueux de 'obligation d’'agiquii-
and Baker v. Canada (Minister of Citizenship and  tablement :Cardinal c. Directeur de I'établisse-
Immigration), [1999] 2 S.C.R. 817, at para. 20. ment Kent, [1985] 2 R.C.S. 643, p. 653, Béker c.
The Conseil de la magistrature and its committe€Canada (Ministre de la Citoyenneté et de I’ lmmi-
of inquiry are not exceptions and are therefore subgration), [1999] 2 R.C.S. 817, par. 20. Le Consell
ject to this principle. IrRuffo, supra, following a  de la magistrature et son cariteng&te n'y font
review of the various judicial ethics arrangements  pas exception et sont donc assuogtbisncipe.
in Canada, | found accordingly, at para. 77: Dans didrdffo, précite, apes un recensement
des difErents systmes de @ontologie judiciairea”
Iechelle nationale, je concluais en ce sens, au
par. 77 :

In short, each system has its own rules, but they are Chageensystn somme, est pourvu @gles qui
all based on the same guiding principle: ensuring com- lui sont propres, mais qui n’en sont pas moins I'expres-
pliance with judicial ethics through proceedings that sion dmenprincipe directeur : veiller au respect de la
comply fully with the duty to act fairly. a@bntologie judiciaire au moyen de peocires qui
soient les plus harmonieuses avec l'obligation d'agir
équitablement.

Essentially, the duty to act fairly has two com- L'obligation d'agir équitablement comporte
ponents: the right to be heard (thedi alteram  essentiellement deux volets, soit le droietd”
partem rule) and the right to an impartial hearing  entendwgléaudi alteram partem) et le droita
(thenemo judex in sua causa rule). The nature and  une audition impartialegle’nemo judex in sua
extent of the duty may vary with the specific con-causa). La nature et la pa€ de cette obligation
text and the various fact situations dealt with by  peuvent varier en fonction du contexte particulier
the administrative body, as well as the nature of et deserdiftés ealitts auxquelles I'organisme
the disputes it must resolv@yndicat des employés  administratif est confroetainsi que de la nature
de production du Québec et de I’ Acadie v. Canada  des litiges qu'il est appeh trancher Syndicat des
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(Canadian Human Rights Commission), [1989] 2  employés de production du Québec et de I’ Acadie

S.C.R. 879, at pp. 895-96, cited with approval inc. Canada (Commission canadienne des droits de
2747-3174 Québec Inc. v. Quebec (Régie des la personne), [1989] 2 R.C.S. 879, p. 895-896,
permis d'alcool), [1996] 3 S.C.R. 919, at para. 22, propo<itvec approbation dans letri2747-

and Ruffo, supra, at para. 88. Thus, iBaker, 3174 Québec Inc. c. Québec (Régie des permis

supra, at paras. 23-28, L'Heureux-Deld. specifi- d'alcools), [1996] 3 R.C.S. 919, par. 22, Rtiffo,

cally pointed out that several factors have been ecifd, par. 88. Ainsi, dans 'aetBaker, précit,
recognized in the jurisprudence as relevant to  par. 23-28, le juge L'HeureaxrBpélait pe-
determining what is required by the duty of proce- ewrisht que la jurisprudence recornnglusieurs

dural fairness in a given set of circumstances. facteurs parndiner les exigences deduig

While she did not provide a comprehensive list of  pdarale dans un contexte denivans en dres-

such factors, she referred to: (1) the nature of the  ser une liste exhaustive, elle mentionne: (1) la
decision being made and the process followed in  nature dediaiai recherd® et le processus
making it; (2) the nature of the statutory scheme  suivi pour y parvenir; (2) la natwginie Egis-

and the terms of the statute pursuant to which the Ilatif et les termes de la loi en vertu de laquelle I'or-
body operates; (3) the importance of the decision  ganisme en question agit; (3) I'importance de la
to the individual or individuals affected; (4) the ediSion pour les personnesegs; (4) les attentes
legitimate expectations of the person challengingegitimes de la personne qui contestedeision; et

the decision; and (5) respect for the choices of pro-  (5) le respect des choix eduprogle I'orga-
cedure made by the agency itself, particularly  nisme administratif aeoienfaits, particudire-

when the statute leaves to the decision-maker the  ment quand la loi lui en confie le soin. C’est dans
ability to choose its own procedures. It is from this  cet esprit que jexaminerai maintenanedes all’
perspective that | will now consider the allegations  tions de violation etgesrde Bquie pro&du-

of breach of the rules of procedural fairness made  rale smdepar I'appelant en I'espe.

by the appellant in the instant case.

(a) Right to be Heard a) Le droit d'étre entendu

The appellant contends, first, that he did not L'appelant petend d'abord qu'il n'a pasepéfi- 83
receive sufficient notice of the findings that might e a’un pgavis suffisant quant aux conclusions
be made by the committee of inquiry and was not  susceptildée di€es par le comgtd’enqete et
granted a supplementary hearing, separate from the  qu'il n’a pas obtenu une auditemeotzilé et
first, to state his views regarding appropriate sanc-  distincte de lagpeeafin d’exprimer son point
tions for his conduct. de vue sur les sanctions appegdi sa conduite.

He argues that at the time of the argument Il fait valoir que, lors de laesince de plaidoiries 84
before the committee of inquiry on March 26, tenue le 26 mars 1997 devant le denigigte,

1997, his counsel expressed the wish to make sub-  son procureur aeelprgnihait de faire des
missions regarding the sanctions applicable to the eseptations sur les sanctions applicables aux
appellant’'s breaches of the code of ethics should  manquemeotdolbgiques de I'appelant si le

the committee find that the complaint was justi-  cemeti arrivaita’ la conclusion que la plainte

fied. He stated at that time that he would prefer teetait” fondfe. Il mentionnait alors qu'il pférait

be aware of the extent and gravity of the breaches  dpart@mpleur et la gravet’des manquements
found to have been committed before making retenus avant de se prononapolsea cette
argument. In response to this concern, the commit- eoqmupation, le comeétd’enq@te envoyait le 30

tee of inquiry sent a letter to counsel for the appel- mai 1997 une lettre au procureur de I'appelant
lant, on May 30, 1997, in which it stated that it did dans laquelle il disait souhaiter ne pas communi-
not wish to communicate a portion of its inquiry  quer deofapgliminaire une partie de son rap-
report in advance, since the report constituted a  port d&acquiisque celui-ci constituait un tout
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whole which it was inappropriate to sever; it  qu'ietdit pas opportun de scinder, et qu'en con-
accordingly invited him to make allTRANSLA-  séquence, il I'invitaita’ lui faire part de « toutes les
TION] “relevant submissions concerning the sanc- easntations pertinentes relativwe$a sanctiora”
tion to be recommended should the Committee’s  recommander, advenant que le rapport du Comit”
report determine that the complaint is justified”. etablisse que la plainte est fa®ds. Le plaignant,
The plaintiff, the Minister of Justice of Quebec, le ministre de la Justice dbeQuavait, quard °
had already indicated that he planned to leave the @jd,fdit part de son intention de s’en remettre
matter to the committee’s discretion. When coun-a la discetion du comi’. Devant un premier refus
sel for the appellant initially declined to make rep-  du procureur de I'appelanesgenpsi son point
resentations, the committee repeated its invitation.  de vue, le ecofititie son invitation. Finale-
Eventually, on July 11, 1997, the committee sub- ment, le eosttimet son rapport le 11 juillet
mitted its report without having received any sub- 1997 sans awirde repesentations de la part
missions on behalf of the appellant, or the Minis-  de I'appelant ou encore du ministre.

ter.

(i) Whether Notice was Given (i) L'existence d'unepwis

First, the appellant relies on the decision of this D’abord, I'appelant invoque l'agt” de notre
Court in Canada (Attorney General) v. Canada  Cour dans I'affair€Canada (Procureur général) c.
(Commission of Inquiry on the Blood System), Canada (Commission d'enquéte sur le systéme
[1997] 3 S.C.R. 440, to require notice, in confi- d approvisionnement en sang au Canada), [1997]
dence, informing him before the conclusion of the 3 R.C.S. 440, pour exigegamnspisous le sceau
hearings as to the various findings that might be  de la confidemtiflitformant avant la fin des
made against him. In my view, that decision is of  audiences desetlif€s conclusions susceptibles
no assistance to the appellant in the case at bar.etredies contre lui. Je congidt que cetteeti-
That requirement was imposed in a very particular ~ sion n’est d’aucun sad@appelant en I'esggce.
context, one that is unique to commissions of Cette exigence fut faerdals un contexte bien
inquiry which have a duty to “investigate and  particulier, propre aux commissions efenqu”
report on the state and management of the busi- ebarde «faire engté et rapport sur toute
ness, or any part of the business, of the depart- question touck#att ¢f I'administration des
ment . . .and the conduct of any person in that ser-  affaires de son en@idt’. .] sur la conduite,
vice” (s. 6,Inquiries Act, R.S.C. 1985, c. I-11). In  [...] de toute personne y travaillant » (art. 6 de la
the course of such an inquiry, the commissionersoi sur les enquétes, L.R.C. 1985, ch. I-11). Dans
have the authority to make a finding of misconduct  le cadre de cettetentgs commissaires ont le
against specific organizations or individuals and  pouvoir d'imputer une dagdés drganismes @u °
are required, where that is the case, to give those  des personnes en particulier et doivent, le cas
persons who are not parties to the inquiry warningechéant, donner ‘ces personnes, qui ne sont pas
of findings which may be made against them in the  padidengléte, un peavis les informant des
final report (para. 56). conclusions susceptiblestrd tigesa leureégard

dans le rapport final (par. 56).

In the case in bar, the committee of inquiry of En lI'espece, le comé d’enq@te du Conseil de
the Conseil de la magistrature did not hold a gen-  la magistrature ne tient pas wte engieral,
eral inquiry; it examined a specific complaint dtudie une plainte pcise pome a I'encontre
made against a particular judge. That judge was a  d'un juge en particulier. Ce juge est partie prenante
party to the proceedings from the outset and wases lel @but des praadures et est, en catgience,
accordingly informed of the allegations made inferd€ ce qui lui est reproehDe toute fegn,
against him. In any case, | am of the view that the  j'estime que I'appelaptédici€ d'un peavis

appellant had sufficient advance notice in the cir-  suffisant dans les circonstances de cette affaire.
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cumstances of this case. In accordance with s. 266  Coafioemta I'art. 266L.T.J., sur Eception de
C.J.A,, on receipt of the complaint the Conseil for-  la plainte, le Conseil en communiquait une copie
warded a copy of it to the judge. Furthermore, on  au juge. De plus, deriérf1997, les intimés
February 6, 1997, the respondents filed a pleadingeposiient un acte de peakire intitu€ « PEci-
entitted [TRANSLATION] “Particulars voluntarily  sions volontairement fournies par le plaignant »
provided by the plaintiff’, in which they detailed  dans lequel elleiggient I'objet de la plainte.

the subject matter of the complaint. In the circum-  Dans ce contexte, I'appelant connaisshierir’
stances, the appellant was well aware of all the  I'ensemble des conclusions d’inconduite suscep-
findings of misconduct that might be made against tiblesrel'fiees contre lui et I'obligation d’'agir

him, and the committee of inquiry complied with equitablement qui incombait au comid’enq&te a

its duty to act fairly in that regard. et respe@éa cetegard.

(i) Separate Supplemental Hearing (ii) L'audition supEntaire et distincte

The appellant also contends that he had a right L'appelant petend aussi avoir droé une audi- 87
to a separate hearing on the question of sanctions, tion distincte sur les sanctions. Il s’appuie sur la
citing the procedure followed by the British  peatire utili€e par la Commission des valeurs
Columbia Securities Commission and considered  n®bii'de la Colombie-Britannique et exami-
by this Court inPezim v. British Columbia (Super-  née par notre Cour dans l'atiPezim c. Colombie-
intendent of Brokers), [1994] 2 S.C.R. 557, at Britannique (Superintendent of Brokers), [1994] 2
p. 608. While lacobucci J. did not specify whether  R.C.S. 557, p. 608. Szuiseprs'il s’agissaita’
the procedure in question was necessary or even  d'unedw@ciecessaire, ou eme souhaitable,
desirable in order to comply with the requirements  pour se conformer aux exigen@spie proe-
of procedural fairness, he did say simply that this  durale, le juge lacobucci mentionne simplement
was the procedure chosen by the Commission for  cataitla proedure choisie par la Commission
its inquiry. dans le cadre de son eatpu”

Similarly, the committee of inquiry of the Con-  Au méme titre, le comi’d’enqete du Conseil 88
seil de la magistrature was master of its own pro-  de la magisteditré matre de sa prasdure en
cedure in the case at bar.Uestribunaux adminiss  I'espéce. Le professeur Y. Ouellette, dans son
tratifs au Canada : Procédure et preuve (1997), at  ouvragées tribunaux administratifs au Canada :

p. 92, Professor Y. Ouellette comments as followdProcédure et preuve (1997), p. 92, commente ainsi
on the autonomy of administrative tribunals in  l'autonomie dont jouissent les tribunaux adminis-

developing their own quasi-judicial procedure: tratifs daetalioration de leur predure quasi
judiciaire :
[TRANSLATION] From the time that the first appellate e®lapparition des premiers tribunaux administratifs

administrative tribunals emerged in the United King- d’appel au Royaume-Uretaut dU sécle, les parti-

dom early in the century, advocates of judicialization sans de la judiciarisation et ceux de I'autonomie de la
and advocates of procedural autonomy confronted each equoeSe sont affroes’et 'on s’est alors demamdi

other, and the question was raised at that time as to l&dnax judiciaire devait ou non servir de source
whether or not judicial procedure should be used as a etiygplou de moele a imiter. L’affaire Local
suppletive source or as a model to be emuldtedal Government Board c. Arlidge [[1915] A.C. 120 (H.L.)]
Government Board v. Arlidge [[1915] A.C. 120 (H.L.)] peuefre considfée comme l'aef de principe, orientant

may be regarded as the leading decision, firmly movingesoltiment la praiure vers I'autonomie et leejidi-

procedure in the direction of autonomy and dejudicial- ciarisation . . .
ization. . . .
Lord Haldane began by explaining that granting D’abord, Lord Haldane explique que l'octroi d’'une

appellate jurisdiction to an administrative agency rather evemge d'appeh un organisme administratif phat”
than a court was the expression of a change in legisla- a wu’iribunal judiciaire exprime un changement de
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tive policy and that the consequences of this political politiquesdisl&iteur et qu’il faut accepter les cens’

choice must be accepted. The agency must, of course, quences de ce choix politique. L’organisme doit certes
act in a judicial manner, but it must be assumed, absent agir judiciairement, mais on daireogsil ledgis-

any indication to the contrary, that the legislator wished lateur, en I'absence d'indication contraire, a voulu lais-
to let the agency determine its own procedure so that it ser l'organisoigedde sa preciure pour pouvoir

could act efficiently. Lord Shaw even went so far as to agir efficacement. Lord Shawmea jumSqLa’ mettre

warn the judiciary against the temptation to impose its en garde le pouvoir judiciaire contre la tentation d'impo-
own methods on administrative tribunals. It is to him ser ses proped®odes aux tribunaux administratifs.

that we owe the famous proposition: the tribunal is the @dst que I'on doit la eleébre proposition : le tribu-

master of its own procedure. nal estitretle sa prasdure.

The Quebec legislature has formally recognized Le législateur qafécois a consaercette auto-
this autonomy in the specific case of the committee  nomie dans le cas particulier du denmtgte
of inquiry of the Conseil de la magistrature by du Conseil de la magistrature par I'adoption de
enacting s. 27%.J.A., expressly authorizing it to  l'art. 27B.T.J., en lui permettant expregsent
make rules of procedure or rules of practice that it  d’adopterelgles de praedure ou de pratique
may find appropriate for the conduct of an inquiry,  qu’il juge convenir aux circonstances de son
and to make the orders, based onGbde of Civil englete et de rendre, en s’inspirant Gade de
Procedure, that are necessary for the carrying outprocédure civile, les ordonnancesenéssairesa
of its duties. Thus, the committee was fully justi- I'exercice de ses fonctions. Ainsi, leecsaitt”
fied, out of concern for efficiency, in refusing to  pleinement juwstifle refuser la tenue d'une
hold a separate hearing. audienepage dans un souci d’efficaeit”

Furthermore, the facts of this case show that the Par ailleurs, il ressort des faits de cette affaire
committee of inquiry made a genuine effort to  que le cediEng&te a fait un efforteél pour
allow the appellant to make representations. While  permattfappelant de msenter son point de
it informed him that the report to be submitted to  vue. Tout en l'informant que le rapp&pbser
the Conseil de la magistrature could not be severed au Conseil de la magistrature ne gimuvait ~
in order to issue part of it in advance, it twice gave  sciafili d’en faire connee un aspect de ¢an
the appellant an opportunity to be heard, in writ- eliprinaire, il a fournia' I'appelant, et cea deux
ing, and even orally, on the question of the various  reprises, I'occasion de se faire enteedrd,gtar -
applicable sanctions. eme verbalement, sur les dif€ntes sanctions

applicables.

| therefore find that the appellant’s right to be Je conclus donc que le droit de I'appelarstia”
heard was fully respected in the circumstances and  entestdipkeinement respextians les circons-
| reject that ground of appeal. It remains to con-  tances et je rejette ce moyen d'appel. &este
sider the second aspect of the duty to act fairly: the  miner le second volet que comporte I'obligation

right to an impartial hearing. d’agi&quitablement, soit le drod Une audition
impartiale.
(b) Right to an Impartial Hearing b) Le droit a une audition impartiale

The appellant argues that the decision-making L'appelant petend que la structuredsionnelle
structures of the Conseil de la magistrature are also  du Conseil de la magistraggalesaenit con-
contrary to the rules of procedural fairness, in that traire egbes de Equig pro&durale, en ce que
the Conseil is bound to follow the recommenda- le Conseil est contraint de suivre les recommanda-
tions of its committee of inquiry. He says that tions de son eodighqete. Il pgcise que s'il
although the Conseil may delegate its power of  est possible pour le Conselégeed son pou-
inquiry it must still be the ultimate decision-maker.  voir d'egig)il doit demeurer 'ultimeatideur.
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In the alternative, if the committee is validly = Subsidiairement, si le eomsit valablement
invested with decision-making authority, judicial  investi du pouveicisionnel, il y a un accrog °
independence may be infringed, since this commit-  épatidance judiciaire puisque ce camiéut

tee may be made up of persons who are not thetre compos'de personnes qui ne sont pas les pairs
appellant’s peers. As a final point, the appellant is  de I'appelant. Finalement, 'appelant est d'avis que
of the view that the functioning of the committee  le fonctionnement du eodighqete soutve

of inquiry raises a reasonable apprehension of une crainte raisonnable de epansdilitition-
institutional bias, in that an independent counsel nelle, en ce qu'un procureperiddnt joue le

plays the role of judge and party. ole"de juge et partie.
(i) Decision-making Structures of the Consell () La structueeislonnelle du Conseil et de
and its Committee son corait”
The Conseil Does Not Exercise its Decision- Le Conseil n'exerce passhaenson pouvoir
Making Authority Itself acisionnel

It is settled law that a body to which a power is Il est bien connu que l'organisme qui se voif3
assigned under its enabling legislation must exer-  attribuer I'exercice d’un pouvoir en vertu de sa loi
cise that power itself and may not delegate it to  habilitante doit I'exercerelmemét ne peut le
one of its members or to a minority of those mem- elégliera 'un de ses membres auuhe minori”
bers without the express or implicit authority of  de ceux-ci sans l'autorisation expresse ou implicite
the legislation, in accordance with the maxim hal- de la loi et ce, coafoemta la maxime consa-
lowed by long use in the courtdglegatus non  crée par la jurisprudenceelegatus non potest
potest delegare: Peralta v. Ontario, [1988] 2 delegare : Peralta c. Ontario, [1988] 2 R.C.S.
S.C.R. 1045, aff'g (1985), 49 O.R. (2d) 705. Inthe 1045, conf. (1985), 49 O.R. (2d) 705. Or, en l'es-
case at bar it was specifically the intent of the leg- ecepilétait pecigment dans I'intention dwedjis-
islature that decision-making authority be assigned  lateur de confier le powasiodhel a° un
to a committee of inquiry. congtd’enqute.

First, s. 269C.J.A. expressly permits the Conseil D’abord, I'art. 269L.T.J. permet expressnent 94
to delegate its jurisdiction to inquire into a com-  au Conseil elégdéer sa congiénce d’engeie
plaint to a committee consisting of five persons  sur une plante comi¢” formé de cinq per-
chosen from among its members. The exercise of = sonnes choisies parmi ses membres. L'exercice de
this jurisdiction is not contested. The delegation of  cette etemgée n’est d’ailleurs pas contesta
decision-making authority is also found in the el&jation du pouvoir deedision ressoredale-
express terms of the legislation. In accordance  ment des termes eepla loi. Conforernenta
with s. 277C.J.A., the committee submits its report ~ I'art. 2E7T.J., le comi€ soumet son rapport et
and its recommendations to the Conseil. Sections  ses recommandations au Conseil. Les articles 278
278 and 27€.J.A. then provide that the Conseil is et 479.J. précisent ensuite que le Conseil est |i’
bound by the conclusions drawn by the committee.  par les conclusiees fier le congt”En effet,

Under s. 278, if the report establishes that the com-  en vertu de l'art. 278, si le rapporetd'étagu”
plaint is not justified, the Conseil notifies the judge  blit que la plainte n'est pasdpia@Conseil en
concerned, the Minister of Justice and the plaintiff.  avise le juge candermiinistre de la Justice et
Thus, in this first situation, the legislature has pro- le plaignant. Ainsi, dans cettengrsriation, le
vided that the Conseil merely transmits the com-egidlateur a @mvu que le Conseil ne ferait que
mittee’s decision to the interested parties without  transmettreedssidh du comé” aux personnes
revisiting the committee’s decision, sitting on drgSges sans qu'il soit question de revenir sur la
appeal from it, or reviewing it in any way. Further- ecision du comé, de stger en appel de celle-ci
more, under s. 279, if the report of the inquiry ou de daiser d’'une quelconque dan. Par
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establishes that the complaint is justified, the Con-  ailleurs, en vertu de l'art. 279, si le rapport d’en-
seil, according to the recommendations of the etgdfablit que la plainte est foed, le Conseil,
report of the inquiry, reprimands the judge or rec-  suivant les recommandations du rappostd,enqu”
ommends that the Minister file a motion with the eprimande le juge ou recommande au ministre de
Court of Appeal in accordance with s. @3.A. In  présenter une regtéa la Cour d’appel conforea”

this second situation, once again, the legislature  mdiatrt: 95L.T.J. Encore une fois, dans cette
has provided that the Conseil shall yield to the seconde situatiomgigateur a mvu que le
committee’s decision. | acknowledged this situa- Conseil se alia ‘d&cision du comé. Jai

tion in Ruffo, at para. 67, where | pointed out that  reconnu egtt de fait dans I'affaireRuffo,
“[ulnder s. 279CJA, if the report establishes that par. 64 ® soulignais qu'« [aJux termes de
the complaint is justified, the Conseil must imple-  I'art. 249, si le rapporetablit que la plainte est
ment the Comé’s recommendations” (emphasis  feedle Conseil se doit de mettre en ceuvre les
added). | therefore find that the terms used by the  recommandations due @o(jet souligne). Je
legislation are mandatory and reflect a clear intent  conclus donc que les termes pditi$a loi sont

on the part of the legislature to authorize delega- enhaifs et refttent une intention claire dadis-

tion of the powers of inquiry and decision regard-  lateur d’autoriseelégation des pouvoirs d'en-
ing the justification for a complaint. gte et de dCision sur le bien-fored d’'une
plainte.

Furthermore, the legislature has provided the Par ailleurs, ledgislateur a detle Conseil de la
Conseil de la magistrature with this particular  magistrature de ce mode particulier de fonctionne-
method of operation for obvious reasons of admin-  ment pour des raigdestes d'efficac#’admi-
istrative efficiency. It takes into account the unique  nistrative. |l tient compte edgi#es” qui sont
situations of disciplinary bodies, and in particular  propres aux organismes disciplinaires, nhotamment
the financial resources allocated to them and the  des ressourcesefiesugii lui sont attrile€s et
often variable availability of their members. de la disponiifituvent variable de chacun de
Although this process is more efficient, it in no  ses membres. Tout en gagnant en effoeapio-
way compromises procedural fairness. In carrying  cessus ne compromet aucunequit proe-
out its inquiry, the committee respects the rights of  durale. Le equitisuit son engté dans le res-
each party involved. It hears the parties, their attor-  pect des droits de chacune des pessefmt’
neys and their witnesses, who may be examined or  En effet, il entend les parties, leur procureur et
cross-examined by the parties (s. 2C2.A.). leurs €Emoins qui pourrongtfe interro@s ou con-

If necessary, the committee makes orders as to  tre-inesrnogr les parties (art. 212T.J.). S'il

procedure based on th&ode of Civil Procedure  I'estime récessaire et en s'inspirant @ode de

(s. 275CJ.A). procédure civile, il peut aussi rendre les ordon-
nances de predure iecessairea 'exercice de ses
fonctions (art. 279..T.J.).

To conclude, and as | have already pointed out Finalement et comme je le soulignais plos t°
in these reasons, provincial legislatures have all dans Esems motifs, lesegjislatures provin-
the necessary jurisdiction to determine the proce- ciales ont toute laetemoe” BCessaire pour
dures that will ensure the security of tenure of pro- ecidér des pradures dest@gsa assurer l'ina-
vincial court judges in compliance with the rules  movibilités juges des cours provinciales dans le
of procedural fairness, to the extent that those rules  respecegles de Equig pro&durale dans la
follow the requirements of judicial independence: = mesuwrecelles-ci respectent les exigences de
Reference re Remuneration of Judges of the Pro-  I'independance judiciaireRenvoi sur la rémuné-
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vincial Court, supra, at para. 167. This further ration des juges de cours provinciales, précitg,

ground of appeal must therefore be dismissed. par. 167. Cet autre moyen d'appel deirelonc ~
rejeg.
Composition of the Conseil La composition du Consell

It should be recalled, first, that under s. 248 Rappelons d'abord qu’en vertu de lart. 2487
C.J.A,, the Conseil de la magistrature is composed..T.J., le Conseil de la magistrature est fermié
of 14 members: the chief judge of the Court of 14 membres, soit du juge en chef de la Cour du
Québec who is also its chairman, the senior associ- eb@uqui en estgalement le gsident, du juge
ate chief judge and the three associate chief judges  en chefeassa@s$ trois juges en chef adjoints
of the Court of Qabec, one of the chief judges of de la Cour deliga, de I'un des juges en chef
the Municipal Courts of Laval, Morggel or Q&- des cours municipales de Laval, Mealr ou
bec, one judge chosen among the persons exercis- ebe@ud’un juge choisi parmi les personnes exer-
ing the functions of chief judge of the Labour cant la fonction de juge en chef du Tribunal du tra-
Court, president of the Human Rights Tribunal, or  vail, desiglent du Tribunal des droits de la per-
chairman of the Professions Tribunal, three judges  sonne ou du Tribunal des professions, de trois
chosen among the judges of the Municipal Courts  juges choisis parmi les juges des cours municipales
(two judges chosen among the Municipal Courts of  (deux juges choisis parmi les cours municipales de
Laval, Mont€al or Qebec and appointed upon the  Laval, Meatr'et Qebec et nomes sur la
recommendation of the CarBnce des juges du recommandation de la éfenfe des juges du
Québec, and one judge chosen among the other eb€&u et un juge choisi parmi les autres cours
Municipal Courts and appointed upon the recom-  municipales et posumla recommandation de
mendation of the Corfence des juges municipaux la Gmefice des juges municipaux duefeac),
du Qebec), two advocates appointed upon the rec- de deux avocatsesosnmla recommandation
ommendation of the Barreau du €pec and two  du Barreau du €pec et de deux personnes qui ne
persons who are neither judges nor advocates. In  sont ni juges ni avocats. Depuis 1998, un membre
1998, another member was added, namely the eté ajou€, soit le juge en chef des cours munici-
chief judge of the municipal courts, bringing the  pales, portant ce ncanb®e L.Q. 1998, ch. 30,
number to 15: S.Q. 1998, c. 30, s. 40. art. 40.

The appellant argues that the involvement of L’appelant petend que la participation de I'une 98
one of the four persons who are not members of  de ces quatre personnes non membres de la magis-
the judiciary in the decision-making process vio-  trature au processisainel porte atteinta la
lates the collective or institutional dimension of the  dimension collective ou institutionnelle du prin-
structural principle of judicial independence, in  cipe structurel dedpeddance judiciaire, en ce
that only a body composed of judges may recom- que seul un organisme eodgqgages peut
mend the removal of a judge. He relies on certain  recommandevdaation d'un juge. Il s'appuie
remarks by Lamer C.J. iReferencere Remunera-  sur certains propos du juge en chef Lamer dans le
tion of Judges of the Provincial Court, supra, at  Renvoi sur la rémunération des juges de cours pro-
para. 120: vinciales, précit, par. 120 :

The guarantee of security of tenure, for example, may Par exemple, I'inamewvtdlit” avoir une dimension

have a collective or institutional dimension, such that collective ou institutionnelle, en ce que seul un orga-
only a body composed of judges may recommend the nisme cendgogiges peut recommander évaca-
removal of a judge. However, | need not decide that par- tion d'un juge. Cependant, je a’tigpaber ce point

ticular point here. [Emphasis added.] en lesp” [Je souligne.]
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This passage speaks for itself and cannot provide a  Ce passage parle elmduenrie saurait servir

basis for the appellant's argument. This is a matter  de fondememstention de I'appelant. Il s’agit

on which this Court has not yet expressed a view. d’'une question sur laquelle notre Cour n'a pas
encore exprira“d’opinion.

Although he too does not state a definitive opin- Sans aefer lui non plus d’opinion tranele; le
ion, Professor Friedland, in the report he prepared  professeur Friedland, dans son ramaet pr’
for the Canadian Judicial Coundlpra, neverthe-  pour le Conseil canadien de la magistrage,
less refers to that possibility, at p. 137. cit.,, évoque tout de mrhe cette possibiét'a la
p. 154 :

(Whether there should be lay participation on the Cana- (La question de savoir s'il conviendrait d’assurer une
dian Judicial Council itself is an issue that | have not participation du public au sein du Conseil canadien de la
dealt with in this Report.) magistrature n'a pet8 aborée dans le gsent rap-

port).

Finally, we come to lay participation in formal Inquir- Enfin, nous traiterons de la participation austesiqu”

ies. The Act specifies that the Inquiry may include one formelles de personnes qui ne sont ni juges ni avocats.

or more lawyers. Recent formal Inquiries (Gratton and La lecipe que le comatd’enge&te peut comprendre

Marshall) have included two lawyers appointed by the un avocat ou plusetasts’'comés d'engete offi-

Minister of Justice. It would be better to provide that cielle (Gratton et Marshall) comprenaient deux avocats

non-judicial participation could be by both a lawyer and nesmpar le ministre de la Justice. Il vaudrait mieux

a lay person. And again, it should not be the government evoprque le Comé& comprenne, outre les juges)a

that selects the individuals; there should be some objec- fois un avocat etasemégont du public. Encore une

tive method of selecting a pool. . . . fois, le choix de ces personnes ne devrait pas relever du
gouvernement, mais s'effectuer selon unethude
objective parmi un groupe de personnes . . .

The disciplinary process in Quebec has a num- Le processus disciplinaire goécois comporte
ber of unique features. First, it must be borne in  plusieurs partieslaf’abord, il faut rappeler
mind that the report and recommendations of the  que le rapport ainsi que les recommandations for-
committee of inquiry of the Conseil de la magistra-  @esl’par le cormet’d’enqete du Conseil de la
ture are merely the first stage of a potentially = magistrature ne constituent que larpetape
three-stage process put in place by @oarrts of  dans un processus mis en place pdrdiasur les
Justice Act. Thus, in the second stage, the Court otribunaux judiciaires, lequel peut ultimement en
Appeal becomes involved and conducts a second  comporter trois. Ainsi, dans @meeiexnps, la
inquiry into the conduct of the judge in question  Cour d'appel intervient ebemine seconde
and makes its own report. In the case at bar, a eataquit la conduite du juge concelt produit
panel of five judges of the Court of Appeal was  son propre rapport. Erdespne formation de
established. Furthermore, the powers assigned to  cing juges de la Cour d'ajgpebdmastitee. De
the Conseil are limited. Pursuant to s. Z79.A., plus, les pouvoirs attritas’au Conseil sont lings.
if the report of the inquiry establishes that the com-  Condéonerita I'art. 279 L.T.J., si le rapport
plaint is justified, the Conseil may reprimand the  d'estgétablit que la plainte est foad, le Con-
judge or recommend that the Minister initiate the  seil peptimander le juge ou recommander au
procedure provided by s. 95.J.A., under which  ministre d’entamer la pestiire pevuea l'art. 95
the Court of Appeal becomes involved. A recom-L.T.J. dans le cadre de laquelle la Cour d'appel
mendation to remove a provincial court judge is intervient. Une recommandation de destitution
therefore within the exclusive jurisdiction of the  d'un juge d’une cour provinciale est donc exclusi-
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highest court in the province. SBeffo, supra, at  vement @Serge au plus haut tribunal de la pro-
para. 89. vince. VoiRuffo, précit, par. 89.

In these circumstances, the presence of personsDans ce contexte, lagsénce de personnes not1
who are not members of the judiciary at a prelimi-  membres de la magisaatorstade liminaire
nary stage may seem valuable in that it may pro- peut appaunsile en ce qu’elle peut alimenter la
vide input for the deliberations of the committee eflaxion des membres du comit apporter un
members and bring another perspective to the per-  autre regard sur la perception qu'ont les membres
ceptions that members of the legal profession (in  de la profession juridique (dans le cas des avocats)
the case of the lawyers) and the general public (in et le publicearay(dans le cas des autres
the case of the other members) have of the judici- membres) de la magis&katuwa. sens, et dans
ary. In my view, and in the specific circumstances les circonstances par@sutie I'esgCe, je suis
of this case, the composition of the committee of  d’avis que la composition dwe abemtjete du
inquiry of the Conseil de la magistrature complies  Conseil de la magistrature est conforme au prin-
with the structural principle of judicial indepen-  cipe structurel de épelidance judiciaire et aux
dence and the rules of procedural fairness. egles de Bquig pro&durale.

(iiy Appearance of Institutional Bias (i) L'apparence de pargalitstitutionnelle
The appellant’s final argument is that there is L'appelant petend finalement qu'il y a appa-102
the appearance of institutional bias, since the com-  rence de parbnditfutionnelle, car le coneit”
mittee of inquiry uses the services of counsel who  d'eteuitilise les services d'un procureur qui
acts as both judge and party. The concept of insti-  aalgitfois en tant que juge et partie. Ce concept
tutional impartiality was recognized and adopted  d'imparéafistitutionnelle &% reconnu et con-
by this Court for the first time ihippé, supra, at  sace” pour la prengre fois par notre Cour dans
p. 140. It should be noted that the test developed etaippé, précite, p. 140. Il convient de rappe-
by the courts for identifying this situation was: ler le emét€labog par la jurisprudence pour
would an informed person viewing the matter real- ecalér ceefat : une personne bien renseigrjui
istically and practically, and having thought theetudierait la question en profondeur, decfa ga-
matter through, have a reasonable apprehension of liste et pratique, aurait-elle une crainte raisonnable
bias in a large number of cases? | will now de pamialdhs un grand nombre de cas? Jexa-
examine the situation raised by the appellant. minerai maintenant la situationesopdavi’ap-
pelant.

Under s. 281C.J.A,, the Conseil may retain the  En vertu de l'art. 281..T.J., le Conseil peut 103
services of an advocate or of another expert to  retenir les services d'un avocat ou d'un autre
assist the committee in the conduct of its inquiry.  expert pour assister lee aang” la conduite de
My comments irRuffo, supra, regarding the nature  son ertgl”Les propos gue j'ai tenus dans Barr”
of the mandate assigned to the committee oRuffo, précite, concernant la nature du mandat con-
inquiry provide some insight that is useful for dis- e fiu comit” d’enqte fournissent ureclairage
posing of this question. Thus, at paras. 72-74, er@#Sant pour disposer de cette question. Ainsi,
| said: aux par. 72-74, jaffirme :

Accordingly, as the statutory provisions quoted above Aussi, commevddent les dispositionsegjislatives

illustrate, the debate that occurs before it does not ecitpes, le dbat qui prend place devant lui n'est-il pas

resemble litigation in an adversarial proceeding; rather, de I'essence d'un litigeedoaninhe praedure con-

it is intended to be the expression of purely investigative tradictoire mais se veut'pkgfession de fonctions

functions marked by an active search for the truth. purement investigatrices, easargaf la recherche
active de la egfité.
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In light of this, the actual conduct of the case is the
responsibility not of the parties but of the CamiSelf,
on which theCJA confers a pre-eminent role in estab-
lishing rules of procedure, researching the facts and call-
ing witnesses. Any idea of prosecution is thus structur-

Dans cette perspectietitddle conduite de I'af-

faire n'est pas du ressort des parties, mais bien du
Ceniiti-méme, a qui laLTJ confie un ole pEémi-

nent databliSsement deegles de proedure, de
recherche des faits et de convocationirdeToute

ally excluded. The complaint is merely what sets the eeidie poursuite se trouve doacafEe sur le plan

process in motion. Its effect is not to initiate litigation

structurel. La plamtegte€gard, n'est qu'un BTa-

between two parties. This means that where the Conseil

nisnezldaciement. Elle n’a pas pour effet d'initier

decides to conduct an inquiry after examining a com-

uneegdwoe’ litigieuse entre deux parties. Vu cette

plaint lodged by one of its members, the Cemrdtes

absence de contentieux, si le Consaildd” de faire

not thereby become both judge and party: as | noted ear-
lier, the Comig’s primary role is to search for the truth;
this involves not dis inter partes but a true inquiry in
which the Comi¢; through its own research and that of
the complainant and of the judge who is the subject of
the complaint, finds out about the situation in order to
determine the most appropriate recommendation based
on the circumstances of the case before it.

etengpés I'examen d’'une plainte ped’par un de

ses membres, le Eomitlevient pas de ce fait juge et
partie: comme je I'ai soul@plus haut, la fonction pre-
emidu Comi’est la recherche de larité; or celle-ci

n'emprunte pas la voigsd'oier partes mais celle
d’'ueetable engafe ai le Comit, par ses propres

recherches, celles du plaignant et du juge qui fait I'objet
de la plainte, s'informe de la situation en ecielete d

de la recommandation qui soit la pluseqdate, au
regard des circonstances de I'affaire qui lui est soumise.

Moreover, it is for this purpose and in order to con-

C’est d'ailleurs dans la perspectiveegidepst

duct the inquiry for which it is responsible that the Con-

pour tenir I'eteqdont la responsabditfui incombe

seil may retain the services of an advocate, as provided

gue le Conseil peut retenir les services d'un avocat,

by s. 281CJA. [Emphasis added; emphasis in original

comme éxqit'art. 281LTJ. [Je souligne; souligne-

omitted.]

This passage clearly shows that the committee’s
purpose is not to act as a judge or even as a deci-
sion-maker responsible for settling a dispute; on
the contrary, it is to gather the facts and evidence
in order, ultimately, to make a recommendation to
the Conseil de la magistrature. It also illustrates the
intention of avoiding the creation of an adversarial
atmosphere between two opponents each seeking
to prevail. When there was no judge or parties,
counsel for the committee could not have been in a
conflict of interest. For instance, when he
examined and cross-examined the witnesses he
was not acting as a prosecutor, but rather was pro-
viding the committee with help and assistance in
carrying out the mandate assigned to it by the stat-
ute.

| would also add that the committee’s recom-
mendation is not final with respect to the outcome
of the disciplinary process, which then falls within
the jurisdiction of the Court of Appeal and thereaf-
ter, if applicable, the Minister of Justic®uffo,
supra, at para. 89. Accordingly, the role played by
the independent counsel neither violates procedu-

ment dans l'original omis.]

Ce passagie ®én que le but rechechar le

eorest pas d'agir en tant que juge oame

en tant qoielelir charg'de trancher un litige,

mais au contraire, de recueillir les faitdéet les -
ments de preuve afin de formuler ultimement une
recommandation au Conseil de la magistrature. Il
illusgalément cette volomtde ne pas eer un

climat contentiesiaffoonteraient deux oppo-
satdagecherche d'une victoire. En I'absence de
juge et de parties, le procureur duneopaiti-
\&ie"en situation de conflit d'ieiéts. Ainsi, en

interrogeant et contre-interrogeambites, fl

n'a pas agi comme un poursuivant, mais a fourni
une aide et assistance audzomeit’accomplis-

sement du mandatejaitlabhfé par la loi.

J'ajouteraisegalement que la recommandation

du eomié€st pas efinitive quanta’ I'issue du
processus disciplinaire. Celuiesierehisuite de
la Cour d’'appel, puis, leatgant, du ministre

de la Justice Ruffo, précite, par. 89. En coes”

guenceplie jJowe par le procureur iregendant
ne saurait porter @ttBagai€ pro&durale, ni
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ral fairness nor raises a reasonable apprehension of  soulever une crainte raisonnable dedzensialit”

bias in a large number of cases in the mind of an  un grand nombre de cas chez une personne bien
informed person viewing the matter realistically  rensegqguietudierait la question en profondeur

and practically, and having thought the matter dmriagaliste et pratique.

through.
D. Appellant’s Conduct D. La conduite de I’ appelant

1. Relevant Statutory Provisions 1. Les dispositi@uislatives pertinentes
Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés 105

15. (1) Every individual is equal before and under the 15. (1) La loi ne fait acception de personne et s'ap-
law and has the right to the equal protection and equal pdigalerment tous, et tous ont dratla n€éme pro-
benefit of the law without discrimination and, in particu- tection et amentenéfice de la loi, indpendamment
lar, without discrimination based on race, national or de toute discrimination, notamment des discriminations
ethnic origin, colour, religion, sex, age or mental or fwwl'sur la race, l'origine nationale ou ethnique, la
physical disability. couleur, la religion, le sexead® ou les eficiences
mentales ou physiques.

Charter of Human Rights and Freedoms, R.S.Q., Charte des droits et libertés de la personne,

c. C-12 L.R.Q., ch. C-12
4. Every person has a right to the safeguard of his dig4. Toute personne a draitla sauvegarde de sa dignit’
nity, honour and reputation. de son honneur et desatation.

5. Every person has a right to respect for his private life5. Toute personne a droit au respect de sa vie@riv’

10. Every person has a right to full and equal recogni-10. Toute personne a drod [a reconnaissance at °

tion and exercise of his human rights and freedoms, I'exercice, en plgitiet,”des droits et libest de la

without distinction, exclusion or preference based on personne, sans distinction, exclusieféremnq® fon-

race, colour, sex, pregnancy, sexual orientation, civil ee 8lir la race, la couleur, le sexe, la grossesse, l'orien-

status, age except as provided by law, religion, political tation sexuetat Eivil, 'age sauf dans la mesure

convictions, language, ethnic or national origin, social evpe€ par la loi, la religion, les convictions politiques,

condition, a handicap or the use of any means to palliate la langue, l'origine ethnique ou nationale, la condition

a handicap. sociale, le handicap ou [l'utilisation d’'un moyen pour
pallier ce handicap.

Discrimination exists where such a distinction, exclu- Iy a discrimination lorsqu’une telle distinction,
sion or preference has the effect of nullifying or impair- exclusion efémmce a pour effet destlliire ou de
ing such right. compromettre ce droit.

18.1 No one may, in an employment application form or18.1 Nul ne peut, dans un formulaire de demande d’em-
employment interview, require a person to give infor- ploi ou lors d’'une entrevue relativemploi, reqgerir

mation regarding any ground mentioned in section 10 d’une personne des renseignements sur lesemotifs vis”
unless the information is useful for the application of dans l'article 10 sauf si ces renseignements sant utiles °

section 20 or the implementation of an affirmative I'application de l'article 28 bapplication d’un pro-
action program in existence at the time of the applica- grammeed'actégalig existant au moment de la
tion. demande.

18.2 No one may dismiss, refuse to hire or otherwisel8.2 Nul ne peut corgdier, refuser d’embaucher ou
penalize a person in his employment owing to the mere autrere@aliger dans le cadre de son emploi une
fact that he was convicted of a penal or criminal personne du seul fait qu'elfe diclag€e coupable
offence, if the offence was in no way connected with the d’'une infractoal@’ou criminelle, si cette infraction
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employment or if the person has obtained a pardon for n'a aucun lien avec I'emploi ou si cette personne en a
the offence. obtenu le pardon.

20. A distinction, exclusion or preference based on the20. Une distinction, exclusion ou gférence fondé sur
aptitudes or qualifications required for an employment, les aptitudes olegquabjiises par un emploi, ou justi-
or justified by the charitable, philanthropic, religious, eefipar le caraeteé charitable, philanthropique, reli-
political or educational nature of a non-profit institution gieux, politiqueeducatif d'une institution sans but
or of an institution devoted exclusively to the well-being lucratif ou qui eseevoexclusivement au biestré
of an ethnic group, is deemed non-discriminatory. d’un groupe ethniquepedder'non discriminatoire.

Criminal Records Act, R.S.C. 1970, c. 12 (1st Loi sur le casier judiciaire, S.R.C. 1970, ch. 12

Supp.) (27 suppl.)
5. The grant of a pardon 5. L'octroi d’'un pardon
(a) is evidence of the fact that the Board, after making a) est la preuve du fait que la Commission,eapr’
proper inquiries, was satisfied that an applicant was avoir effagte” engefe suffisante, est convaincue
of good behaviour and that the conviction in respect gue leeragqua eu une bonne conduite et que la
of which the pardon is granted should no longer condamnatidiegard de laquelle le pardon est
reflect adversely on his character; and aceand devrait plus nuira Sa €putation; et
(b) unless the pardon is subsequently revoked, vacates b) a moins que le pardon ne s@voql€ par la suite,
the conviction in respect of which it is granted and, annule la condamnation pour laquelle il est accord”
without restricting the generality of the foregoing, et, sans restreindre kepgrérale de ce qui pr’
removes any disqualification to which the person so edeg¢é&limine toute dchéance que cette condamna-
convicted is, by reason of such conviction, subject by tion i@etrgour la personne ainstaa€e coupa-
virtue of any Act of the Parliament of Canada or a ble, en vertu de toute loi du Parlement du Canada ou
regulation made thereunder. d’veglémentetabli sous sonegime.

Criminal Records Act, R.S.C. 1985, c. C-47 Loi sur le casier judiciaire, L.R.C. 1985, ch. C-47
5. The grant of a pardon 5. La réhabilitation a les effets suivants :
(a) is evidence of the fact that the Board, after making a) d’'une part, elle sert de preuve du fait que la Com-
proper inquiries, was satisfied that the applicant for missiorsagroir mea’les engefes appropeés, a
the pardon was of good behaviour and that the con- eté cdnvaincue que le demandeur s’est bien conduit et
viction in respect of which the pardon is granted que la condamnation en cause ne devrait plus ternir sa
should no longer reflect adversely on his character; eputdtion;
and
(b) unless the pardon is subsequently revoked, vacates b) d’autre part, saufevocation ukftieure, elle efface
the conviction in respect of which it is granted and, les epumesnices de la condamnation et, notamment,
without restricting the generality of the foregoing, fait cesser toute incappatcelle-ci pouvait entra”
removes any disqualification to which the person so ner aux termes d'uneddoal€ ou de sesegle-
convicted is, by reason of the conviction, subject by ments.
virtue of any Act of Parliament or a regulation made
thereunder.

6. (1) The Minister may, by order in writing 6. (1) Le ministre peut, paectit, ordonnera toute
addressed to any person having the custody or control of personne ayant la garde ou la regpdosabdgier
any judicial record of a conviction in respect of which a  judiciaire redalif condamnation \eé& par laehabili-
pardon has been granted, require that person to deliver tation de le remettre au commissaire.
that record into the custody of the Commissioner.

(2) Any record of a conviction in respect of which a (2) Tout dossier ouerelevia condamnation &g’
pardon has been granted that is in the custody of the pahébilitation que garde le commissaire ou un
Commissioner or of any department or agency of the reigisbu organismeetéral doit €tre class’a part
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Government of Canada shall be kept separate and apart des autres dossiersesureklifga des affaires
from other criminal records, and no such record shall beenalgs et il est interdit de le communiquer, devélér

disclosed to any person, nor shall the existence of the I'existence evéthr té fait de la condamnation sans
record or the fact of the conviction be disclosed to any l'autorisatiealghfe du ministre.
person, without the prior approval of the Minister.

(3) The Minister shall, before granting the approval (3) Pour donner l'autorisattemepeu paragraphe
for disclosure referred to in subsection (2), satisfy him- (2), le ministreetteitconvaincu que la communica-

self that the disclosure is desirable in the interests of the  tion sert 'administration de la justice ou est souhaitable
administration of justice or for any purpose related to pouutaEsdu gcurie du Canada ou d'uitat allié

the safety or security of Canada or any state allied or ou assodCanada.

associated with Canada.

7. A pardon may be revoked by the Board 7. La Commission peuteroquer la ehabilitation
dans 'un ou l'autre des cas suivants :

(a) if the person to whom it is granted or issued is a) le réhabilig est condane’pour une nouvelle

subsequently convicted of an offence punishable on infraciionne loi Edérale oua ses eglements
summary conviction under an Act of Parliament or a punissable exlardfion de culpabibit’par proe-
regulation made under an Act of Parliament; dure sommaire;

(b) on evidence establishing to the satisfaction of the b) il existe des preuves convaincantes, selon elle, du
Board that the person to whom it was granted or fait queHehili® a cess’de bien se conduire;
issued is no longer of good conduct; or

(c) on evidence establishing to the satisfaction of the c) il existe des preuves convaincantes, selon elle, que

Board that the person to whom it was granted or eleabilig avait @libérément,a I'occasion de sa
issued knowingly made a false or deceptive statement demandeeldbilitation, fait une eClaration

in relation to the application for the pardon, or know- inexacte ou trompeuse, ou disgimpbint impor-

ingly concealed some material particular in relation to tant.

that application.

8. No person shall use or authorize the use of an 8. Nul ne peut utiliser ou permettre d'utiliser une
application form for or relating to any of the following demande d’emploi comportant une question qui, par sa
matters that contains a question that by its terms teneur, obligerahaipili€ a ©véler une condamna-
requires the applicant to disclose a conviction in respect tiee yial uneatiabilitation qui n'a pasté voglee
of which a pardon that has not been revoked or ceased oearmarifenue dans un formulaire ayant @ait
to have effect has been granted or issued to the appli-

cant:
(a) employment in any department as defined in sec- a) 'emploi dans un minigtre, au sens de l'article 2 de
tion 2 of theFinancial Administration Act; la Loi sur la gestion des finances publiques;
(b) employment by any Crown corporation as defined b) I'emploi aupes d'une soeitt dEtat, au sens de
in section 83 of thé-inancial Administration Act; l'article 83 de laLoi sur la gestion des finances
publiques;
(c) enrolment in the Canadian Forces; or ¢) I'enrblement dans les Forces canadiennes;

(d) employment on or in connection with the opera- d) I'emploi dans une entreprise quiae€ de la com-
tion of any work, undertaking or business that is etepce égislative du Parlement ou en rapport avec
within the legislative authority of Parliament. un ouvrage queveld’une telle congiénce.

Criminal Records Act, R.S.C. 1985, c. C-47 (as in Loi sur le casier judiciaire, L.R.C. 1985, ch. C-47
force on August 1, 2000) (dans la version en vigueurladit 2000)

5. The pardon 5. La réhabilitation a les effets suivants :
(a) is evidence of the fact a) d’'une part, elle sert de preuve des faits suivants :
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(i) that, in the case of a pardon for an offence (i) dans le cas dalmabilitation octrogé pour
referred to in paragraphd)y( the Board, after mak- une infraction e&A 'alinéa 4), la Commission,
ing inquiries, was satisfied that the applicant for eapavoir meea’les engefes, aett convaincue
the pardon was of good conduct, and que le demandeur s’est bien conduit,

(i) that, in the case of any pardon, the conviction (ii) dans le cas de #habilitation, la condam-
in respect of which the pardon is granted or issued nation en cause ne devrait plus tpoiateon”
should no longer reflect adversely on the appli- du demandeur;

cant’s character; and
(b) unless the pardon is subsequently revoked or b) d’autre part, sauf cas devdcation uktieure ou de

ceases to have effect, requires the judicial record of aubife entraie le classement du dossier ou du
the conviction to be kept separate and apart from eetle/1la condamnatioa part des autres dossiers
other criminal records and removes any disqualifica- judiciaires et fait cesser toute iecapaitie que
tion to which the person so convicted is, by reason of celles evpaal titre des articles 109, 110, 161, et
the conviction, subject by virtue of the provisions of 25%Cdde criminel ou du paragraphe 147.1(1) de la
any Act of Parliament, other than section 109, 110, Loi sur la défense nationale — que la condamnation
161 or 259 of theCriminal Code or subsection pouvait entr&r aux termes d'une loetErale ou de
147.1(1) of theNational Defence Act, or of a regula- seeglements.
tion made under an Act of Parliament.

Professional Code, R.S.Q., c. C-26 Code des professions, L.R.Q., ch. C-26

45. The Bureau may refuse to issue a permit to or ente45. Le Bureau peut refuser l@ld/rance d’un permis ou

on the roll any applicant who I'inscription au tableau lorsque la personne qui en fait la

demande:

(1) has been the subject of a decision of a Canadian ° a fdit I'objet d’'une @ctision d’un tribunal canadien
court finding him guilty of a criminal offence which, in ladarant coupable d'une infraction criminelle qui, de
the reasoned opinion of the Bureau, is related to the l'avis endtivBureau, a un lien avec I'exercice de la
practice of the profession, unless he has obtained a par- profession, sauf si elle a obtenu le pardon;
don;

Courts of Justice Act, R.S.Q., c. T-16 Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16

262. The code of ethics determines the rules of conduc62. Le code de éontologie @termine les agles de

and the duties of the judges towards the public, the par- conduite et les devoirs des juges envers le public, les
ties to an action and the advocates, and it indicates in parties instance et les avocats et il indique notam-
particular which acts or omissions are derogatory to the ment les actes ou les omissigasoiiésa I'hon-

honour, dignity or integrity of the judiciary and the neuta digni€ oua l'integritt de la magistrature et les
functions or activities that a judge may exercise without fonctions ou les estipitin juge peut exercartitre
remuneration notwithstanding section 129. gratuit nealgrticle 129.

263. The council receives and examines a complain263. Le conseil regit et examine une plainte peetpar
lodged by any person against a judge alleging that he toute personne contre un juge et lui reprochant un man-
has failed to comply with the code of ethics. guement au codeatgaldgie.

279. If the report of the inquiry establishes that the com-279. Si le rapport d’encgte établit que la plainte est
plaint is justified, the council, according to the recom- fmnde conseil, suivant les recommandations du rap-
mendations of the report of the inquiry, port d'eetgy”

(a) reprimands the judge; or a) réprimande le juge; ou

(b) recommends that the Minister of Justice and b) recommande au ministre de la Justice et procureur
Attorney General file a motion with the Court of Appeal engral de pesenter une regtéa la Cour d’appel con-
in accordance with section 95. foementa I'article 95.
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If it makes the recommendation provided for in para- S'il fait la recommandatwugpar le paragraphe
graphb, the council suspends the judge for a period of, le conseil suspend le juge pour urgipde de trente
thirty days. jours.

Judicial Code of Ethics, R.R.Q. 1981, c. T-16, r. Code de déontologie de la magistrature, R.R.Q.
4.1 1981, ch. T-16, r. 4.1

2. The judge should perform the duties of his office with2. Le juge doit remplir sonoté avec inégrité, dignig€ et
integrity, dignity and honour. honneur.

4. The judge should avoid any conflict of interest and4. Le juge doit pevenir tout conflit d'in€rét etéviter de
refrain from placing himself in a position where he can- se placer dans une situation telle qu’il ne peut remplir
not faithfully carry out his functions. utilement ses fonctions.

5. The judge should be, and be seen to be, impartial ansl Le juge doit de fegn manifesteetre impartial et
objective. objectif.

10. The judge should uphold the integrity and defend thelO. Le juge doit peserver I'in€grite et a¢ffendre I'inds-
independence of the judiciary, in the best interest of jus- pendance de la magistrature, datssligtieur de
tice and society. la justice et de la &’

Regulation respecting the procedure for the selec-  Réglement sur la procédure de sélection des per-
tion of persons apt for appointment as judges,  sonnes aptes a &étre nommeées juges, R.R.Q. 1981,
R.R.Q. 1981, c. T-16, 1. 5 ch. T-16, r. 5

7. A candidate is deemed to have accepted that an inveg: Un candidat estepug accepter qu’uneevification
tigation be carried out with respect to him with the Bar soit faison sujet aups du Barreau et des autesit’
and with police authorities. poleies.

18. The committee determines the competence of thd8. Le comi€ détermine I'aptitude du candidat €tre
candidate for appointment as a judge. For that purpose, agoge A cette fin, il évalue les quakts person-

it assesses the personal and intellectual qualities of the nelles et intellectuelles du candidat ainsi qee son exp”
candidate as well as his experience. rience.

The committee assesses, in particular, the candidate’s evallé notamment le degmde connaissance juri-
degree of legal knowledge in the areas of law in which dique de cette personne dans les domaines du droit dans
the judge will perform his duties, as well as his capacity lesquels le juge exercera ses fonctions, sadeapacit’
for judgment, his insight, his ability for evaluation, his jugement, sa persgicaeitboneération, son esprit de
sense of decision and his concept of a judge’s duty. ecisibn et la conception qu’elle se fait de la fonction de
juge.

2. Appellant's Arguments 2. Les g@éntions de I'appelant

The appellant argues, first, that the pardon he L’appelant petend d’abord que le pardon qu'il 406
was granted under th€riminal Records Act, obtenu en vertu de llaoi sur le casier judiciaire,
R.S.C. 1985, c. C-47 CRA") (formerly R.S.C. L.R.C. 1985, ch. C-47 [«C.J.») (auparavant
1970, c. 12 (1st Supp.)) retroactively vacated his  S.R.C. 1970, cherkupl.)), a annel ®troac-
conviction and allows him to deny its existence tivement sa condamnation et lui permet de nier son
when he is asked whether he has “been in trouble  existence lorsqu’on lui demande s'il a eu «des
with the law”. He then claims the protection of the en#lés avec la justice ». Il invoque ensuite la pro-
Canadian and Quebec charters. More specifically,  tection des chartes canadieratecetisp Plus
he believes that he was discriminated against on  paeientiént, il estime avo@té victime de dis-
the basis of a criminal record, contrary to s. 15 of  crimination dendlr I'existence d'aetédents
the Canadian Charter, and was dismissed or other-  judiciaires, contraireraefarf. 15 de laCharte
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wise penalized in his employment owing to thecanadienne et avoir €€ congdié ou autrement
mere fact that he was granted a pardon, contrary teenali® dans le cadre de son emploi du seul fait
s. 18.2 of th&uebec Charter. He also submits that  qu’il a obtenu un pardon contraireméatt. 18.2
his rights to dignity, honour and reputation, and to  d€Harte québécoise. Il soutientégalement que
private life, which are protected by ss. 4 and 5 of  ses dmoigs dignit, a I'honneur ea’la Eputa-
the Quebec Charter, have been infringed, since the  tionada vie prie pro€ges par les art. 4 et 5 de
existence of his conviction has been disclosed Charte québécoise ontété brings puisque I'exis-
despite the pardon, and he was defamed by mem-  tence de sa condametitigivédéé malge’ le
bers of the legislature. Finally, the appellant ques-  pardon et qu'il fut I'objet de diffamation de la part
tions the application of the test for removal in his  des parlementaires. Finalement, I'appelant remet
specific case. In his view, his conduct has not been  en question I'applicationeta detdestitution
so manifestly and profoundly destructive of the  dans son cas particulier. Selon lui, sa conduite ne
impartiality, integrity and independence of the jus-  porte pas si manifestement et si totalement atteinte
tice system that the confidence of the public in his  aux notions dimpatialiintgritt et d'ind-
capacity to carry out his functions would be under-  pendance de la justice au pbratntr la con-
mined. fiance du public en sa capadaditexercer ses fonc-

tions.

By making these arguments, the appellant is En soulevant de tels arguments, l'appelant
inviting this Court to examine the very foundations ~ demande que notre Cour se penche sur les fonde-
of our justice system. The decision is, first and  mergmBs de notre systie de justice. Laeti-
foremost, closely connected to the role a judge is  sion est, avant toute chose, intinesranolé
called upon to play in that system and to the image  que le juge est app@uer ea’'l'image d'im-
of impartiality, independence and integrity he or  pargali’inddpendance et d'iagritt qu'il doit
she must project and strive to maintain. egd(@er et s'efforcer de gsérver.

3. The Role of the Judge: “A Place Apart” 3. l@edu juge : « une place part »

The judicial function is absolutely unique. Our La fonction judiciaire est tout fait unique.
society assigns important powers and responsibili-  Notreetgoconfie d'importants pouvoirs et res-
ties to the members of its judiciary. Apart from the  ponsaBilalx membres de sa magistrature. Mis
traditional role of an arbiter which settles disputesa part I'exercice de ceol€ traditionnel d’arbitre
and adjudicates between the rights of the parties, ehdegtrancher les litiges et depdirtager les
judges are also responsible for preserving the bal-  droits de chacune des parties, le juge est aussi res-
ance of constitutional powers between the two  ponsable degerotéquilibre des congténces
levels of government in our federal state. Further-  constitutionnelles entre les deux paliers de gouver-
more, following the enactment of tHeanadian  nement, propres notre Etat ®€déral. En outre,
Charter, they have become one of the foremost  depuis I'adoption @hdete canadienne, il est
defenders of individual freedoms and human rights  devenuetensBur de premier plan des lilesrt”
and guardians of the values it embodiBeaure-  individuelles et des droits de la personne et le gar-
gard, supra, at p. 70, andReference re Remunera-  dien des valeurs qui y sont easkfes : Beaure-
tion of Judges of the Provincial Court, supra, at  gard, précit, p. 70, eRenvoi sur la rémunération
para. 123. Accordingly, from the point of view of des juges de cours provinciales, précit, par. 123.
the individual who appears before them, judges are  En ce sens, aux yeux du justiciableepgirnge pr’
first and foremost the ones who state the law, grant  devant lui, le juge est d’abord celui qui dit la loi,
the person rights or impose obligations on him or  qui lui reabwes” droits ou lui impose des obli-
her. gations.
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If we then look beyond the jurist to whom we Puis, au-del du juriste chamy’'de gsoudre les 109

assign responsibility for resolving conflicts  conflits entre les parties, le jugeegalement un
between parties, judges also play a fundamentable fondamental pour l'observateur externe du
role in the eyes of the external observer of the judi- esystjudiciaire. Le juge constitue le pilier de

cial system. The judge is the pillar of our entire
justice system, and of the rights and freedoms
which that system is designed to promote and pro-
tect. Thus, to the public, judges not only swear by
taking their oath to serve the ideals of Justice and
Truth on which the rule of law in Canada and the

'ensemble dwemystde justice et des droits et
Hseqtie celui-ci tend promouvoir et prog-
ger. Ainsi, pour les citoyens, non seulement le juge
promet-il, par son serment, de serealescde”
Justice eted €ur lesquels reposent la pri-
malut'droit au Canada et le fondement de notre

foundations of our democracy are built, but they emdcratie, mais il est apgell les incarner (le

are asked to embody them (Justice Jean Beetz,

Introduction of the first speaker at the conference
marking the 10th anniversary of the Canadian
Institute for the Administration of Justice, observa-
tions collected inviélanges Jean Beetz (1995), at
pp. 70-71).

juge Jean Bestntftion du premier c@rEn-

cier de la e@Gmmdé du 10 anniversaire de
I'Institut canadien d’administration de la justice,
propos recueillis delékanges Jean Beetz

(1995), p. 70-71).

Accordingly, the personal qualities, conduct and En ce sens, les quali’personnelles, la conduite10

image that a judge projects affect those of the judi-
cial system as a whole and, therefore, the confi-
dence that the public places in it. Maintaining con-
fidence on the part of the public in its justice

system ensures its effectiveness and proper func-

tioning. But beyond that, public confidence pro-

motes the general welfare and social peace by

maintaining the rule of law. In a paper written for
its members, the Canadian Judicial Council
explains:

Public confidence in and respect for the judiciary are
essential to an effective judicial system and, ultimately,
to democracy founded on the rule of law. Many factors,

et 'image que le juge projette sont tributaires de
celles de I'ensemble dme\jsdiciaire et, par
le faitma, de la confiance que le public place en

celui-ci. Le maintien de cette confiance du public

en semsyde justice est garant de son effica-

ecéf de son bon fonctionnement. Bien plus, la

confiance du public assureckeebggEnéral et la

paix sociale en maintenaBtatirde droit. Dans

un ouvrage deatises membres, le Conseil

canadien de la magistrature explique :

La confiance et le respect que le pubdidgoorégyis-
trature sont essaritefficacite de notre systhe de
justice et, ultimemdiexistence d'une @thocratie

including unfair or uninformed criticism, or simple mis-
understanding of the judicial role, can adversely influ-
ence public confidence in and respect for the judiciary. egdifd de la magistrature, notamment: des critiques
Another factor which is capable of undermining public injuséifi’ou malavess; de simples malentendus sur
respect and confidence is any conduct of judges, in and oldedg la magistrature; ou encore toute conduite de

feredSur la primaetdu droit. De nombreux facteurs
peuebnariler la confiance et le respect du puhblic °

out of court, demonstrating a lack of integrity. Judges
should, therefore, strive to conduct themselves in a way
that will sustain and contribute to public respect and
confidence in their integrity, impartiality, and good
judgment.

(Canadian Judicial CounciEthical Principles for
Judges (1998), p. 14)

The public will therefore demand virtually irre-
proachable conduct from anyone performing a
judicial function. It will at least demand that they

juges, en cour ou hors emantdint un manque
ediitd. Par corejuent, les juges doivent s’efforcer
d’avoir une conduite qui éeite fa’respect du public

et ils doivent cultiver une imagegtit, d'impartia-
li€ et de bon jugement.

(Conseil canadien de la magistratupPeincipes de
déontologie judiciaire (1998), p. 14)

La population exigera donc de celui qui exerdel

une fonction judiciaire une conduite aumask irr’

chalfletout le moins exigera-t-on qu'il paraisse
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give the appearance of that kind of conduct. They  avoir un tel comportement. lletieveds donner
must be and must give the appearance of being an  l'appareratee dih exemple d'impartiadit”
example of impartiality, independence and integ-  djmelidance et diagritt. Les exigences °
rity. What is demanded of them is something  son endroit se siauantniveau bien sepieur
far above what is demanded of their fellow citi-a celui de ses concitoyens. Le professeur Y.-M.
zens. This is eloquently expressed by Professor  Morissette exprime bien ce propos :

Y.-M. Morissette:

[TRANSLATION] [T]he vulnerability of judges is clearly [L]a vudmabilitt du juge est nettement plus grande que
greater than that of the mass of humanity or of “elites” celle du commun des mortels, alitdes eh ghe-

in general: it is rather as if his or her function, which is ral : c’est un peu comme si sa fonction, qui eonsiste °
to judge others, imposed a requirement that he or she juger autrui, lui imposait de se placer hags de port”

remain beyond the judgment of others. jugement d’autrui.

(“Figure actuelle du juge dans la&it(1999), 30  (« Figure actuelle du juge dans la =i{1999), 30

RD.US 1, at pp. 11-12) RD.US 1, p. 11-12)

In The Canadian Legal System (1977), Professor  Le professeur G. Gall, dans son ouvidge

G. Gall goes even further, at p. 167: Canadian Legal System (1977), va encore plus loin
alap. 167:

The dictates of tradition require the greatest restraint,TRAQUCTION] Les membres de notre magistrature sont,
the greatest propriety and the greatest decorum from the par tradition, astreints aux normes de retenue, de recti-
members of our judiciary. We expect our judges to be tude et deedigsiplus strictes. La population attend
almost superhuman in wisdom, in propriety, in decorum des juges qu'ils fassent preuve d’'une sagesse, d’'une rec-
and in humanity. There must be no other group in soci- titude, d’'une aighit’'une sensibikt quasi-surhu-
ety which must fulfil this standard of public expectation maines. Sans doute aucun autre groupe detla soci’
and, at the same time, accept numerous constraints. At n'est-il sputessattentes ausdelges, tout ertant
any rate, there is no question that a certain loss of free- tenu d’accepter nombre de contraintes. Pentalte fa,
dom accompanies the acceptance of an appointment to est indubitable que la norainatigoste de juge
the judiciary. entrade une certaine perte de lilegpour la personne

qui l'accepte.

The reasons that follow therefore cannot disre- Les motifs qui suivent ne sauraient donc faire
gard two fundamental premises. First, and follow-  abstraction de deemigs€s fondamentales.
ing from the foregoing, they cannot be dissociated  D’abord et dans éeldgce qui pde, ils ne
from the very particular context of the judicial  sauraieiné disso@s du contexte es particulier
function. The judge is in “a place apart” in our dans lequel la fonction judiciaire s'inscrit. La
society and must conform to the demands of this  magistrature occupe une & mdaice dans notre
exceptional status (Friedlansypra). On the other  soeé et elle doit se conformer aux exigences
hand, we also must not forget that this Court is sit-  requises par ce statut exceptionnel (Fopdland,
ting on appeal from the report of the inquiry panelcit.). Par ailleurs, nous ne sauriomgalement per-
of the Quebec Court of Appeal, to which a specific  dre de vue que notre €garesi appel du rap-
function has been assigned by s. @3.A. As | port de la formation d’engté de la Cour d'appel
said earlier, the Court of Appeal, when it makes its  del@u, laquelle esteghositaire d’'une fonction
report under that provision, is called upon to play a  paréicalgui lui est conié par I'art. 99..T.J.
fundamental role in terms of both the ethical pro- Comme je le mentionmaiEdpmment, la Cour
cess itself and the principle of judicial indepen-  d’appel, lorsqu’elliige son rapport en vertu de
dence. This Court must therefore respect that juris-  cette disposition, esteapjpeiér un ole fonda-
diction and show it the proper deference. This is  mental tant au niveau du proessiotodique

lui-méme qua I'egard de I'application du principe
de l'indépendance judiciaire. Notre Cour se doit
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the approach that | shall now take in moving onto  donc de respecter cetteteorepet de faire

the final part of these reasons. preuve diér¢nce en son endroit. C'est suivant
cette approche que j'abordel’instant la derrére
partie de ces maotifs.

4. Meaning and Effect of the Pardon 4. Le sens et laepadti pardon

At common law, a pardon is an expression of En common law, le pardon est I'expression de1d3
the sovereignty of the monarch, the result of the  souveeatheRoi, le @5ultat de I'exercice unila-
unilateral and discretionary exercise of the Royaleraltet discetionnaire de sa progative royale de
prerogative of mercy or clemency. In Canada, a acgrou de emence. Au Canada, le pardon tire
pardon is also derived from the powers of theegalement son origine des pouvoirs de la Cou-
Crown. Thus, the provisions contained in Cana- ronne. Les tegggslaltifs canadiens, dont le
dian statute law, including th€riminal Code, Code criminel, ne font que prescrire diféntes
merely prescribe various ways to exercise that pre- corfa de I'exercer, sans pour autant en limiter la
rogative, without limiting its scope: s. 749 of the  pert’ art. 749 duCode criminel. Voir aussi
Criminal Code. See alsdreference asto the Effect  Reference as to the Effect of the Exercise of the
of the Exercise of the Royal Prerogative of Mercy =~ Royal Prerogative of Mercy upon Deportation
upon Deportation Proceedings, [1933] S.C.R. 269, Proceedings, [1933] R.C.S. 269; I&envoi;: Réso-
Reference re Resolution to Amend the Constitution,  lution pour modifier la Constitution, [1981] 1
[1981] 1 S.C.R. 753, at pp. 876-77, and, more gen-  R.C.S. 753, p. 876-877, eerghadegient, H.
erally, H. DumontPénologie — Le droit canadien =~ Dumont, Pénologie — Le droit canadien relatif
relatif aux peines et aux sentences (1993), at aux peines et aux sentences (1993), p. 539-570.
pp. 539-70.

Professor Dumont breaks the various types of Le professeur Dumont regroupe les @iéhtes 114
pardon found in th€riminal Code down into the  formes de pardon que I'on retrouv€&ade crimi-
following categories: (1) the ordinary and partialnel dans les catjories suivantes: (1) le pardon
pardon provided in ss. 748(1) and 748.1(1) of the  ordinaire et part@lu paux par. 748(1) et
Code, which consists of the remission, in whole or ~ 748.1(1)Gddle qui comporte la remise d'une
in part, of a sentence without reviewing the issue  sentence ou d'une partie de celle-ci sans remettre
of the person’s guilt; (2) the conditional pardon en question la culgaliétla personne; (2) le
granted under s. 748(2) of tleode, which can  pardon conditionnel obtenu en vertu du par. 748(2)
amend the initial sentence imposed by the court Cdde qui permet de modifier la peine initiale-
and make it subject to certain conditions; (3) the  ment iegpepst le tribunal et de I'assortir de cer-
free pardon also granted under subss. 748(2) and  taines conditions; (3) le pardon absolu aussi obtenu
(3) of the Code, by virtue of which a person is  en vertu des par. 748(2) et (8oda selon les-
deemed never to have committed the offence in  quels une persongeuEs n"avoir jamais com-
respect of which it is granted, and (4) the pardon  mis l'infraci¢iégard de laquelle il est accerd”
granted after a referral for hearing or referral to a et (4) le pardon obtersil@penvoa’pro&s ou
court of appeal in accordance with s. 690 of the le reravaine cour d'appel confoemient a
Code or s. 53S.C.A. which results in a new trial or ~ I'art. 690 diode ou a l'art. 53L.C.S, qui donne
a new hearing. liea la tenue d’'un nouveau pexou d’'une nou-

velle audition.

Also, Parliament may legislate regarding par- Par ailleurs, ledgislateur édéral peuegalement 115
dons in the exercise of its jurisdiction over crimi- egiférer en maéfe de pardon dans I'exercice de
nal law. For example, it has established a proce- saeatemge en droit criminel. Il a ainsieéruine
dure for administrative pardons, under the  pohae de ehabilitation administrative, sous la
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exclusive authority of the National Parole Board,
which is set out in th€riminal Records Act. A

responsalBiclusive de la Commission natio-

nale des libfations conditionnelles, etguiea la

pardon of that nature may be granted, after inquiryl.oi sur le casier judiciaire. Cette ehabilitation

to any applicant who has been convicted of an
offence under a federal Act or regulations thereun-
der. This is the procedure by which the Governor
General in Council granted a pardon to Richard
Therrien on August 20, 1987. What then is the

paetdccordé, apes engafe,a toute personne
condanpour une infractioa une loi Edérale

aaes eglements qui en fait la demande. C'est

en vertu de cetiedprecjue le 20 ab1987, le
gouvernengrgl en conseil a accadin pardon

effect of this kind of pardon? More specifically, a Richard Therrien. Quel est donc l'effet d’'une

did it mean that the appellant could completely

deny the existence of the conviction in respect of
which it was granted and answer “no” to the ques-
tion asked by the committee for the selection of
persons qualified for appointment as judges? The
Court of Appeal did an exhaustive review of this

issue. It found that the pardon granted to the appel-
lant does not affect his guilt, but does result in the
complete remission of his conviction and its legal

effects for the future. Here we need to revisit some
aspects of its analysis.

tedibabilitation? Plus pcigment, permettait-
&llmppelant de nier comgtiement I'existence
de la condamnation pour laquelle elle ketavait
aa®El deepondre « non a la question sou-

edepar le comit”"de slection des personnes
aptére nommaes juges? La Cour d'appel a fait

etunde “exhaustive de cette question. Elle con-

clut quehabhilitation obtenue par I'appelant ne

remet pas en question sa celpaiailg‘entnaie

la remise totale de sa condamnation et des effets

juridiques pour l'avenir. Il importe de revenir sur

certainseléments de son analyse.

Sections 5 and 6(Z}.R.A. set out the effects of
granting a pardon: (1) it is evidence that the
National Parole Board, after making the inquiries
specified in the Act, was satisfied that the appli-
cant was of good conduct and that the conviction
in respect of which it is granted should no longer
reflect adversely on his character; (2) it vacates the
conviction and removes any disqualification to
which the person is subject by virtue of any federal
Act or regulation made thereunder; and (3) it
results in any record of the conviction being kept
separate and apart: in other words, the criminal
record is expunged. In and of themselves, these

provisions do not persuade me that the pardon can

operate to retroactively wipe out the conviction.
Rather, they are an expression of the fact that it
still exists, combined with a desire to minimize its
future consequences. Sectiora)pf) C.RA. pro-

vides that the pardon is evidence that “the convic-
tion in respect of which the pardon is granted or
issued should no longer reflect adversely on the
applicant’s character” (emphasis added), implying

L'article 5 et le par. 6(2L.C.J. énoncent les

effets de I'octroi d'ehehilitation : (1) elle sert

de preuve que la Commission nationalerdes lib”

tions conditionnelleses a@voir mea” les
ergpupevues par la loi, est convaincue que le
demandeur s’est bien conduit et que la condamna-
tion pour laquelle elle eseaawerdévrait plus

ternir sgutation; (2) elle efface les cans’

quences de la condamnation et fait cesser les inca-
EeEciju’elle pouvait entraér aux termes d'une
letEéfale ou de seseglements; et (3) elle
grdra misea I'ecart de tout dossier portant sur
la condamnation, soit la radiation du casier judi-
ciaire. En ellesantes dispositions ne me

convainquent pas gabdahilitation puisse avoir

pour effe¢alain ‘Etroactivement la condamna-

tion. Elles sont davantage I'expression du maintien
de son existence, jureeld une volorg"d’en mini-

miser lesequancesa I'avenir. En effet, le
sousaii)sL.C.J. précise que laahabilitation

sert de preuve que « la condamnation en cause ne
devrait plus terreéplaation du demandeur » (je

that it still exists and could so reflect. Second, the
effects of the pardon are limited to the legal dis-

souligne), sous-entendant qu’elle existe toujours et
gu’elle pourrait le faire. Ensuite, les effets de la

qualifications created by federal statutes or the reg-ehabiilitation sont lim&és aux incapa@s juri-

ulations thereunder and therefore exclude all the

diqegespar la loidtrale ou seseglements
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post-sentence consequences provided in provincial
legislation, which also suggests that the pardon has
only limited effect. Third, the information con-
tained in the criminal record is not destroyed but is
kept separate and apart, whence it may re-emerge

et excluent donc l'ensemble deuaTmes
@uEgs pevues aux lois provinciales, ce qui

laissgialement croire que lehabilitation n'a
gqu’'uneepaiithitte. Finalement, les renseigne-
ments contenus au casier judiciaire ne sont pas

should the pardoned person subsequently be ncetruits, mais mis I'ecart d'af ils risquent de res-

longer of good conduct.

surgir advenant une nouvelle inconduite de la per-

sonne ehabilige.

In support of the opposing argument, the appel-
lant refers us to the English version of SCRA.
which, at first sight, appears to have another mean-
ing. When it was enacted in 1970, its English and
French versions read as follows:

5. The grant of a pardon

(a) is evidence of the fact that the Board, after making
proper inquiries, was satisfied that an applicant was
of good behaviour and that the conviction in respect
of which the pardon is granted should no longer
reflect adversely on his character; and

(b) unless the pardon is subsequently revoked, vacates
the conviction in respect of which it is granted and,
without restricting the generality of the foregoing,
removes any disqualification to which the person so
convicted is, by reason of such conviction, subject by
virtue of any Act of the Parliament of Canada or a
regulation made thereunder.

5. L’octroi d’un pardon

a) est la preuve du fait que la Commission,eapr’

avoir effect® une engefe suffisante, est convaincue

que le reqgafant a eu une bonne conduite et que la
condamnationa " I'egard de laquelle le pardon est

accor@ ne devrait plus nuira Sa €putation; et

b) @ moins que le pardon ne s@voqL€ par la suite,
annule la condamnation pour laquelle il est aceord”
et, sans restreindre la peet’grérale de ce qui pr’
cede, €limine toute dchéance que cette condamna-
tion entrafe, pour la personne ainsieclage
coupable, en vertu de toute loi du Parlement du
Canada ou d'uneglementetabli sous sonegime.
[Emphasis added.]

When it was revised in 1985, the French version
was amended so that the word#fdce les conse-

guences de la condamnation” were substituted for
“annule la condamnation”. However, the English
version remained almost unchanged, retaining

Pour appuyer I'argument contraire, I'appelarit’

nous renvoia la version anglaise de 'art5C.J.

agpiemere vue, peut sembler retenir un autre
sens. Lors de son adoption, en 1970, il se lisait
ainsi dans ses versions anglaisecaisfan,

5. The grant of a pardon

a) is(evidence of the fact that the Board, after making
proper inquiries, was satisfied that an applicant was
of good behaviour and that the conviction in respect
of which the pardon is granted should no longer
reflect adversely on his character; and

b) unless the pardon is subsequently revoked, vacates
the conviction in respect of which it is granted and,

without restricting the generality of the foregoing,

removes any disqualification to which the person so

convicted is, by reason of such conviction, subject by
virtue of any Act of the Parliament of Canada or a
regulation made thereunder.

5. L’octroi d’un pardon

a) est la preuve du fait que la Commission,eapr’
avoir effectune engete suffisante, est convaincue
que lesragqua eu une bonne conduite et que la
condamnatofiegard de laquelle le pardon est
accoalhe devrait plus nuira Sa €putation; et

b) @ moins que le pardon ne s@voqL€ par la suite,
annule la condamnation pour laquelle il est aeord”

et, sans restreindre la pertgEnérale de ce qui pr’
ede, €limine toute dchéance que cette condamna-
tion entraie, pour la personne ainstclage coupa-
ble, en vertu de toute loi du Parlement du Canada ou
d’un eglementetabli sous sonegime. [Je souligne.]

Lors devigioh de 1985, la version fregise a

ett modifiée pour inclure les mots « efface les con-
egjuences de la condamnation » en lieu et place de
« annule la condamnation ». Toutefois, la version

anglaise est dmmaupeu de choses g8, la

throughout the years the words “vacates the con- emenau fil des ans conservant I'emploi des mots
viction”, which generated some debate. Did the vaeates the conviction», ce qui a contribeia
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fact that no changes were made to the English ver-  susciter une certaine controverse. L'absence de
sion reflect a mere oversight, or did the amend-  changements egpadd” version anglaise rele-
ment to the French version indicate that Parliament  vait-elle de la simple omission ou la modification
had intended to harmonize it with the English ver-  de la versiortdism traduisait-elle une volent”
sion? In theOxford English Dictionary (2nd ed. ¢&gislative d’harmoniser cette dezré avec le
1989), vol. XIX, at p. 385, we see that the expres- texte anglais? La consultat@xfodd English
sion “vacate” means “to make void in law, to Dictionary (2¢ éd. 1989), vol. XIX, p. 385, nous
deprive of legal authority, validity, force, efficacy = apprend que le ternvazate » signifie [TRADUC-
or value, to render inoperative or to annul or canTION] « rendre nul et sans effet en droigpauiller
cel”, which does not necessarily involve retroac- de toute asitovitlidi®, force, efficacé” ou
tive effects. Thus, it is possible to make something  valeur sur le plan juridique, rendeeairiopd
void, deprive it of any effect or authority or annul  frapper de muljtce qui n'emporte pagcessai-
it for the future only. It is therefore highly proba-  rement ddroactivie de ses effets. Aussi est-il
ble that the amendments to the French version possible de rendre nul, de priver de tout effet ou
were intended only to better convey the meaning  astorit’d’annuler une chose pour I'avenir seu-
of the English version. lement. Il est donc fort probable que les modifica-
tions appomes au texte fraajs ne l'onteté
gu’afin de mieux exprimer le senghicuB par la
version anglaise.

In connection with a proposed reform of the Le |égislateur €ral s’est d'ailleurs penehsur
Criminal Records Act in 1992, Parliament consid-  I'opportumit’ajouter une disposition permettant
ered whether it would be advisable to add a provia la personneeHabilige de nier I'existence de sa
sion to allow those who receive a pardon to deny  condamnation dans le cadre d'un pedf@tuk r’
the conviction (*deeming provision”). The interde-  delLlai sur le casier judiciaire en 1992 («lee-
partmental committee struck to consider variouaming provison»). Le comi€ interminisgriel
avenues instead opted to recommend maintaining  ehdigtudier les diffrentes avenues recom-
the status quo in this regard. Its view was that the ~ mandaibtplet'maintien du statu quo en la
Act should not be amended to include a provision enatill était d’avis que la loi ne devait pagé
of that type, thus demonstrating its opposition to  mediftour y inclure une telle disposition mani-
what had been referred to as “legislated lying”. As  festant ainsi son oppoaitio;m que d’aucuns
an alternative, it proposed the publication of bulle-  appelaient un « mensongeeapéoria’loi ». En
tins indicating the effects of having recordsechange, il proposait la publication de bulletins
“sealed” once a pardon is granted, pointing out that  d’information afin d’expliquer les effets de la mise
information cannot be releasedProposal for a l'écart d’'un dossiem la suite de I'obtention
Reform of the Criminal Records Act (July 20, d'uneehabilitation, notamment du fait que I'infor-
1991), Explanatory document prepared by the  mation qu'il contient ne puissetq@usvélée :
Solicitor General of Canada, at pp. 10-11, RecomProposition de réforme de la Loi sur le casier judi-
mendation No. 7. See also T. J. Singleton, “La dis€iaire (20 juillet 1991), Document explicatif du
crimination fonae sur le motif des addents  Solliciteur g¢féral du Canada, p. 10-11, Recom-
judiciaires et les instruments anti-discriminatoires mandatfod.ivoir aussi T. J. Singleton, « La
canadiens” (1993), 7Zan. Bar Rev. 456, at discrimination foreE sur le motif des asdents
p. 463. judiciaires et les instruments anti-discriminatoires

canadiens » (1993), /R du B. can. 456, p. 463.

| note in passing that the interpretation holding Je note en passant que lintex@ation selon
that the Act does not allow a person to deny that he  laquelle la loi ne permet pas de nier I'existence de
or she was convicted is also consistent with the  la condamnation s’egalénient dans la lige”



[2001] 2 R.C.S. RE THERRIEN Le juge Gonthier 81

most recent amendments to the Act in 2000, des elesiimodifications appegsa la loi en
although those amendments cannot be set up 2000, bien que celles-ci ne soient pas opposables °
against the appellant in this case. Poetoamend  I'appelant en I'espce. LalLoi modifiant la Loi sur

the Criminal Records Act and to amend another  le casier judiciaire et une autre loi en consé-

Act in consequence, S.C. 2000, c. 1, s. 4 (pro- quence, L.C. 2000, ch. 1, art. 4 (ee&’en vigueur
claimed in force August 1, 2000 by Order SI/2000-  4eahit 2000 par déret TR/2000-73, vol. 134,

73, vol. 134, p. 2033), amends the French and p. 2033), modifie les versimasskast anglaise.
English versions. For example, in the French ver-  Ainsi, les mots « efface lesqgensés de la
sion of s. 5 the wordsehtraine le classement du ~ condamnation »a " l'art. 5 sont remplas par
dossier ou du relevé de la condamnation a part des  « entrahe le classement du dossier ou du relde”
autres dossiers judiciaires’ are substituted for la condamnati@npart des autres dossiers judi-
“efface les conséquences de la condamnation”. In ciaires ». A mon avis, ces changements viennent
my view, these changes embody the meaning that  consacrer le sens que le Parlement a toujours voulu
Parliament has always intended the Act to have. erenfl la loi. Outre les difffentes incapa@s
Apart from the various disqualifications that a con-  que la condamnation pouvaihentaX termes
viction may lead to under federal statutes or regu-  d'unetBréle ou de segglements dont l'art. 5
lations, as referred to in s. 5, the other “@ns” fait mention, les autres « cagiences » asseas
guences” associated with the existence of a l'existence d'amtédents judiciaires que leha-
criminal record that the pardon sought to eliminate  bilitation vigatiminer pour I'avenir seeasu-

for the future are all covered by keeping the infor-  n@ela misea’l'ecart des informations entourant
mation associated with the existence of a criminal  la condamnation. Celles-ciekormdis partie
record separate and apart. That information then  de la vieepde I'individu et ne sauraiestré
becomes private to the individual and cannot be  divedgusans 'autorisation gafable du minis-
disclosed without the prior approval of the Minis-  tre. Le professeur Dumont partage cette opinion :
ter. Professor Dumont shares this view:

[TRANSLATION] This legal construction of the stigmatiza- Cette construction juridique de la stigmatisation ou la
tion or legal recognition of the fiction of dishonour, is so reconnaissance juridique de la fictiesraunigéur est
evident that the pardon process in @réminal Records  si évidente que le atanisme deetabilitation pevu

Act consists, first and foremost, of terminating the use dahilaur le casier judiciaire consiste d’abord et

and distribution of the information recorded in the crim- avant @ourtettre fina'I'utilisation eta la diffusion de

inal record, restoring the confidential status of informa- linformation coesigdans le casier judiciairg °

tion relating to an individual's criminal history and redonner un statut confidentiel aux renseignements sur
returning that information to the private sphere. From leg@ssal d'une personne atles remettre dans le

that point of view, the Act creates not so much a proce- domaine de la \ge.{di® ce point de vue, la loieer”

dure for obtaining a pardon as a mechanism consisting moins uredprec/isang obtenir un pardon gu’un

of withdrawing information relating to an individual's  ewdnisme consistara tetirer de la circulation les
criminal history from circulating. [Emphasis added.] informations concernant le patisiaire ghal d’'une

personne. [Je souligne.]

(“Le casier judiciaire : criminel un jour, criminel  (« Le casier judiciaire : criminel un jour, criminel
toujours?”, inLe respect delaviepriveedans!’en-  toujours? », danke respect de la vie privée dans
treprise : de I'affirmation a I'exercice d’un droit  I'entreprise: de I'affirmation a I'exercice d'un
(1995), at p. 115) droit (1995), p. 115)

In the case at bar, the Court of Appeal reached En I'esgece, la Cour d'appel arrivee Cette mafne 120
the same conclusion by referring to the other pro-  conclusion e&fésant aux autres dispositions de
visions of the Act. “Every component [of an Act] la loi. En effet, « chagl@enént [d’'une loi] con-
contributes to the meaning as a whole, and the tribue au sens de I'ensemble et I'ensemble, au sens
whole gives meaning to its parts”: P.-Aot€, The  de chacun desléments » : P.-A. Q&, Interpréta-
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Interpretation of Legislation in Canada (3rd ed. tion des lois (3¢ &d. 1999), p. 388; voir aussi
2000), at p. 308; see alfaubois v. The Queen,  Duboisc. La Reing, [1985] 2 R.C.S. 350, p. 365 (le
[1985] 2 S.C.R. 350, at p. 36pef Lamer J.). Sev-  juge Lamer). Or, plusieurs dispositions deoila

eral provisions of th€riminal Records Act would  sur le casier judiciaire n’auraient aucun sens si on

be meaningless if the construction suggested by retenait l'ietatipri suggfée par I'appelant.

the appellant were accepted. Sections 6(2) and 6(3) Les paragraphes 6(2).€tJ(Fermettent au
C.RA. permit the Minister to disclose the convic-  ministre de communiquer le fait de la condamna-
tion if he is satisfied that the disclosure is desirable tion, s'il est convaincu que la communication sert
in the interests of the administration of justice or  I'administration de la justice ou est souhaitable
for any purpose related to the safety or security of  pounreEsdu gcurig du Canada ou d’'uigtat
Canada or any state allied or associated with e alli"assoei’au Canada. L’article [Z.C.J. per-
Canada. Section T.RA. permits the National = metla Commission nationale desdiations con-
Parole Board to revoke the pardon if the person is  ditionnellesvdguér la ehabilitation lorsque le
subsequently convicted of another offence, is noehabili® est condanepour une nouvelle infrac-
longer of good conduct or knowingly made a false  tion, qu'il aecelesbien se conduire ou qu'il a

or deceptive statement in relation to the application  sciemment fait ecleration inexacta 1'occa-

for the pardon. Finally, s. & RA. specifically sion de sa demande @habilitation. Finalement,
provides that no person shall ask a question relat-  I'att.C8). prévoit sgcifiquement que nul ne

ing to an application for federal employment that  peut, dans le cadre d’'une demande d’emploi rele-
by its terms requires the applicant to disclose a  vant de laatenq# dud@éral, poser une ques-
conviction in respect of which a pardon has been  tion qui, par sa teneur, obligerahabilig a
granted. The purpose of all these sections is toevéler sa condamnation. Ces articles ont tous pour
eliminate the potential future effects of the convic-  objalidiiner les effets potentiels futurs de la
tion, which would be pointless if the conviction = condamnation, ce qui serait inutile si la condamna-
were deemed never to have existed. Section 8 is etmhEpuEe ne pas avoir exestL’article 8 est
particularly instructive for our purposes. If the partietdiment @\€lateura nos fins. S'il tenait de

very essence of the pardon were that the pardoned I'essemse cui pardon de permettre ahabi-
person could deny the existence of the conviction, e g nier I'existence de la condamnation, le
Parliament would not have felt the need to enactegislateur n’aurait pas senti le besoin de kcpr’

that provision. (R. P. Nadin-Davis, “Canada’'s  ser explicitement. (R. P. Nadin-Davis, « Canada'’s
Criminal Records Act: Notes on How Not to Criminal Records Act: Notes on How Not to
Expunge Criminal Convictions” (1980-81), 45 Expunge Criminal Convictions » (1980-81), 45
Sask. L. Rev. 221) Sask. L. Rev. 221)

It is also useful to draw a comparison with cer- Il estégalement utile dftablir une comparaison
tain federal statutes. Interpretations favouring har-  avec certaineetiml€s. L'interpete des lois
mony between the various statutes enacted by the  doit en effet favoriser I'harmonie des divers textes
same government should indeed prevail. This preegislatifs quiemanent d’'une srhe autori. Cette
sumption is even stronger when the statutes relate esoprption se trouve renfae’lorsqu’on est en
to the same subject matterot€,"supra, at pp. 342  @Sence de lois qui portent sur l&mmé matre :
et seq. Thus, as | have already pointed out, ot&0p. cit., p. 433 et suiv. Ainsi, comme je le
s. 748(3) of theCriminal Code expressly provides  soulignaisgeédemment, le par. 748(3) diode
that where the Governor in Council grants a freecriminegl prévoit expressment que si le gouverneur
pardon to any person, that person shall be deemed en conseil accorde un pardoa absojer-
thereafter never to have committed the offence in  sonne, celle-ci est par la efuit® rh’avoir
respect of which the pardon is granted. Further-  jamais commis l'infrezti@yard de laquelle le
more, s. 36(1) of th&'oung Offenders Act, R.S.C.  pardon est accerdDe plus, le par. 36(1) delai
1985, c. Y-1, expressly provides that the finding ofsur les jeunes contrevenants, L.R.C. 1985, ch. Y-1,
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guilt relating to a young offender for whom the eyoit explicitement que laedlaration de culpa-
court has directed an absolute discharge or for ehiigant un adolescent pour lequel le tribunal a
whom all the dispositions and all their terms have  ordota” libération inconditionnelle ou pour
ceased to have effect shall be deemed never to  lequekdisioths ainsi que toutes leurs condi-
have existed. Th€riminal Records Act contains  tions ont cessle produire leurs effets, esprige
no provision of such scope. The fact that Parlia- n’avoir jamaiseexist’Loi sur le casier judi-
ment opted instead to use the tem@&habilitation” ciaire ne pgvoit aucune disposition ayant une telle
in the French version of the Act, thus stressing the epoAussi n'est-ce pas par hasard quedesla-
future effects of the law, was therefore not random.  teuréll a plubt choisi d'utiliser le terme
« réhabilitation » dans la version freaise de la
loi, insistant ainsi sur ses effets futurs.

Accordingly, | find, as did the Court of Appeal, A linstar de la Cour d’appel, je conclus doné?2
that an objective analysis of the Act does not sup-  qu’une analyse objective de la loi ne permet pas de
port the appellant’s argument that the pardon retro-  soutenir, comme le fait I'appelant, que le pardon
actively wipes out his conviction. Professor eanfit Etroactivement sa condamnation. Le pro-
Dumont accurately summarizes the essence of fesseur Duesume bien I'esprit de mon pro-
what | have said: pos :

[TRANSLATION] It seems clear that théCriminal Il nous pard”clair que laLoi sur le casier judiciaire
Records Act grants a pardon which is designed only to octroie un pardon qui vise seuberizéng cesser les
put an end to the negative effects of a conviction. An effetgatifs d’'une condamnation. Empruntant les
administrative pardon, which adopts the features of a eaistiques d’'un pardopartiel et conditionnel, la
partial andconditional pardon, is not equivalent to a ret- ehgbilitation administrative n’est pas assimilablane
roactive acquittal, as a free pardon may be, by virtue of ecladation d’innocenca febours, comme peuttie le
the Royal prerogative or th€riminal Code; accord- pardon absolu en vertu de larpgative royale ou du
ingly, an administrative pardon does not logically resultCode criminel; par consguent, la ehabilitation admi-
in retroactive annulment or neutralization of the convic- nistrative netrpas logiquement laegation ou la
tion. [Emphasis in original.] neutralisatioetroactive de la condamnation. [ltaliques

dans l'original.]

(“Le casier judiciaire : criminel un jour, criminel  (« Le casier judiciaire : criminel un jour, criminel
toujours?”,supra, at p. 132) toujours? soc. cit., p. 132)

In conclusion, | will say a few words about the En terminant, je dirai quelques mots de I'arg&-23
appellant’s argument that in order to determine the  ment soumis par l'appelant selon lequel, pour
effect of the pardon he was granted under theeterdiiner la poeé de la ehabilitation qu'il a
Criminal Records Act, the Court should adopt an  obtenue confarmenta laLoi sur le casier judi-
“objective-subjective approach”, which would ciaire, la Cour doit retenir une « approche objec-
involve both doing an objective analysis of the law  tive-subjective » selon laquelle ilafdat fois,
and considering the opinion the appellant subjec- faire une analyse objective de la loi etreonsid”
tively formed about his pardon. | do not believe  l'opinion que s’est subjectivementdariep-
that the way in which a statute is interpreted may  peldi#gard de son pardon. Je ne crois pas que

vary, depending on the opinion formed by an indi-  l'intetption de la loi soit susceptible de varier

vidual, especially when that person is himself a  selon I'opinion que s’en fait le justiciable et, parti-

member of the legal profession. arkment, lorsque ce justiciable est lmme un
juriste.

On the other hand, even if we did have to put Par ailleurs, reine si I'on devait se placer dan?*
ourselves in the appellant’s position, | would point  la position de I'appelant, jeatiexgpeler que la



84 RE THERRIEN Gonthier J. [2001] 2 S.C.R.

out that the question asked by the selection com-  questi@®e pas’le comit’de glection ne visait

mittee did not relate directly to the appellant's  pas directement le casier judiciaire de I'appelant,

criminal record; rather, it but was much more gen-  mais avait uneepbeducoup plusgérale, soit

eral in scope, referring to his “trouble with the sesemélés avec la justice ». L’expression

law”. That expression can cover numerous situa- eré@s avec la justice » peut inclure bon nom-

tions, ranging from a mere arrest to being charged  bre de situations, de la simple arrestation au fait

with an offence and awaiting trial, or being etté incul@ pour une infraction et dans l'attente

charged and subsequently acquitted after a trial. It  d’'unepraai au fait dfre inculg et, par la

can also refer to disciplinary proceedings initiated  suite, aegaittissue de ce pres. Elle peut

by the professional order to which the person  aussi fafézaricea des instances disciplinaires

belongs. Ultimately, it could even include being a  emtesn’par l'ordre professionnel auquel on

party to a civil or family law proceeding. It there-  appartieitla limite, elle peut inclure le fait

fore also includes the actual fact of the appellant’s etrd'partiea’une cause civile ou familiale. En ce

pardon. sens, elle inclagalement le fait e du pardon
obtenu par I'appelant.

125 Furthermore, the Court of Appeal held that the En outre, la Cour d’appel a jagjue le dossier

appellant’s record contained sufficient evidence  de I'appelant contenait suffisamre@&mestits
tending to establish that he was aware of the mean-  de preuve tendamtontrer que M Therrien
ing and effect of theCriminal Records Act, and  connaissait le sens et la pertde laLoi sur le
that he deliberately and subjectively ignored themcasier judiciaire et qu’il les a subjectivement et
In its report, it states that the appellant’s decision  volontairement egnddans son rapport, elle
to conceal his convictions was not the result of a  mentionne queclaiali de I'appelant de taire
good faith misinterpretation of the applicable laws  ses condamnatioesulerpas d’'une intergta-
([1998] R.J.Q. 2956, at p. 2972). After hearing tion ezeofdite de bonne foi des lois applicables
lengthy testimony, including that of the appellant,  ([1998] R.J.Q. 2956, p. 2973s Apoir longue-
and analyzing the evidence adduced, the majority = ment entendemems, dont I'appelant, et ana-
of the committee of inquiry summarized the situa- elya preuve soumise, les membres majoritaires

tion as follows: du comit’d’eng&te Esument la situation ainsi :
[TRANSLATION] He understood the importance and the Il a compris 'importance et laggdavitétte obliga-
gravity of the duty of transparency during the first selec- tion de transparence lors du premier conetaits; il ~
tion process: he said that to him it was obvious, “natu- poueMigdent, « naturel », dit-il, il devaiepondrea
ral”, he had to answer the question. __la question.
After striking out with the second selection commit- Aprsonechec lors du deusime comi¢” de slec-

tee, he was content to do some extremely cursory tion, il se satisfait de rechercheeragtift som-
research into the effects of the pardon. Just a little more maires sur legjwamses du pardon. Uredude le

research would easily have led him to a different conclu- moindrement plusedi@sait facilement amera
sion. une autre conclusion.
Without regard for the importance of the office he Sagerd pour I'importance de la fonction gu'il pos-

was applying for, he decided, of his own volition, to  tule,étide lui-néme de minimiser les coagliences
minimize the consequences of his actions. He looked at de ses actes. Il prend en main la logtéirgelqn’

the law and interpreted it in his own interests. He ratio- ses fins. |l rationalise le tout, fait une restriction men-
nalized the whole thing, made a mental reservation, and tale: se forge une opinion cardradadi® en utili-
constructed an opinion that offended reality using argu- sant des arguments doesdatgtion formelle ne

ments which did not, in the form in which he presented constitue pas un mensonge. Il omet volontairement de
them, amount to a lie. He deliberately failed to reveal a evoiér un fait que le congtdevait connd#re. Il substi-
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fact of which the committee ought to be made aware. He tue son propre jugeosduit du comé de slection.
substituted his own judgment for the judgment of the [Sosalidahs I'original.]
selection committee. [Emphasis in original.]

When the appellant appeared before the selec- Lorsque I'appelant se gsente devant le corait’ 126
tion committee in 1996, it was not to assert his  diedion en 1996, il n'est pas Ipour faire
right to be appointed as a judge. An appointment  valoir son arétite" nomne” juge. Une nomina-
to the judiciary is more in the nature of a “privi-  tiarla magistrature rele davantage d’'un « pri-
lege” granted to a person who has all the qualities egeib> accorela une personne queuhit les qua-
considered to be necessary for the office. If, as the es fiigges ®cessaires pour occuper la fonction.
appellant contends, th€riminal Records Act Si, comme le mtend l'appelant, ld_oi sur le
leaves room for doubt or for more than one intercasier judiciaire laissait place au doute @plus
pretation, he should have left it up to the selection  d'une ieroh, il se devait de laisser au
committee to decide this. cormaide slection le soin d’en juger.

| therefore find that while a pardon does not Je conclus donc que, sans faire dispiaale 127
make the past go away, it expunges consequences e, pesgdardon efface les caugiences pour
for the future. The integrity of the pardoned person  I'avenir. égnitt de la personnesinabilige est
is restored, and he or she need not suffer thestablie et elle ne doit pas subir les effe¢sd’sa
effects associated with the conviction in an arbi-  condamnation @ farbitraire ou discrimina-
trary or discriminatory manner, a situation which  toire, ce que termlgmbtger les chartes cana-
the Canadian and Quebec charters tend to protect  dienneslaicqise. C'est vers ces dispositions

against. | will now consider those provisions. que je me pencherai maintenant.
5. The Protection Afforded by the Canadian and 5. La protection des chartes canadienne et
Quebec Charters gbécoise
(a) Section 15 of the Canadian Charter a) L’article 15 de la Charte canadienne

The appellant acknowledges that it is possible to L’appelant reconn&’qu’il est possible d’inter- 128

interpret the provisions of thdudicial Code of  préter les dispositions dGode de déontologie de
Ethics and those of th&egulation respecting the  |la magistrature ainsi que celles dReglement sur
procedure for the selection of persons apt for  la procédure de sélection des personnes aptes a
appointment as judges so that they are compatible &re nommees juges, de fa&on conformea’l'art. 15
with s. 15 of theCanadian Charter. However, he  de I&€harte canadienne. Toutefois, il petend que
argues that the government’s actions in this case les actions du gouvernementeea bespog”
infringed his right to equality, to which he is enti-  atteiateon droi’I'egali® sanegarda ses amt:

tled regardless of his criminal record. He made two edetits judiciaires. || soumet deux sous-arguments
separate sub-arguments which | will now address.  distincts que jahdrithstant.

First, he believes that he was discriminated D’abord, il estime avoir fait I'objet de discrimi-129
against by the members of the first three selection  natioreéordf ses amtddents judiciaires de la
committees based on his criminal record. He part des membres des trois premiegs demit’
referred to the testimony of certain members, election. Il Efére aux ¢moignages de certains
Judge Jean-Pierre Bonin and Nicole Gibeau, who  d’entre eux, le juge Jean-Pierre Beriiceid
expressed the view that having a criminal record  Gibeau, selon lesquels I'existence edddesmt”
disqualified him from holding the office of judge. judiciaire le disqualifiait pour occuper un poste de
What this boils down to is: either the appellant juge. De deux choses I'une : ou bien I'appelant fait
raises this situation to demonstrate the seriousness$at dé cette situation afin derdontrer la gravét”
of the prejudice he has suffered, or he does so in  djudice qu'il a subi, ou bien il le fait pour
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order to challenge the propriety of the question at
an interview for the purpose of recommending per-
sons qualified for appointment as judges. In the
first case, | would point out that the motives of the
selection committee members are not on trial here
and that if they were this Court is not the appropri-
ate forum for settling that question. In the second
case, as | will explain, when | analyze the second
argument, having a criminal record is relevant as a
criterion for assessing a person’s capacity to be
appointed as a judge. | would therefore reject this
first argument.

contester la pertinence de cette question dans le
cadre d'une entrevue ayant pour objectif de recom-
mander des personneséipasoimmes juges.

Dans la mrentiypotleSe, je souligne que lagar”

sente affaire ne constitue paseandfinben-

tions des membres de dengitéction et que, le

exdsant, notre Cour n'est pas le forum appro-
e palr se prononcer sur cette question. Dans la

seconde, et comme je le mentionnerai dans le
cadre de l'analyse du second argument, I'existence
d@aents judiciaires est un @ie pertinent

pour eterminer la capa@td’'une personna étre

nomnee juge. Je rejetterais donc ce premier
moyen.

Second, the appellant contends that the decision Dans un deudme temps, I'appelantgend que

by the Minister of Justice to initiate the removal
process under s. 263J.A. and ss. 2, 4, 5 and 10

kcidion du ministre de la Justice d’entamer le
processus de destitution cosrfioemta’ I'art. 263

of the Judicial Code of Ethics was actually based L.T.J. et aux art. 2, 4, 5 et 10 diode de déontolo-
on the fact that he has a criminal record, not thagie de la magistrature s’appuie sur |'existence
he refused to disclose it, which was merely a pre- emmUe ses agigdents judiciaires et non sur son

text. He therefore believes that his right to equal-
ity, which is protected by s. 15 of tieanadian

Charter, has been infringed. | would start by say-
ing that, like the Court of Appeal and the Consell
de la magistrature, | take the view that the decision
by the Minister of Justice was based primarily,

refus de le divulguer, lequel n'a eoqstin’

prétexte. En ce sens, il estime que l'on a g@ort’
attemtson droita’I'egali® proEgé par l'art. 15
d€tharte canadienne. D’emblée, je dirai qua

l'instar de la Cour d'appel et de laenthjorit’

Conseil de la magistrature, je suis d'avis que la

perhaps exclusively, on the appellant's failure to ecision du ministre de la Justice repose principa-

disclose to the members of the selection committee
that he had been in trouble with the law. On the
other hand, if it were also related in part to the fact
that he had a criminal record, | do not find that this
would infringe the appellant’s equality rights.

lement, voire exclusivement, sur l'omission de
'appelantedéler I'existence de sesedglés

avec la justice aux membres dal dereitc-

tion. Par ailleurs, si elle dgadgtrient porter en

partie sur I'existence eé@deEnts judiciaires, je

considgre que celle-ci ne porterait pas atteinte au
droit a I'egalig de I'appelant.

In Law v. Canada (Minister of Employment and

Dans l'argt Law c. Canada (Ministre de I'Em-

Immigration), [1999] 1 S.C.R. 497, this Court held ploi et de I'lmmigration), [1999] 1 R.C.S. 497,

that the three-stage analysis that applies in respect

notre Cecisgitr' que la efmarche en trois

of s. 15(1) had to assign considerable weight to thetap€s applicabl@ 1'egard du par. 15(1) devait

subject-matter and context of the infringement. At
paragraph 88, lacobucci J. stated that anyone who
claimed under that subsection must prove the fol-
lowing three aspects: (1) the existence of differen-
tial treatment between the claimant and others
based on personal characteristics, (2) differential
treatment based on enumerated or analogous
grounds, and (3) differential treatment that dis-

accorder une importanceemardjobjet et au
contexte entourant la violation. Au paragraphe 88,
le juge lacobucci rappelle que la personne qui I'in-
voqueedaldlif les trois aspects suivants : (1) il
existe urgdliffé de traitement entre le deman-

deur et d’autres personnes en raisoneaiis-caract”
tiques personnelles, (Zrémckffde traitement

est dendlr un motiehun€ré ou analogue, et
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criminates by imposing a burden upon or with-  (3) laeddfice de traitement est discriminatoire
holding a benefit from the claimant and thereby en ce qu’en le privant d'un avantage ou en lui
infringing his or her dignity (that is, perpetuates or  imposant un fardeau, elle porte attsandéghie”
promotes the view that the individual is less capa- (cedir€é qu’elle perpfue I'opinion que l'indi-

ble or worthy of recognition or value as a human  vidu teuelst moins capable ou moins digne
being or as a member of Canadian society, equally etrad’feconnu ou valogsén tant qfre humain
deserving of concern, respect, and consideration).  ou membre dedf¢ saciddienne, qui enite le

A person who claims under s. 15(1) may rely on a em@’in€rét, le n€me respect et laenie consid-

series of contextual factors in order to demonstrate  ration). La personne qui invoque le par. 15(1) peut

that his or her dignity has been infringed. s’appuyer sur e gle facteurs contextuels
pour dgmontrer que l'on a pa@tatteintea’ sa
dignité.

In the case at bar, if the decision by the Minister En I'espsce, si la dtision du ministre deego- 132

to lodge an ethics complaint against the appellant  ser une plaiototbgique contre I'appelant est

was based on the existence of a criminal record, | derslir la Sence d’'aet®dents judiciaires, je

acknowledge that there was differential treatment  reconnais que l'appelant a subi emenabfide

between the appellant and others who did not have  traitement par rappatttres personnes qui ne

such a criminal history. | also assume, for our pur- espntent pas un tel pasgnal. Je prendsgale-

poses, but without deciding the issue, that a crimi-  ment pour aeguis, fins, mais sans toutefois en

nal record is an analogous ground of discrimina- ecidér, que les aetédents judiciaires constituent

tion for the purposes of s. 15(1) of t@anadian  un motif de discrimination analogue au sens du

Charter. However, the Minister's decision cannot  par. 15(1) d€Harte canadienne. Cependant, la

be regarded as discriminatory when we considerecisibn du ministre ne peatré considfée discri-

the relevant contextual factors: the decision took  minatoleelumére des facteurs contextuels per-

into account the appellant’s situation as a whole, as  tinents. En effegithod”du ministre a pris en

well as the situation of people who come before  camaiibn 'ensemble de la situation de I'appe-

the court and are entitled to the highest degree of lant ainsi que celle des justiciables qui sont en

integrity, impartiality and independence on the part  droit d’obtenir la plus gramdgittimpartiali

of the members of the judiciary in whom they etdpdhdance de la part des membres de la

place their confidence. | will now consider the  magistrature envers lesquels ils accordent leur con-

allegations that the appellant’s rights under the fiance. Je me penche maintenant sgdatsrsl

Quebec Charter were infringed. de violation des droits de I'appelant en vertu de la
Charte québécoise.

(b) Quebec Charter b) La Charte québécoise
(i) Right to Dignity, Honour and Respect for () Le draitla digni€, a 'honneur et au res-
Reputation and Private Life pect de kputation, et ’la vie pri€e

The appellant contends that his rights to dignity, L'appelant petend que ses droitsla dignig,a 133

honour, reputation and private life, which are pro-  I'honneur eefmtdtion efa’la vie pri€e, pro-

tected by ss. 4 and 5 of tiguebec Charter, were  Egés par les art. 4 et 5 de Gharte québécoise,
infringed in this case and that certain members of atét atteints en I'egre en ce que certains

the government disclosed information that was  membres du gouvernememvoité des infor-

then confidential by virtue of his pardon and under  mations devenues confidentielles en raison de I'ob-
ss. 5 and 6(2L.RA. He adds that he was the vic-  tention de son pardon et carfena I'art. 5 et

tim of an impassioned public debate in the media  au par.L6(). Il ajoute avoireté la victime

and the political arena, during which some elected  d'etvat public enflamea”tant dans l'ane
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representatives or journalists made insulting, edrafique que politique au cours duquel certains
defamatory and untrue remarks regarding the  parlementaires ou journalistes ont tenu des propos
nature of his involvement in the events of the injurieux, diffamatoires et mensongersagaant °
October Crisis. He was successively accused of  nature de son_implication devéntasents de
having been a member of the F.L.Q. and of having  la Crise d'octébteur de ole, il fut accus’
participated in the kidnapping and even the murder  d'aéimembre du F.L.Q. et d’avoir partieip”
of the minister Pierre Laporte. That these state- deaent, voirea  I'assassinat du ministre
ments are false is not in dispute. However, | do not  Pierre Laporte. La &aussetes affirmations
intend to state an opinion on these arguments, n'est pas eentdsth’ai toutefois pas I'intention
since this Court is not the appropriate forum in  de me prononcer sur ces arguments puisque notre
which to do so. As | said earlier, the motives of  Cour ne constitue pas le forum apoprice
members of the government are not on trial here, faire. Comme je le mentiomwdeprment, la
which members in any event enjoy parliamentary espnte affaire ne constitue pas un psod’inten-
immunity when addressing the legislative assem-  t@r'encontre des membres du gouvernement
bly; nor is this an action for damages against jour-  qui, par ailleemsfibient d’'une immuna’parle-
nalists. There is no evidence before us on these  mentaire lorsqu’ils s’adressent aux membres de
matters. | will therefore refrain from any comment  I'AssesebEgislative, ou encore d’'une action en
whatsoever. dommages-@méts a I'encontre de journalistes.
Nous ne disposons d’aucune preaveetegard. Je
m’abstiens donc de formuler quelque commentaire
gue ce soit.

(ii) Protection From Discrimination (ii) La protectica I'encontre de la discrimina-
tion
e The appellant contends that the complaint L'appelant petend que le &t de la plainte par
lodged by the Minister of Justice was based on the le ministre de la Justice esufohexistence de
fact that he had a criminal record, while his failure  soe@liént judiciaire alors que I'omission de le
to disclose it was really only a pretext. Thus, he evélér n’en a constiti'que le petexte. Ainsi, il
submits that he was penalized in his employment  soutient qe&t¢ @hali€ dans le cadre de son
owing to the mere fact that he was convicted of a  emploi du seul fait qeti aclae coupable
criminal offence even though he had been d’'une infraction criminelle et @amem’l en a
pardoned for that offence, contrary to s. 18.2 of the  obtenu le pardon, le tout contraird’aneni 8.2
Quebec Charter. He also contends that he was  de Qbarte québécoise. Il prétend €galement
indirectly discriminated against when he was  avoir indirectement fait I'objet de discrimination
asked the illegal and abusive question by the mem-ecowant de la questionelijale et abusive pes’
bers of the selection committees regarding his  par les membres desscdmislection quang’
criminal history: “Have you ever been in trouble  son pgssliciaire : « Est-ce que vous avegjad”
with the law or with the Barreau?” The appellant eu des¥élfs avec la justice ou avec le Bar-
suggests that, in order to comply with Qaebec  reau? » Pour se conformer aux exigences de la
Charter requirements, the question should haveCharte québécoise, I'appelant sugere que la ques-
been formulated as follows: “Have you ever been  tion autadtdE formuée de la fegn suivante :
convicted of a penal or criminal offence connected  « Avez-vejasitE troue coupable d’'une infrac-
with the function of judge, for which you have not  tioenple ou criminelle ayant un lien avec la
been pardoned?” fonction de juge pour laquelle vous n'avez pas
obtenu de pardon? »

135 | would start by saying, as the respondents say Comme le mentionnent les int&®$ dans leur
in their factum, that lodging a complaint merely emmdire, je tiens souligner d’engé de jeu que le
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triggered the disciplinary process that was con- epdtide la plainte ne constitue que leclEnche-

ducted in respect of the appellant in this case. = ment du processus disciplinaire dont I'appelant fut
Since then, both the committee of inquiry of the  I'objet en Besp Depuis celle-ci, le coraid’en-

Conseil de la magistrature and the Quebec Court of eteqdii Conseil de la magistrature ainsi que la
Appeal have considered the appellant’s conduct. It  Cour d'appel dbeQuse sont pened’sur la

must be borne in mind that this Court is hearing an  conduite de I'appelant. Notre Cour, faut-il le rap-
appeal from the report of the Court of Appeal; we  pelegesien appel du rapport de la Cour d’appel;
should therefore examine these issues from the il convient dormt pletkaminer ces questions
standpoint of the reasons stated by the Court of  sous lI'angle des motifs retenus par la Cour d’appel
Appeal in support of its recommendation for  pour justifier sa recommandatiorevibeation
removal rather than from the standpoint of the  que sous celui de la plainte du ministre de la Jus-
complaint by the Minister of Justice. tice.

First, we must determine whether the committee D’abord, il s’agit de dferminer si le comit'de 136

for the selection of persons qualified for appoint- elestion des personnes aptasétre nomrees

ment as judges could legally, and without discrimi-  juges pouegalément et sans discrimination
nating, ask a question concerning the appellant's  poser une question portant smgélés dvec la
trouble with the law. In my view, the provisions of  justice de I'appelant. Je suis d’avis que les disposi-
the Quebec Charter are of no help in preventing an  tions de Gharte québécoise ne sont d’aucun
employer, assuming that the selection committee  secours poeckerpin employeur, le comitle

were an employer, from asking him a question of eleation en fut-il un, de lui poser une telle ques-
this nature during an interview. As the Court of  tion au cours d’'une entrevue. Comme le souligne
Appeal points out, th€Quebec Charter draws a  la Cour d’appel, l@harte québécoise fait claire-

clear distinction between the protection it affords  ment une distinction entre la protection qu’elle
against the discriminatory collection of informa-  ocemEfa I'encontre de la cueillette discriminatoire

tion and protection against the discriminatory use  d'informations et @d#acontre de I'utilisation

of that information. discriminatoire de ces informations.

Section 18.1 provides that no one may, in an L'article 18.1 pEvoit que nul ne peut, lors d’'une-3’
employment interview, require a person to give  entrevue relative émploi, reqerir d'une per-
information regarding any ground mentioned in  sonne des renseignements sur les restdamngs”

s. 10 unless the information is useful for the appli-  l'art. 10 sauf si ces renseignements somat utiles °
cation of s. 20. First, as | will explain below, itis  I'application de l'art. 20. Resgnient, comme je
uncertain whether judicial office is included in the  I'expliquerai plus loin, il n'est pas certain que la
expression “employment” in ss. 18.1 and 18.2; if  fonction judiciaire soiteevigar le terme

that is not the case, the appellant would not be pro-  « empl@wu@ix art. 18.1 et 18.2, auquel cas
tected by theQuebec Charter against a question  I'appelant neréficierait d’aucune protectioa °
concerning his criminal record. Second, if judicial  I'encontre d’'une question portant sur ses ant’
office were included, a criminal record, even one  dents judiciaires dafisaite québécoise. Puis,

for which a pardon has been granted, is not sttt le cas, les astédents judiciaires, eme
included in the grounds listed in s. 10. Nor is it  paragmme font pas partie des motisuh€rés
included in the concept of social condition, whicha I'art. 10. lls ne sont pas non plus compris dans la
appears in that section: s€emmission des droits  notion de condition sociale qui, elle, y figure : voir

de la personne du Québec v. Cie Price Ltée, J.E.  notammenCommission des droits de la personne
81-866 (Sup. Ct.)Commission des droits de la  du Québec c. Cie Price Ltée, J.E. 81-866 (C.S.);
personne du Québec v. Ville de Beauport, [1981] Commission des droits de la personne du Québec

C.P. 292. In fact, it was in response to the cone. Ville de Beauport, [1981] C.P. 292. C’est d’ail-
servative approach taken by the courts in interpret-  leursaatioha cette approche conservatrice des
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ing social condition that the legislature amended  tribunaux cmdimterprétation de la condition

the Quebec Charter in 1982 by adding s. 18.2:  sociale quedgislateur a modiéi'la Charte quée-

S.Q. 1982, c. 61, s. 5; see also Singlesopta, at  bécoise en 1982 pour y ajouter l'art. 18.2: L.Q.

p. 472. Finally, even if the information related to 1982, ch. 61, art. 5; voir aussi Singditetoaif.,

one of the grounds listed in s. 10, the question p. 472. Finalemente rai" I'information portait

would still be permitted in the selection process for  sur I'un des motfaupd 'art. 10, la question
persons qualified for appointment as judges, since  serait toujours permise dans le cadre d’'un proces-
the distinction is based on the aptitudes or qualifi-  susetextidon des personnes aptegtre nom-

cations required for judicial office, which is e®m$ juges puisqu’il s’agit d’'une distinction fon-
deemed non-discriminatory by s. 20 of fRecbec  dée sur les aptitudes ou les queditfequises par

Charter. la fonction judiciaire, laquelle esteplUe non
discriminatoire en vertu de l'art. 20 de Gharte
québécoise.

The appellant cited the fact that he had a pardon L’'appelant se fonde sur I'existence d’'un pardon
as justification for answering “no” to the selection  pour justifieelgorise agative qu’il a doneé au
committee’s question. As | explained earlier, the  cerd@ slection. Or, comme je I'expliquaisesr”
appellant’s pardon did not mean that he could denyederiment, le pardon de I'appelant ne lui permet-
the existence of his conviction or, more generally, tait pas de nier I'existence de sa condamnation ou
that he had been in trouble with the law. Thus, the  encorecde fdys ghérale, sesethélés avec la
pardon did not relieve the appellant of the obliga-  justice. Ainsi, ce pardon ne dispensait pas I'appe-
tion to answer the question asked by the commit-  lanedendrea’la question p&& par le comdt”
tee, since it did not make the matter irrelevant,  puisque celui-ci ne rendait pas la chose non perti-
having regard to s. 18 of tliRegulation respecting  nentea I'egard de l'art. 18 dureglement sur la
the procedure for the selection of persons apt for  procédure de sélection des personnes aptes a étre
appointment as judges, according to which the nommeées juges selon lequel le conet’dtermine
committee determines the competence of the can-  I'aptitude du caadigatnomre’juge. Par con-
didate for appointment as a judge. However, it did  tre, elle permattappelant, comme il l'avait
mean that the appellant could, as he did at inter- fait lors d’entrevierteardsa’ celle ayant con-
views prior to the one that led to his candidacy  duita’recommandation de sa candidature, de
being recommended, provide an explanation fournir une explication sur sa condamnation et de
regarding his conviction and state that he had been dtatede saahabilitation.
pardoned.

At the hearing, counsel for the appellant also A l'audience, le procureur de I'appelant sagg”
suggested to the Court that since the Minister of egélément cette Cour que puisque le ministre
Justice could have obtained information about the  de la Justice petreaihforn€ des am&dents
appellant’s criminal record by referring to the file  judiciaires de I'appelant en faisant appel au dossier
prepared by the police under s. 7 of Regulation  constitl€ par les forces polieies conforramenta
respecting the procedure for the selection of per-  I'art. 7 duReglement sur la procédure de sélection
sons apt for appointment as judges, the appellant des personnes aptes a &re nommees juges, I'appe-
could legitimately not have answered the question lant pouggitifiement ne pasepondrea’ la
asked by the committee and relied on the police  questiceepuar’ le comit’et se fiem'I'enquéte
investigation. In his submission, the Minister has  petii En effet, selon lui, le ministre dispose de
two separate sources for obtaining information and  deurrsest d’information et deevification dis-
running checks when considering candidates quali-  tincts lors de I'examen des candidaaséaptes
fied for appointment as judges: one is the selection  resjoges, soit celui constéyar le comé’de
committee and the other is the police. In this caseelecton et celui constitupar les forces polieres.
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for a reason that remains unexplained, although the
information regarding the appellant’'s conviction
was in the database, it escaped the notice of the
police and was not communicated to the Minister.
While | recognize that the file created by the police
is a supplementary source of information, it cannot
replace the selection committee, which has a duty
to use every means at its disposal to satisfy itself as
to the quality of the candidate, and is accordingly
entitled to know whether the candidate has been in
trouble with the law and even that he has been
pardoned, regardless of whether or not the police
authorities have created a file. | therefore find that

Eretesour une raison qui demeure inexpli-

equles renseignements sur la condamnation de

'appelant, bien que figurant dans la banque de
desn’ontechapp” a I'attention des autoes
petEs et n'ont pastt communigas au minis-
tre. Je reconnais que le dossierecpasties
forces gredcconstitue un moyen d'information
eonapifaire, mais il ne saurait remplacer le
cerdé slection. Celui-ci a le devoir de s'assu-
rer par tous les moyemsaniisposition de la
gudlitcandidat et est, en cegséence, en droit
de savoir si le candidat a exmélés dvec la
justice, voire le fait quei€ gpdrdone; et ce,

the appellant could have been asked the question epérdfamment du fait que les services policiers

about being in trouble with the law by the mem-
bers of the selection committee without infringing
the provisions of th&uebec Charter.

ont corsstiln” dossier ou non. Je conclus donc
gue la question@l®sl&s avec la justice pouvait

étre posea I'appelant par les membres du camit”

de <€lection et ce, sans porter atteinte aux disposi-
tions de laCharte québécoise.

There is one remaining question: can the provi- Une question demeure : les dispositions de 420
sions of theQuebec Charter prevent the appellant Charte québécoise peuvent-elles engeher la evo-

from being removed? Section 18.2 provides that no
one may dismiss, refuse to hire or otherwise penal-
ize a person in his employment owing to the mere
fact that he was convicted of a penal or criminal

offence, if the offence was in no way connected
with the employment or if the person has obtained
a pardon for the offence. Whether this section
applies will depend on whether four essential con-
ditions are met: (1) a dismissal, a refusal to hire or
any kind of penalty; (2) in the person’s employ-

ment; (3) owing to the mere fact that the person
was convicted of a penal or criminal offence; (4) if

cation de I'appelant? L’article &R gtie nul

ne peuediengiefuser d’embaucher ou autre-
mengliser dans le cadre de son emploi une
personne du seul fait quéesiediclage coupa-

ble d'une infracémralp ou criminelle, si cette
infraction n'a aucun lien avec I'emploi ou si cette
personne en a obtenu le pardon. L'application de
cet artigheenl de la mise en ceuvre de quatre
conditions essentielles : (1) wdieorgyit, un
refus d’'embauche ouandai® quelconque; (2)

dans le cadre d’'un emploi; (3) du seul fait qu'une
personmde aEclage coupable d’'une infraction

the offence was in no way connected with the englé ou criminelle; (4) si 'infraction n'a aucun

employment or if the person has obtained a pardon
for the offence. It will also depend, above all, on
whether this provision is applicable to judicial
office. On that point, the Court of Appeal noted
that it would be somewhat surprising if the prohi-
bition in s. 18.2 of theQuebec Charter were to
prevent the fact that someone had criminal convic-
tions from being taken into account in recruiting a
judge. That court found it hard to believe that the
legislature implicitly wished to deprive the govern-
ment of the discretion to refuse to vest judicial
authority, especially in criminal matters, in a per-
son whose pastriRANSLATION] “might sometimes

lien avec I'emploi ou si elle en a obtenu le pardon.
Elepehidegalement, et avant toute chose, de

l'applicakilitie cette dispositiom la fonction

judiciaikecet égard, la Cour d’appel soulignait
gu'il seraitqilétonnant que l'interdiction pr

vuea l'art. 18.2 de laCharte québécoise interdise

de tenir compte de I'existence de condamnations
judiciaires dans le recrutement d’un juge. Elle pou-
vait difficilement croire qegiddteur ait impli-
citement voulu priver le gouvernement du pouvoir
ditiorinaire de refuser de confier des pouvoirs
judiciaires, particeriient en mare Enale,a

une personne dont le pasgpourraita’l'occasion,
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make counsel or the judge himself ill at ease”. letre source de malaises chez le plaideur ou chez le
share this opinion. | am satisfied, after careful juge laifma™. Je partage cette opinion. Un exa-
examination of the conditions that must be met if men attentif des conditions d'application de

s. 18.2 is to apply, that it cannot apply to judges. l'art. 18.2 me convainc que celui-ci neetgrait ~
However, | propose to consider those conditions  applicable aux juges. Je me propose taede m”
one by one. de les examinartour de ole.

First, insofar as judicial office is an employment D’abord, dans la mesuraida fonction de juge
and a person can be dismissed from that employ-  constitue un emploi et que I'on peiseecen-"
ment, there is no doubt that the appellant runs theediégil ne fait aucun doute que I'appelant encourt
risk of being dismissed or at least severely penal- le risgegedtongdié ou du moins fortement
ized by the recommendations made by the Conseilenali& par les recommandations formes par le
de la magistrature and the Court of Appeal, and so  Conseil de la magistrature et la Cour d'appel, de
the first condition has been met. However, the  sorte que lagnewondition est remplie. Cepen-
Court of Appeal held that judicial office was notan  dant, la Cour d’appekagug la fonction de juge
employment within the meaning intended by  ne constituait pas un emploi auwsératend
s. 18.2, by reason of the history of the judiciary  l'art. 18.2 et ce, en raison de I'histoire de la magis-
and the nature, characteristics and requirements of  trature, la nature, lesrisitpmEs et les exi-
the office. These findings in fact reflect the consti-  gences de la fonction. Ces conclusions sont, en
tutional reality of judicial office, which requires  effet, le reflet d'uealité constitutionnelle propre
that judges not be subject to any bureaucrati@a la fonction judiciaire. Celle-ci exige que le juge
higher authority, or be a party to any relationship  ne soit soaraiscune autogthiérarchiquement
of subordination such as is traditionally character- esepfe ou qu'il ne soit di’par aucune relation
istic of the employer-employee relationship, other  de subordination qui@dsadraditionnellement
than in respect of certain administrative aspects of  la relation employeur-emplisg part certains
the office such as workload allocation and schedul-  aspects administratifs de sa charge comme la
ing of court sittings and certain duties associatedepairtition du travail et la fixation degaices de
with the enforcement of judicial ethics, which are  la cour, ainsi que certaictesstigesa’ I'applica-
assigned to the chief judge: see s.@B8.A. and tion de la éodntologie judiciaire, qui relient du
Ruffo, supra, at para. 59. In addition, although juge en chef: voir artL98). et Ruffo, précite,
judges perform their functions for remuneration,  par. 59. De plus, bien que le juge exerce ses fonc-
their financial security is one of the three essential  tions moyenetiftution, sa eCurig financere
conditions of judicial independence for the pur-  constitue I'une des trois conditions essentielles de
poses of s. 14fj of theCanadian Charter and the  Il'indpendance judiciaire au sens de l'ald)lde
preamble to theCongtitution Act, 1867, which  la Charte canadienne et du peambule de ld oi
require that the right to salary and pension beonstitutionnelle de 1867 qui exigent que le droit
established by law and that any salary reduction,  au traitemanagtension soit pKu par la loi et
increase or freeze be the subject of a specific pro- que tedtetion, hausse ou gel des traitements
cess allowing avoidance of any possibility of real  fasse I'objet d’'un processus particulier permettant
or perceived interference by the Executive: ewitér toute possibild'd’ingérence, eelle ou per-
Valente, supra, at p. 704, andReference re Remu-  c¢ue, de la part de l'ecutif: Valente, précité,
neration of Judges of the Provincial Court, supra,  p. 704, eRenvoi sur la remunération des juges de
at paras. 131 and 287. Finally, the hiring and firingcours provinciales, par. 131 et 287. Finalement, le
process for judges is substantially different from  processus d’embauche et dslieoragit d'un
the normal procedure used for most employments.  jugligiie considfablement de la predure
As the case at bar illustrates, the appointment and  habituelleaitd®ir la majorit'des emplois. La
removal of members of the judiciary are governed  nomination et la destitution des membres de la
by a series of constitutional requirements that are  magistratureedanpe” affaire eremoigne, sont
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intended to protect their security of tenifalente,  soumises une efie d’exigences constitutionnelles

at p. 698. afin de preter leur inamovibild” Valente,
0. 698.
The restrictive nature of s. 18.2 of tfgeiebec Le caractie restrictif de 'art. 18.2 de @Bharte 142

Charter has been a topic of some comment in thequébécoise a fait I'objet de certains commentaires
legal literature. Singleton criticizes the limited dans la doctrine. L'auteur Singletplord” la
scope of the protection provided against this type egotimitte de la protection camBe contre
of discrimination. In his view, s. 18.2 would not cette forme de discrimination. Selon lui, I'art. 18.2
cover the professions: Singlet®supra, at p. 474. ne comprendrait pas les professions: Singleton,
See also Dumont, “Le casier judiciaire : criminelloc. cit.,, p. 474. Voir aussi Dumont, « Le casier
un jour, criminel toujours?’supra, at pp. 134et  judiciaire : criminel un jour, criminel toujours? »,
seg. | find it to be particularly instructive that s. 45 loc. cit., p. 134 et suiv. Je trouve en effet particu-
of the Professional Code provides, with respect to  eiement @élateur que I'art. 45 dGode des pro-
all the professions it governs, that any Bureauessions vienne peciser, en ce qui concerne I'en-
established within a professional order may refuse =~ semble des professionegif’'dué tout bureau
to issue a permit or to enter on the roll any appli- instiali sein d'un ordre professionnel puisse
cant who has been the subject of a decision finding  refusefilaadice d’'un permis ou d'une inscrip-
him guilty of a criminal offence which is related to  tion au tableau de 'ordre lorsque la personne qui
the practice of the profession, unless he has en fait la demande a fait I'objet etisiendde
obtained a pardon. This provision would seem to  condamnatiore infraction criminelle ayant un
supplement the protection provided by aebec  lien avec la profession et pour laguelle elle n'a pas
Charter in respect of employment and to fill the  obtenu le pardon. Cette disposition semble ajouter
gaps it left. Thus, having regard to the choice ta la protection cowrf€e par laCharte québécoise
use the word “employment” in s. 18.2, | am of the  en enatid’emploi et en combler les lacunes.
view that it was not the legislature’s intent to  Ainsi, egard au terme «emploi» choisi
include the judiciary. However, | will nonetheless  l'art. 18.2, je suis d'avis q&thit'pas de I'inten-
consider whether the final two conditions apply, tion @gidlateur de viser les membres de la
for the purposes of the present analysis. magistrature. Je me pencherai toeneesun”
'application des deux demmiés conditions aux
fins de la pesente analyse.

What must now be determined is whether the |l s’agit maintenant deatérminer si I'appelant al43

appellant was dismissed owing to the mere facett congdié du seul fait qu'il &% dcla€ coupa-
that he was convicted of a criminal offence. The  ble d'une infraction criminelle. La plaipo=d”
complaint lodged by the Minister of Justice against  par le ministre de la Jadte®droit de I'appe-
the appellant refers to failure to disclose important  lantef@t d’'une omission deevéler des infor-
information concerning the trouble he was in with  mations importantes concernarngssdavec
the law, and not to the fact that he had a convic- la justice et non de I'existence de la condamnation.
tion. The Minister alleges thatTHANSLATION]  Le ministre alEgue que « le juge Therrien aurait eu
“Judge Therrien may have been in trouble with the  @asdlt's avec la justice criminelle aeflit des
law in the early 1970s” and “may have failed to e@e$1970 » et « aurait omis arséler ces infor-
disclose that information in response to questions  mations suite aux questieasapost effet par
asked in that regard by the selection committee les membres duecatait’slection». Les
members”. While the majority of the committee of  membres majoritaires du eati@tiqete, sans
inquiry did not directly address the issue from the  gu'ils aient directementealterduestion sous
standpoint of s. 18.2, they stressed the appellant's  I'angle de l'art. 18.2, ot snsi$tbligation de
duty of transparency at the selection interviews  transparence qui incoanbajipelant lors des
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and found that this TRANSLATION] “reluctance,

entrevues deelsction et ont conclu que cette

mental reservation or rationalization” undermined eticénce, restriction mentale, [ou] rationalisa-

public confidence in him. It is also plain from the
report of the Court of Appeal that the appellant’s
failure to disclose that he had a criminal record
was the only reason that could have been regarded
as justifying its recommendation for removal. |
agree with that assessment of the situation; the
appellant’s failure to reveal that he had been in
trouble with the law is undoubtedly instructive for

a selection committee charged with assessing the
gualifications and aptitudes of a candidate for judi-
cial appointment. | do not see any other argument
that was not considered by the Court of Appeal
and that persuades me to differ with its findings. |
therefore find that the recommendations made by
the Conseil de la magistrature and the Court of
Appeal were not made owing to the mere fact that
the appellant had been convicted of a criminal
offence; rather, they were made solely because he
had failed to disclose his criminal record to the
selection committee.

tion » minait la confiance du public envers lui. Il

ressort finalement de la lecture du rapport de la
Cour d’appel que I'omission de I'appelamt-de r’
ler I'existence de sofdemtt judiciaire ait
constitlé seul motif susceptible atte jug
comme justifiant sa recommandation de destitu-
tion. Je partage esetiigation de la situation;
I'omission de l'appelantedélef I'existence de
amdléd’ avec la justice est certem@latrice
pour un eodut'slection appala évaluer les
gsaleét les aptitudes d'un candidat étre
nenjuge. Je ne vois aucun autre argument qui
ne fut pas erap@nla Cour d’'appel et qui me
convainc deanter des conclusionse@s par
celle-ci. Je conclus donc que les recommandations
foeemilpar le Conseil de la magistrature et la
Cour d'appel ne I'oratpak seul fait que I'ap-
pektatdacla€ coupable d'une infraction cri-
minelle, mais exclusivement parce que celui-ci a

omis deevEler ses ami¥dents judiciaires au

comité de slection.

On the last remaining condition, | am satisfied Finalement, une analyse de la deraitondition

that it was not the intent of the legislature that s.

me convainc qthih’pas de lintention du

18.2 should apply to judges. This condition in fact egislateur que I'art. 18.2 soit applicable aux juges.

contains two separate conditions: (a) the offence
was in no way connected with the employment, or
(b) regardless of any connection with the employ-
ment, the person has obtained a pardon for the
offence. The appellant falls within the second situ-
ation since on August 20, 1987, the Governor Gen-
eral granted him a pardon under tReiminal
Records Act and since th&uebec Charter makes

Cette condition en comporte en fait deux, distinc-
tes: (@) l'infraction commise n'a aucun lien avec
'emploi ou (b) sgasda tout lien avec I'em-
ploi, la personne ceedpour’ cette infraction
en a obtenu le pardon. L'appelant gstrvia”
seconde situation puisque, u¢ P88aoTe gou-

verneur gréral lui a accord’une ehabilitation en
vertu de l&oi sur le casier judiciaire et que la

no distinction based on which type of pardon mayCharte québécoise ne fait aucune distinction entre

have been obtained.

les d@ifénts types de pardons obtenus.

The second situation is one in which no excep- La seconde situation semble d’application abso-

tion to the application of that provision is possible.
If a pardon has been granted and the other three
conditions are also met, the probable finding will
be that there was discrimination against the person
who received the pardon. It should be noted that
s. 20, which provides that a distinction based on
the aptitudes or qualifications required for an
employment is deemed non-discriminatory, has no
application in respect of s. 18.2. Section 18.2 is a

lue. L'obtention d’'un pardon, une fois les trois
autres condijalesnént rencorges, emporte
vraisemblablement une conclusion de discrimina-
atiendroit de son &¥ficiaire. En effet, il con-
vient de noter que I'art. 20, selon lequel une dis-
tinction dendur les aptitudes ou quedit’
requises par un emplepesiernon discrimina-
toire, n'est d'aucune appliatioegard de
l'art. 18.2. Dispositicircuit fern&, I'art. 18.2
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self-contained provision and has its own rules gov-
erning exceptions. This internal justification mech-
anism would otherwise duplicate the mechanism in
s. 20. See C. Brunelle, “La Charteetpacoise et
les sanctions de I'employeur contre les auteurs
d’actes criminels ceuvrant en milieeducatif”
(1995), 29R.J.T. 313, at pp. 336-37; Singleton,
supra, at p. 473, and Commission des droits de la
personne et des droits de la jeunesse deb€e”
Lignes directrices pour |'application de I'article

18.2 (document adopted at the 306th (special) ses-

sion of the Commission held on May 12,1988, by
its resolution COM-306-9.1.2), at p. 4. A provision
of that nature can hardly be reconciled with the

contient son pregiree d’exception. Ce eta-
nisme interne de justification ferait double emploi
avec celui comatdiaut.” 20. Voir C. Brunelle,

« La Charte gtBcoise et les sanctions de I'em-

ployeur contre les auteurs d'actes criminels

ceuvrant en milieeducatif » (1995), 2&J.T. 313,
p. 336-337; Singletton,cit., p. 473, et Commis-

sion des droits de la personne et des droits de la

jeunesse du &beéc,Lignes directrices pour |’ ap-
plication de I'article 18.2 (document adopta la
e §hce (spCiale) de la Commission, tenue le

12 mai 1988, paessdution COM-306-9.1.2),

p. 4. Une telle disposition est difficilement conci-

liable avec les exigences de la fonction judiciaire.

requirements of judicial office. In my opinion the A mon avis, le égislateur, ayant le souci deepet-

legislature, being concerned with preserving the
independence, impartiality and integrity of the
judiciary, cannot have intended to deprive the gov-
ernment of its discretion to refuse to vest judicial
authority in candidates whose past would be likely

ver dépaidance, I'impartiabit’et I'intégritt des
membres de la magistrature, ne peut avoir voulu
priver le gouvernement du pouvd@tiaisaire

de refuser de confier des pouvoirs judic@ares
tains candidats dont le passt susceptible

to undermine the invaluable confidence of the pub- ebdihler la pECieuse confiance que porte le

lic in its justice system. For these reasons, | find
that s. 18.2 does not apply to the appellant’s situa-
tion. I will now consider the nature of the sanction

that the majority of the Conseil de la magistrature
and the Court of Appeal chose to impose on him.

public dans soensyste justice. Pour ces
motifs, je conclus que l'art. 18.2 n’est pas applica-
blda situation de I'appelant. Je me pencherai
maintenant sur la nature de la sanction que la
meja@s membres du Conseil de la magistra-

ture et de la Cour d’appel ont choisi de lui impo-

Ser.

6. The Choice of the Proper Sanction

The complaint lodged against the appellant La plainte @po€ea I'encontre de I'appelant lui
alleges that he failed to disclose that he had been in

6. Le choix de la sanction am®opri’

146
reproche d’avoir oraiglée qu’il avait eu des

trouble with the law during the 1970s, in response emélés avec la justice dans les eaa’70a’ la

to questions he was asked on that subject by the
members of the committee to select persons quali-

fied for appointment as judges. In so doing, he
allegedly failed in his duty to uphold the integrity
and independence of the judiciary and the duty to
perform the duties of his office with dignity and
honour, in accordance with s. 262].A. and ss. 2,

4, 5 and 10 of theudicial Code of Ethics. The
majority of the committee of inquiry established
by the Conseil de la magistrature found that the
appellant’'s conduct was so manifestly and pro-
foundly destructive of public confidence in him

suite de questi@es poset effet par les
membres duecdemilection des personnes
aptésre nomrees juges. Ce faisant, il aurait

maecpi'son devoir de pserver linggrité et

dpatidance de la magistrature ainsiagcelui

de remplir sme evec digniet honneur confor-
mrmenta I'art. 262L.T.J. et aux art. 2, 4, 5 et 10
du Code de déontologie de la magistrature. La

maiiEes membres du comit’'enq&te forme
par le Conseil de la magistrature a conclu que la
conduite de I'appelant minait si manifestement et

si totalement la confiance du public en son endroit,

and in the justice system as a whole that a repri- a l&ndroit de I'ensemble du sgshe de justice

mand could not restore that confidence. Accord-
ingly, because of the gravity and the continuing

qu'epeimiande ne saurait lateblir. Ainsi, en
raison de la gravide la continugtde I'offense,
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nature of the offence, it was appropriate to recom-
mend the applicant’s removal. The inquiry panel of
the Court of Appeal made the same finding. In the
opinion of that Court, the appellant’s conduct was
so blameworthy that it entitled the government to
remove him without violating the principle of judi-

cial independence. The fact that he deliberately
concealed his conviction and deprived the selec-

il y avait donc lieu de recommander la destitution
de l'appelant. La formation é®nde’la Cour
d'appel a conclu dansnie 8EnsA son avis,
'appelant a eu une conduite tellearaablbl”
gu'elle permet au gouvernement de le destituer

sans violer le principe de djiedidance judi-

ciaire. Le fait qu'il ait volontairement tu I'exis-
tence de sa condamnatiore dé movhi€ de

tion committee of relevant information concerning elestion d’informations pertinentes quaat sa

his competence to be appointed as a judge warrants

the recommendation that his commission be
revoked.

The public’s invaluable confidence in its justice
system, which every judge must strive to preserve,
is at the very heart of this case. The issue of confi-
dence governs every aspect of this case, and ulti-
mately dictates the result. Thus, before making a
recommendation that a judge be removed, the
guestion to be asked is whether the conduct for
which he or she is blamed is so manifestly and
totally contrary to the impartiality, integrity and
independence of the judiciary that the confidence
of individuals appearing before the judge, or of the
public in its justice system, would be undermined,
rendering the judge incapable of performing the
duties of his office (Friedlandupra, at pp. 80-81).

In applying this test to the appellant’s situation,
we cannot disregard the context in which this dis-
ciplinary proceeding took place. First, as | said in
the introduction to this part of the reasons, the leg-

islature has chosen to assign the important respon-

sibility of determining whether the conduct of a
provincial court judge warrants a recommendation
for removal from office exclusively to the Court of
Appeal, under s. 9&€.J.A. This is a very special
role, perhaps a unique one, in terms of both the
disciplinary process and the principles of judicial
independence that our Constitution protects.
Accordingly, this Court should only review the
assessment made by the Court of Appeal if it is
clearly in error or seriously unfair.

e p&#tie nomme’juge justifie de recomman-
deevacaation de sa commission.

La précieuse confiance que porte le public

envers s@mgyske justice et que chaque juge

doit s’efforceredeper est au coeur dwepent

litige. Ellelenit®” les moindres contours et en

dicte I'ultime conclusion. Aussi, avant de formuler
une recommandation de deatitatidnoit d’'un

juge, doit-on se demander si la conduite qui lui est
re@®qiorte si manifestement et si totalement

atteimtdimpartialité, a l'intégrité eta I'indépen-

dance de la magistrature ghralde ‘la con-

fiance du justiciable ou du public en sonesyst’

de justice et rend le juge incapable de s’acquitter
des fonctions de sa charge (Frieglaod,,

p. 89-91).

Dans l'application de ce cetea la situation de

'appelant, on ne saurait ignorer le contexte dans
lequel cette eduve” disciplinaire s'inscrit.
D’abord, et comme je le mentionnais en introduc-
atamité partie des motifs, ledislateur a choisi

de confier I'importante responsaddit@termi-

ner si la conduite d'un juge de cour provinciale

justifiait une recommandatioedeation de ses
fonctions en exclugdtla Cour d’appel en vertu

de l'att. 3. Il s’agit d’'un ©le trés particulier,

voire unique, tant au niveau du processtes d”

logiquea di@gard des principes de l'iagén-

dance judiciaire qugst” par notre Constitution.

En ce sens, notre Cour ne saurait revenir sur l'ap-

g@riation qu’a faite la Cour d’appel que si celle-ci

est clairement err@® ou profondment injuste.

We also cannot disregard the fact that the appel- Par ailleurs, on ne saurait passer sous silence le

lant’s situation makes this an unprecedented case

in a number of respects. Not only is it most excep-
tional for proceedings that may ultimately lead to

fait que la situation de I'appelant constitue une
affaire samwddanta plusieursgards. Non seu-
lement dguence avec laquelle des mduafes
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removal of a judge to be initiated, but the actions
that lie at the heart of the proceedings against him
took place in a very particular context. The appel-
lant’s failure to disclose his conviction occurred
during the process to select persons qualified for
appointment as judges and not during the exercise
of his judicial functions. This distinction is of
some consequence in terms of how certain funda-
mental principles relating to judicial independence
will be applied. As | said earlier, the Canadian
Constitution protects the security of tenure of
members of the judiciary by ensuring that they are

pouvant ultimement naeteerdeéstitution d’'un

juge sont ergyagt-elle toud fait exception-

nelle, nemjalement les gestes qui lui sont
repeschhtet®® po€s dans un contextee parti-

culier. En effet, I'omission de I'appelawtide r’

I'existence de sa condamnation a eu lieu dans le

cadre du processus dlectdn des personnes

apee homnees juges et non dans l'exercice
de ses fonctions en tant que juge. Cette distinction
n'est pas sans importance en regard de I'applica-
tion de principes fondamentaux enenakititg-
pendance judiciaire. Comme je le mentieanais pr’

protected against any arbitrary interference by theedeniment, la Constitution canadienne @get

Executive. While a review of the actions of the
judge, in his capacity as a judge, involves a high
risk of interference by the Executive in the per-
formance of his judicial functions and raises ques-
tions about the independence of the judiciary,
when we examine the circumstances surrounding
the appointment of this judge and, more specifi-
cally, the statements he made when he was still
only a candidate, we need have fewer concerns in
that regard. In this case, apart from his competence
to perform the duties of office, it is the appellant’s
gualifications to be appointed as a judge that are in
issue. The appointment of a judge is a sign of con-
fidence in him or her personallfRuffo, supra, at
para. 106. The issue before the Court of Appeal
was therefore whether the fact that the appellant
was not fully candid and had failed to disclose rel-
evant information when he was a candidate for the
office of judge betrayed that confidence.

I'inamovibilide fonction des membres de la
magistrature en s’assurant qu’ils deenkaioent °
de toute intervention arbitraire deutéxAlors
gu’'un examen des gesgePPOE juge, en tant
gue juge, comporte un eileyéedintervention
dedi@¥” dans I'accomplissement de la fonc-
tion judiciaire et peut mettre en causpelind”
dance de la magistratustudmealés circons-
tances entourant sa nomination et
paetienient des etlarations de ce juge alors
gu'ietait encore qu'un candidat, suscite moins
d'etgdésa cetegard. En I'espCe, au-del de
sa eemgea exercer la fonction, ce sont les

plus

qualifications de I'appelasmtétre nomme’juge qui

sont remises en question. Or, la nomination d’'un
jegeoigjne de la confiance mise en sa per-
sorlReffo, précité, par. 106. |l s’agissait ainsi

pour la Cour d’appeatetengier si le fait que
'appelant ait mandg transparence et omis de

révéler des informations pertinentes, alors qu'l
était candidat au poste de juge a eaatteintea’
cette marque de confiance.

When we read the report of the Court of Appeal, |l ressort clairement de la lecture du rapport del

it is plain that the Court made a thorough study

and a balanced assessment of the appellant’s situa-

tion. It focused its decision on upholding the integ-
rity of the judicial office, and in this we cannot but
concur. In the circumstances, and since it is the
judicial forum appointed by the legislature to make
determinations concerning the conduct of a judge,
and since a recommendation for removal in this
case would not amount to arbitrary interference by
the Executive in the exercise of the judicial func-
tion, I am of the opinion that we should not review

la Cour d’appel que celle-ci a failideeappro-
fondie et ueeiaapr nuaneé de la situation
de I'appelant. Elle secem#cision sur le main-

tien de &onitt de la fonction judiciaire dont

nous ne pouvons que convenir. Dans ces circons-
tances, etgand aux faits qu’elle constitue le

forum judicieiseyd par le ¢gislateur pour se
prononcer sur la conduite d'un juge et qu'une
recommandation de destitution ecel'sepsau-
raguivaloir & une intervention arbitraire de
genfif dans I'exercice de la fonction judiciaire,
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the sanction that the Court of Appeal chose to je suis d’avis qu’il n’y a pas lieu de revenir sur le
impose. The appellant’'s conduct has sufficiently  choix de la sanction émpazs” la Cour d'appel.
undermined public confidence, rendering him La conduite de I'appelant a suffisarebnan€
incapable of performing the duties of his office.  la confiance de la population pour le rendre inca-
Accordingly, the recommendation that the appel- pable de s’acquitter des fonctions de sa charge.
lant’'s commission be revoked is the necessary con-  Ainsi, la recommandatevodation de la com-
clusion. mission de l'appelant est la conclusion qui s'im-
pose.

151 |n closing, | will say that in reaching this con- En terminant, je dirai que je n'arrive pasétte

clusion | am not unaware that this case repre- conclusion sans avoir pris conscience du fait que

sented, in a sense, an invitation to society to be cette affairesespait, en quelque sorte, une

ever more generous. The pardon that the appellant  invitation pour é#¢sosé @passer. Laehabi-

was granted is an act of generosity, of brotherhood, litation aeearliappelant constitue un geste de

but also an act of justice on the part of society. It is erégdsig, de fraterné; mais aussi de justice gos”

undoubtedly desirable that such gestures be praised  par ¢édésdicEst certes souhaitable que de tels

and encouraged. However, we cannot ignore the  gestes soienteslkirishcouras. Par ailleurs,

unique role embodied by the judge in that society,  on ne saurait ignodde lenique incara’par le

and the extraordinary vulnerability of the individu-  juge dans cettmenSo@f, ainsi que I'extraor-

als who appear before that judge seeking to have  dinairerabifift du justiciable qui se gsente

their rights determined, or when their lives or lib-  devant lui, alors qu’il chescfaré dterminer

erty are at stake. Above all, a person who appears  ses droits ou encore, alors que sa vie @ sa libert’

before a judge is entitled to have justice done in  est en jeu. Ce justiciable a, avant toute chose, le

his or her case, and that justice be seen to be done admitjue justice soit rendaesonegard et que

by the general public. That kind of generosity is  egatdje une perceptiancet effet dans la popu-

not something that a person can be compelled to latioreldral, de telle sorte que I'on ne saurait

offer. In the specific circumstances of the case at  lui imposer un tel acedgtegi€. Dans les cir-

bar, the values of forgiveness and selfless generos-  constances pagsald cette affaire, les valeurs

ity must therefore yield to the values of justice and  de pardon eeplEssEément de soi doivent donc

the all-important integrity of the justice system. edef le pas celles de la justice et de son impor-

tante inEgrité.

VI. Disposition VI. Dispositif
152 The constitutional questions are answered as fol- Les questions constitutionnellescogzent les

lows: réponses suivantes :

1. Is the rule of law — adopted in 194Ac{ to amend 1. La régle de droit — adop€ en 1941L(i modifiant
the Courts of Justice Act, S.Q. 1941, c. 50, s. 2, la Loi des tribunaux judiciaires, S.Q. 1941, ch. 50,
assented to on May 17, 1941) and now found in s. 95 art. 2, samsiteni7 mai 1941) et actuaespar
of the Courts of Justice Act, R.S.Q., ¢c. T-16 — lart. 95 de l&oi sur les tribunaux judiciaires,
allowing the government to remove a judge without L.R.Q., ch. T-16 — permettant au gouvernement de
an address of the legislature of no force or effect to destituer un juge sans adresse parlementaire est-elle
the extent that it infringes the structural principle of ieigmte dans la mesura elle porterait atteinte au
the independence of the judiciary which is guaran- principe structurel degéndance de la magistra-
teed by the preamble to ti@onstitution Act, 18677 ture lequel est garanti par leepmbule de ld oi

constitutionnelle de 18677
Answer: No. Rfponse : Non.

2. If the answer to the first question is in the negative, is 2. S'll éoé Bpondu egativementa’la premeére
the rule of law contained in s. 95 of t@®urts of question, laegle de droit contenue l'art. 95 de la
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Justice Act, R.S.Q., c. T-16, of no force or effect on
the ground of inconsistency with the structural prin-
ciple of the independence of the judiciary guaranteed
by the preamble to th€onstitution Act, 1867, to the
extent that the government may dismiss a judge with-

Loi sur les tribunaux judiciaires, L.R.Q., ch. T-16,
est-elledraogteé au motif d’'incompatibiétavec le
principe structurel depkimdénce de la magistra-

ture garanti par le gambule de ld.oi constitution-

nelle de 1867, dans la mesureuole gouvernement

out being bound by the conclusions and recommen-
dations of the report of the Court of Appeal?

peuetife un juge saretré lié par les conclu-
sions et recommandations du rapport de la Cour

Answer: No.

d’'appel?
Rfponse : Non.

For the foregoing reasons, | would therefore dis- Pour les motifs qui @mdedent, je suis donc?

miss the appeal and affirm the decisions of the
Court of Appeal on the motions to dismiss as well
as the report by the inquiry panel of the Court of

Appeal, without costs.

Appeal dismissed.
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