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JOSEPH PORTER PLAINTIFF APPELLANT 1894

AND May57
May3l

FREDERIC HALE AND OTHERS

DEFENDANTS
itESPONDENTS

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS
WICK

EvidenceFoundation for secondary evidenceExecution of agreement

LachesRight to relief inconsistent with clam

On the hearing of an equity suit secondary evidence of document

was tendered on proof that its
proper custodian was out of the

jurisdiction and supposed to be in Scotland that letter had

been written to him asking for it and to his sister and other per

Sons connected with him inquiring as to his whereabouts but

information was not obtained

Held affirming the decision of the Supreme Curt of New Brunswick

that this was not sufficient foundation for secondary evidence

that the letters should have stated that this specific paper was

wanted that an independent person should have been employed

to make inquiries in Scotland for the custodian of the document

and to ask for it if he had been found and that commission

might have been issued to the Court of Session in Scotland and

commission appointed by that court to procure the attendance

of the custodian and his examination as witness

The suit was for specific performance of an ageement by one of

the beneficiaries under will vesting the testatrs estate in trus

tees for division among her children to sell lands of the estate

in New Brunswick to the plaintiff and the document as to

which secondary evidence was offered was an alleged agreement

by the trustees and other beneficiaries to convey
the said lands

The evidence was received but only e3tablished the execution

of the alleged agreement by one of the trustees and one of the

beneficiaries and the proof of the contents was not consistent with

the documentary evidence and the case male out by the bill

Held that if the evidence was admissible it wuld not establish the

plaintiffs case that the alleged agreement not being signed by

PRESENT Sir Henry Strong C.J and Fournier Taschereau and

Sedgewick JJ
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1894 both the trustees could convey no estate legal or equitable to

and that the proof of its contents was not satisfactory

PORTER
At the hearing claimed to be entitled to decree in the event of

HALE the case made by his bill falling on the ground that the said wiU

ias not registered according to the registry laws of New Bruns

wick and was therefore void as against him an intending pur

chaser and had an interest in the land he had agreed to sell to

him as an heir-at-law of the estate

Held that on bill claiming title under the will could not have

relief based on the proposition that the same will was void against

him and no amendment could be permitted to make case not

only at variance with but antagonistic to that set out in the bill

especially as such amendment was not asked for until the hearing

The agreement of sale toP was executed in 1884 and the suit was not

instituted until fouryears later was in possession of the land

during the interval

Held that as the evidence clearly showed that was only in possession

as agent of the trustees and caretaker of the land and as by the

terms of the agreement time was to be of the essence of the con

tract the delay was sufficient answer to the suit

APPEAL from decision of the Supreme Court of

New Brunswick reversing the judgment of the Judge

in Equity in favour of the plaintiff

The facts of the case are sufficiently stated in the

judgment of the court

McLeod Q.C and Palmer Q.C for the appellant

That the secondary evidence was properly admitted

see Slasser Gioyop 1L
The plaintiff is entitled to decree for any interest

that Angus Campbell may be shown to have had in

the estate Graham Oiiiver

The defence of laches was not pleaded and cannot

be set up by the defendant as the delay was caused

by Angus Campbell one of their grantors See Morse

Merest

Weidon C. Currey and Vince for the respondents

referred to Doe Richards Lewis and Boyle

Wiseman

Ex 409 Mad 26

Beav 128 11 1035

10 Ex 647
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The judgment of the court was delivered by 1894

PORTER

THE CHIEF JUSTICE.This is an appeal from
HALE

judgment of the Supreme Court of ew Brunswick

sitting in appeal from the Judge Equity whereby Tehief

the court Mr Justice Hanington cissenting reversed

decree in suit for specific performance and for an

injunction to restrain proceedings in an action of tres

pass brought by certain of the defendants The plaintiff

in the suit has appealed to this court against the latter

judgment which was concurred in by the Chief Justice

and by King and Fraser JJ

By articles of agreement dated the 7th of August

1884 signed and sealed by the parties thereto and

made between Angus Campbell defendant to the

suit of the first part and the appellant Joseph Por

ter of the other part Angus Campbell who was

son of Lady Campbell the testatrix hereafter men

tioned and oie of the beneficiaries under her will con

tracted to sell to the appellant certain lands in New

Brunswick comprising in all about 3389 acres for

the price of $3000 payable as fllows namely

$1000 when the vendor Angus Campbell should

have prepared and ready to be delirered to the appel

lant good and sufficient deed in fee simple of these

lands which conveyance Angus Campbell agieed

to make or cause to be made withir three months from

the date of the agreement And it was further agreed

that the residue of the price should be paid in two

annual instalments of $1000 each Further it was

stipulated that time should be of the essence of the

agreement The articles also contained recital that

the lands agreed to he sold were by the last will and

testament of Sir John Campbell devised to Helen Lady

Campbell his wife and were then held in trust for her

as the said Angus Campbell supposed
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1894 The appellant besides stating the before mentioned

PORTER agreem ent by his bill alleged in substance as follows

HALE
Helen Lady Campbell the widow of Major General Sir

John Campbell being under her husbands will seised

Tehief in fee of the lands in question made her will whereby

she devised the same lan4s to four trustees upon cer

tain trusts the ultimate trusts as regard.s these New
Brunswick lands being that the trustees should divide

and apportion the same amongst her surviving children

except Sir Archibald Campbell the eldest son of the

testatrix and power was given to the trustees in

their discretioti to sell and turn into cash the lands in

New Brunswick The testatrix died on the 3rd May
1883 The bill further alleged as follows That only

two of the trustees John Myles and James Ogilvie

Holdane accepted the trusts of the will and that these

trustees appointed the defendant Angus Campbell

their attorney and agent in the Province of New
Brunswick to look after sell and dispose of the lands

in question that the agreement referred to was regis

tered in the proper registry office in New Brunswick

on the 24th November 1884 that by an agreement of

sale made between the trustees before named and

Helen Elizabeth Barbara Campbell who was daugh
tºr of the testatrix and one of th.e beneficiaries under

her wil1 and Angus Campbell the lands mentioned

in the agreement were bargained and sold by the first

mentioned parties to Angus Campbell That after

this sale and on or about the 24th November 1886 the

trustees made deed bearing date the day and year last

mentioned whereby they purported to convey the same

lands to the defendant Helen Elizabeth Barbara Camp
bell for the consideration of $2338.67

The bill further stated that on or about the 18th

March 1887 Helen Elizabeth Barbara Campbell sold and

conveyed the same lands for the consideration of $3400
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to the defendants Irvine and Hale who afterwards for 1894

valuable consideration sold and conveyed part in- PORTER

terest therein to the defendant Donald Fraser that all
HALE

the last named defendants had full notice of the appel-
The Chief

lant claim to the lands and of the agreement between
Justice

the appellant and the defendant Angus Campbell

before and at the time they accepted their deed The

appellant further alleged and charged that the convey
ances from the trustees to Miss Jampbell and from

Miss Campbell to the defendants Irvine and Hale were

made and accepted for the sole and only purpose of

defrauding the appellant and to defeat and annul the

sale made to the appellant by Angus Campbell and

that the defendants Hale Irvine and Fraser had brought

an action of trespass against the aplellant for alleged

trespasses committed on the land comprised in the

appellants agreement with Angus Campbell

The bill prayed for specific performance against the

defendant Angus Campbell and that it should be

decreed that the defendant Angus Campbell was

the agent and attorney of the trustees the defendants

Myles and Holdane in making the agreement That

it should be decreed and declared that the defendants

Myles and Holdane sold the lanes to the defendant

Angus Campbell and that he solid the same to the

appellant and that they might be decreed to convey
the same to the appellant Further it was prayed that

the deed from the trustees Myles and Holdane to Miss

Campbell and from Miss Campbell to the defendants

Hale and Irvine and any conveyance from the latter to

the defendant Fraser might be declared fraudulent and

void as against the appellant that the defendants

Irvine Hale and Fraser might be restrained from cut

ting timber on the land in controversy and that further

proceedings in the action at law might be restrained
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1894 The bill was taken pro confesso against the defend

PORTER ants Myles and Holdane and also against the defend-

HALE
ants Miss Helen Elizabeth Barbara Campbell and

Angus Campbell
The Chief

Justice
The defendants Irvine Hale and Fraser answered

denying the appellants title and putting him to proof

thereof and insisting on the validity of their own title

and denying all notice of any title in the appellant at

the time of their respective purchases

The óause coming on to be heard before the judge in

equity Mr Justice Palmer that learned judge made

decree in favour of the plaintiff for specific performance

and an injunction as prayed Upon appeal against

this decree to the Supreme Court in banc that court

pronounced judgment reversing the decree made by

the court of first instance and ordering that decree

be entered dismissing the bill with costs

Full written judgmentswere delivered by Mr Justice

King and Mr Justice Fraser the Chief Justice concur

ring in the judgment delivered by Mr Justice KIng
The judgment of the court as indicated by Mr Justice

King and Mr Justice Fraser proceeded upon the fol

lowing grounds It was held that the alleged agree

ment with the trustees under which Angus Camp
bell claimed title was not sufficiently proved for the

following reasons the agreement itself not being pro

duced it was considered by the court that proper

foundation for the admission of secondary evidence of

that instrument had not been laid and that even if

secondary evidence was admissible the parol evidence

was insufficient to establish it Further it was held

that the delay in instituting the suit hd been such

that the defence laches would by itself have been

fatal to the appellants claim for relief Lastly it was

considered that in the state of the pleadings and under

the circumstances disclosed by the evidence the appel
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lant was not entitled to specific performance to the ex- 1894

tent of Angus Campbells share as one of the co

heirs of his mother this relief having been claimed for
HALE

the first time at the hearing in the event of the case
The Chief

made by the bill of claim under the will failing upon Justice

the principle that the will was void as against the

appellant under the registry laws for want of registra

tion within three years from the date of the death of

the testator

am of opinion that in all these respects the con

clusions arrived at by the Supreme Court of New
Brunswick were correct and that its judgment should

be affirmed do not feel called upon to refer to the

evidence in detail as it has been stated with fulness

and particularity in the judgments of Mr Justice King

and Mr Justice Fraser to which refer It appears

to me that no sufficient foundation for the reception of

the secondary evidence of the agreement or other writ

ten document whatever it may have been under

which Angus Campbell claimed to have title from

the trustees and his sister was laid and that therefore

the parol evidence of the appellant and of Gallagher

the conveyancer who prepared the agreement of the

7th of August 1884 ought to have been rejected

There can be no doubt that the discretion of the judge

of first instance who admitted this evidence is subject

to be reviewed on appeal The 2roper custodian of

the document in question was of course Angus

Campbell He had returned to Scotland in the latter

part of 1884 He was undoubtedly without the juris

diction of the New Brunswick courts but that was no

reason why proper inquiries should not have been

made of him as to this document inquiries which it

was incumbent on the appellant tc show he made be

fore he could be in position to give parol evidence of

its contents The appellant did it is true write letters
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1894 addressed to Angus Campbell but in none of these

PORTER nor in the letter written to Miss Campbell does it ap

HALE pear that he ever inquired for this paper Then in the

letter written to Mylesit does not appear even from

Porters own evidence that in his inquiry for Angus

Campbell he made any reference to this agreement or

document on the proof of which his case now depends

as Mr Justice Fraser points out what he did refer to

was his own agreement with Angus not to the agree

ment between the trustees and Angus He did not

intimate to Myles that he wanted to find Angus in

order to procure from him this important paper or in

formation as to it Moreover his letter of the 12th

February 1886 is not consistent with his making any

inquiries of Myles in the character of purchaser of

these lands it would rather appear tc Myles that what

the appellant wanted Angus for had reference to the

accounts for he does not in this letter make any pre
tentions to an interest in the lands It was natural

therefore that Myles in his answer should tell him as he

did that the accounts had to be settled not with Angus

but with the trustees

What the appellant should have done was this

he should have stated in his letters to Angus and

Miss Campbell that he wanted this specific paper and

in his letters to Myles he should have asked for infor

mation as to Angus stating that his object in making

the inquiries was to obtain this document More

over he might and think he ought to have had in

quiries made in Scotland by some independent person

in order first to ascertain where Angus Campbell was

to be found and then if Angus should have been found

heshould have been asked for the paper in question

Nothing of this kind was done

Further commission might have been issued

addressed to the Court of Session and under the
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imperial Statutes 22 Vict cap 20 and 48 49 lTict 1894

cap 74 that court would have appointed commis- PORTER

sioner to take evidence before whom the attendance of
HALE

Angus Campbell and his examination as witness

might have been enforced by the appropriate process

in use in Scotland to compel the attendance and

examination of witnesses

must therefore concur with the court below in

holding that no proper effort was made to enforce or

procure the production of the written instrument the

contents of which it was sought under exceptional

rules of evidence to prove by oral testimony

Then assuming the parol evidence to have been

admissible it was insufficient to establish that any

document had ever been executed by the trustees

vesting any title to these lands in Angus Campbell

Unless such an instrument as that described in the

evidence of both Porter and Gallagher had been signed

by both trustees it was worthless as an instrument

conferring title either legal or equitable on Angus
Mr Myles may have signed it but for want of the con

currence of his co-trustee Mr Holdne it might have

been wholly inoperative Then neither Porter nor Gal

lagher pretend to say it was executed by Mr Holdane

Further the description of the contents of the paper

produced by Angus as given by both Porter and

Gallagher was not satisfactory Porters statement

does not accord with that contained in his bill which

he swore to In his letter to Myles of 12th February

1886 he does not assume the position of purchaser

but very plainly refers to himself as still the mere

agent for the estate He says am paying taxes and

hving good share of trouble and work looking after

the lands and getting very little for my trouble

Surely such statement as this is entirely inconsistent

with consciousness of the claim he now advances as

i8
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1894 purchaser who had acquired title under his agree

ment with Angus Had Angus Campbell really pro-

HALE
duced to the appellant such document as he pretends

Angus then had in his possession he must when he
The Chief

Justice wrote this letter have known that he had title in

equity Gallagher as have said does not say more

than does Porter himself as to the parties to the paper

which he saw in the possession of Angus
Then as Mr Justice Fraser points out Gallagher

speaks of saae by Angus Campbell as person

authorizedby some parties interested in the estate

which is quite inconsistent with the case made at the

hearing and on the assumed proof of which the original

decree was made

On the whole must agree with the court below

that assuming the parol evidence to have been admis

sible it would have been insufficient to establish the

plaintiffs case

The probability is that the instrument which

Gallagher saw was some agreement in anticipation

of title to be acquired by Angus Campbell from

the trustees The letter from Myles to Angus Camp
bell of the 1st August 1884 which was produced

and put in evidence by the appellant himself does not

Tefer to any completed contract or arrangement between

the trustees and Angus but rather to some such trans

action being in contemplation

The appellant cannot have the relief which he asked

for in the event of his case as made by his bill failing

namely decree for specific performance to the extent

of the share of Angus Campbell as one of the co

heirs of his mother the testatrix Lady Campbell The

claim to this relief was based on the ground that th

will had become fraudulent and void as against the

appellant as purchaser from one of the heirs under

the registry law by reason of its not haviig been re
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gistered within three years from the death of the 1894

testatrix as required by the New Brunswick Registra- PoR
tion Act It is impossible that on this bill claiming HLE
title under Lady Campbells will the appellant could

The Chief
have decree founded on the proposition that the same

Justice

will was fraudulent and void against him Then no

amendment could be permitted consistently with the

general and reasonable rules of equitable procedure

which would make case not only at variance with

but actually antagonistic to that stated by the bill and

that too an amendment not asked for until the cause

had reached the stage of the hearing Lastly it is not

an unreasonable inference as Mr iustice Fraser poInts

out that the appellant must have had notice of the will

Then the agreement of the 7th Atgust 1884 itself on

its face refers inferentially to Lady Campbells will

when it refers to her trustees and this would establish

notice

Lastly the delay alone is sufficient answer to the

suit The agreement was entered into on the 7th Au

gust 1884 the first payment of purchase money and

the delivery of the deed was to be in three months

thereafter By the agreement time was to be of the

essence of the contract It is out of the question to say

that the plaintiff was ever in possession otherwise than

mere agent and caretaker in the face of his letter

to Myles of the 12th February 1886 Upon this point

the case of Mi/Is Haywood cited in the judgment

of my brother King is an authority Then the appel

lant did not file his bill until October 1888 nearly four

yeas after Angus Campbell had made default in not

producing title This delay must on well established

principles of the law governing relief by way of specific

performance be fatal to the plaintiff even if the trus

ees were shown to haie entered into some executory

Ch 202

i8
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1894 agreement with Angus preceding in point of time the

pa conveyance to Miss Campbell

should have said that consider the case of Sucrden
HALE

Lord St Leonards relied on by the judge in equity

to have no application to case like the present It

establishes no doubt an important principle of the law

of evidence applicable in testamentary causes but is no

authority for extending the doctrine of presumption

lot the purpose of general application

The result is that we dismiss the appeal This will

still leave the plaintiffs remedy at law intact and it

will be open to him to pursue it by action against

Angus Campbell or against his estate if he is dead

for damages for breach of contract

The dismissal must of course be with costs

Appeal allowed with costs

Solicitor for appellant Palmer

Solicitors for respondents Weldon McLean
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