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Criminal law — Sexual assaults — Defence of honest
but mistaken belief in consent — Whether trial judge
failed to consider defence of honest but mistaken belief
in consent — If so, whether there was air of reality to
defence.

Criminal law — Sexual assaults — Reasonable doubt
— Whether trial judge erred in applying principle of
reasonable doubt — Whether trial judge’s comment that
he was “ not convinced” that complainants consented to
sexual activity reversed burden of proof.

Droit criminel — Agressions sexuelles — Défense de
croyance sincére mais erronée au consentement — Le
juge du proces a-t-il omis d'examiner la défense de
Croyance sincére mais erronée au consentement? —
Dans I’ affirmative, la défense était-elle vraisemblable?

Droit criminel — Agressions sexuelles — Doute rai-
sonnable — Le juge du proces a-t-il commis une erreur
en appliquant le principe du doute raisonnable? — Le
commentaire du juge du proces selon lequel il «n' était
pas convaincu» que les plaignantes aient consenti a

I’activité sexuelle a-t-il eu pour effet d'inverser le far-
deau de la preuve?

Between 1984 and 1991, the accused, holding himself
out as a photographer with connections to a modelling
agency, invited the complainants, who ranged in age
from 15 to 20, to pose for a portfolio of photographs
with a view to initiating a modelling career. He per-
suaded all of them to pose nude or semi-nude, and some
of them were photographed in bondage. The accused
allegedly sexually assaulted the complainants D., K., S.
and R. while they were posing in various stages of
undress or were tied up and completely vulnerable. In
the cases of B. and D., it was alleged that the accused
threatened to send revealing photographs to either their
parents or to a pornographic magazine if they did not
agree to perform sexual favours for him. While D.
ignored the accused’s threats, B. acceded to them and consentaiemipgscorder des faveurs sexuelles. D.
performed sexual favours over the course of a two- to n'aqufsaeix menaces de I'aceyshais B. a obtem-
three-month period in exchange for the negatives. In hereré ¢t lui a accorel des faveurs sexuelles pendant une
testimony, B. indicated that during that period there erique de dewa trois mois ere¢hange desegatifs.
were at least two incidents in which the accused per- Sel@mieighage de B., au cours de cegeiqile,a
sisted in sexual activity after she had communicated her deux reprises au moinsg lacomistine” I'activité
lack of consent. The accused testified that any sexual sexuetle quelle lui eut communiguson absence
activity between B. and himself was consensual and that de consentemenesDé&agmoignage de l'acces’
the photography sessions began after they had already  touteeaswiiille entre B. et letdit consensuelle et
been involved in a sexual relationship. He thus had no  dasces de photographie n’ont commeege’apes
reason to threaten to expose the complainant, and never eblg dé leur liaison. Il n’avait donc aucun motif de
did so. In the case of D., the accused admitted taking her menacendecer la plaignante et il ne I'a jamais
photos, but denied that any semi-nude photos were fait. Dans le cas de D.elacisis avoir pris des
taken or that any sexual impropriety had occurred. He photographies maie dj@ellé aite¥® photograplaé
also denied trying to extort sexual favours from her, asm moité nue ou que toute inconvenance sexuelle ait eu
there were no photographs with which to threaten her. lieu. Il a aussavuir terd” de lui extorquer des
With respect to K., S. and R., the accused claimed that faveurs sexuelles puisqu’il ne disposait d’aucune photo-
any sexual contact was consensual. The trial judge con- graphie lui permettant de la menacer. En ce qui con-
victed the accused of two counts of extortion against B. cerme K., S. et R., daxq@eéndu que tout contact
and D. and of five counts of sexual assault against the setaietdnsensuel. Le juge du pesa dclae I'ac-
five complainants. On appeal, the majority of the Court eaaipable de deux chefs d’extorsion contre B. et D.
of Appeal upheld the convictions. et de cinq chefs d’agression sexuelle contre les cing

plaignantes. En appel, la majeritie la Cour d’appel a
maintenu les eclarations de culpabit”

Ded 3897, I'accus, qui se mSentait comme un
photographe ayant des relations avec une agence de
mannequins, e les/iplaignantes, dontatje variait
de B ansa poser pour lui afin de se constituer un
portfolio des@infeur ouvrir une camre de manne-
quin. lis les a toutesepsespader totalement ou
partiellement nues, et certa@teplootograplaés
dans dawessad’asservissement. L'aceusdurait
agresguellement les plaignantes D., K., S. et R.
alors qu’elles posaient plus ou mdihgesdou
quasiemnt” ligotes et comelfement vulefables.
Dans les cas de B. et de De, daiusienacde
faire parvenir des photograpéiegsicés soit leurs
parents,asait magazine pornographique, si elles ne

Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet”
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It is a crime to extort sexual favours. Although the C’est un crime d’extorquer des faveurs sexuelles.
extortion provision is located in the Part of theminal Bien que la disposition relative I'extorsion se trouve
Code entitled “Offences Against Rights of Property”, dans la partieCdde criming intitulee «Infractions

the word “anything” in the provision is not limited to contre les droits de patdpri I'expression «quelque

things of a proprietary or pecuniary nature. Headings chose», qui y figure, n'est pas dmitchoses telles

will never be determinative of legislative intention, but que des biens ou de l'argent. Les rubriques ne sont

are merely one factor to be taken into account. In this janegisidés quana l'intention du €gislateur, elles

case, the extortion provision’s location in tBeminal constituent uniguement un facteur gu’il faut prendre en

Code is outweighed by competing considerations in carsition. En I'esple, des consitations concur-

determining the scope of “anything”. First, the ordinary rentes I'emportent sur 'emplacement de la disposition

meaning of “anything” in its immediate context is clear relativd’extorsion dans leCode criminel lorsqu'il

and supports a broad interpretation, which would s'agiteterdiiner la pogé de I'expression «quelque

include sexual favours. Second, an interpretation of chosex». dtezn@nt, le sens ordinaire de I'expression

“anything” that includes sexual favours is suggested by «quelque choseee plans son contexte irediat,

the purpose and nature of the offence of extortion. That est clair et appuie unestatierpiarge, qui devrait

purpose, which can be directly inferred from the word- comprendre les faveurs sexuellegniewsmt, une

ing of the provision, is that extortion criminalizes intim- intetption de I'expression «quelque chose» qui com-

idation and interference with freedom of choice. Given prend des faveurs sexuelles estespggl'objet et la

this objective, it would be unreasonable to criminalize nature de l'infraction d’extorsion. Cet objet, qui peut

extortion of money or property, but not extortion of sex-etre "&duit directement du libelde la disposition, est

ual favours. Third, Parliament could have easily limited que I'extorsion criminalise I'intimidation et I'atéeinte °

the scope of the word “anything” to things of a proprie- la libelet” choix. Compte tenu de cet objectif, il serait

tary or pecuniary nature. Finally, a number of Canadian eraiddnnable de criminaliser I'extorsion d’argent ou de

courts have found that “anything” includes sexual biens, mais non I'extorsion de faveurs sexuelles. Troi-

favours. stmement, le d@islateur €déral aurait pu facilement
restreindre la poeg de I'expression «quelque chose»
aux choses telles que de I'argent ou des biens. Enfin, un
certain nombre de tribunaux canadiens ont stajué
'expression «quelque chose» comprend les faveurs
sexuelles.

It is unnecessary in this case to decide whether there Il n'esepassaire en I'esge de trancher la ques-
is consent to sexual activity if it is obtained by tion de savoir s'il y a consenteanemte "activié
threatened exposure of nude photographs. The accused’s sexuelle si celui-ci est obtenu sous la nestce de d”
conviction of sexually assaulting B. may be affirmed on ler des photographies de nesldratibn de culpabi-
the basis of an independent sexual assault, wholly aparte déditlaccus”pour agression sexuelle contre B. peut
from his extortionate conduct. B. testified that, duringetre confirnge en se fondant sur une agression sexuelle
the two- to three-month period in which she went to the epeddante, totalemenemage de I'extorsion. B. a
accused’s apartment and had sexual intercourse witlemoigr€ que pendant laepiode de deuwa trois mois
him in exchange for the negatives, there were at least pendant laquelle elle s’estardiaymriement de
two incidents in which the accused persisted in sexual l'acaisa eu des relations sexuelles avec lui en
activity after she had unambiguously communicated heechange desegatifs, il y a eu au moins deux incidents
lack of consent. The trial judge found B. to be a credible au cours desquelsd’accostine’I'activité sexuelle
witness and this Court is satisfied that the events esagu’elle lui eut communiguson absence de con-
unfolded as the complainant described them. This evi- sentement. Le juge ds arestim’que B.etait un
dence supports a conviction of sexual assault. emoih digne de foi et notre Cour est convaincue que les
événements se soneuEs de la maere dcrite par la
plaignante. La preuve justifie unedaration de culpa-
bilite pour agression sexuelle.

Even though this is an appeal as of right pursuant to em#8’il s’agit d’'un appel de plein droit foensous
S. 691(1)4) of the Criminal Code and the dissenting leegime de l'al. 691(H) du Code criminel et que le
judge in the Court of Appeal dissented only on the juge dissident de la Cour d’appel n’aeesgritissi-
extortion and sexual assault convictions in relation to dence lthgard des elarations de culpabiéitpour
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B., the Court has jurisdiction to address the application extorsion et agression sexuelleegonelativement
of Kienapple in the case of B. The Court’s jurisdiction a B., notre Cour est corafgnte pour examiner I'appli-
over both the extortion and sexual assault convictions cation det Kaeriapple dans le cas de B. La cosyp”
must, of necessity, include the jurisdiction to make tence de la Cour swaclesations de culpabiditpro-
whatever order that is required to dispose of these emsnaelativementa “I'extorsion eta’ I'agression
grounds of appeal. The Court cannot make an order that sexuelle doit, par la force des choses, inclure celle de
would violate established principles or rules of law. In rendre toute ordonnance requise pour trancher ces
the case of B., there is a possibility that in affirming the moyens d’appel. La Cour ne peut pas rendre une ordon-
convictions without considering the potential applica- nance qui contreviendrait aux priatapés hi aux
tion of Kienapple the Court might be convicting the egles de droit. Dans le cas de B., il se pourrait qu’en
accused of multiple offences arising from the same confirmanelgardtions de culpabiitsans examiner
delict. Such a disposition would be illegal, as it would I'application possible deetl'&ienapple, la Cour
contravene an established legal principle. Here, there isecla’ I'accus’coupable d'infractions multiples relati-
not a sufficient factual nexus between the extortion and vemeneme ri@lit. Une telle écision serait iBgale
sexual assault convictions to trigger the application of car elle contrevieadmaiprincipe juridiquetabli. En
Kienapple in the case of B. The convictions arise out of l&xsm il n'existe pas entre lesdarations de culpa-
different factual transactions. Any one of the occasions ehildUr extorsion et pour agression sexuelle un lien
over the two- to three-month period in which the factuel suffisant pourieetréapplication de l'aet
accused engaged in sexual activity with B. is sufficientKienapple dans le cas de B. Legdarations de culpabi-
to ground the extortion conviction. By contrast, the sex- e dittet prononees par suite d’@rations factuelles
ual assault conviction arises from one or two specific ecbffites. Chacun des incidents qui se sont produits au
occasions in which B. explicitly communicated her lack cours derfage de deur trois mois pendant laquelle
of consent to sexual contact. 'aceua’eu une actiwet'sexuelle avec B. est suffisant
pour justifier la déCclaration de culpabibt'pour extor-
sion. Par contre, laedlaration de culpabibtpour agres-
sion sexuelleasulte d’'une ou de deux occasionsgdr”
ses @ B. a communige’explicitement son absence de
consentement au contact sexuel.

In the case of K., assuming, without deciding, that the En ce qui concerne K., si I'on suppose, saits en d”
trial judge failed to consider the defence of honest but der, que le juge @s pragas examinla d&fense de
mistaken belief in consent, a review of the evidence croyancersingais erroggé, un examen de la preuve
leads to the conclusion that there was no air of reality to eneaila conclusion que leefEnse retait pas vraisem-
the defence. Even if the testimony of the accused is blabdendVEi le ¢émoignage de I'accasttait retenu
completely accepted, it discloses that, at a minimum, he eremgnt, il éV€le que celui-ci @ tout le moins fait
was wilfully blind as to whether K. consented to the preuve d’aveuglement volontaire ajsanbir si K.
fondling of her breasts and vagina. There is no sugges- avait comzEngu’il lui caresse les seins et le vagin.
tion by the accused that K. posed nude for any reason Laccapas indige'que K. avait pashue pour une
other than to further her modelling career. Nor was there autre raison que pour lanceesa damiannequin.
any evidence that she invited him to touch her prior to Rien dans la preuve n’indiquait non plus qu’elle I'avait

his fondling of her breasts and vagina. imdtla toucher avant qu'’il ne lui caresse les seins et
le vagin.
The trial judge did not err in his application of the Le juge dugsata pas commis d’erreur dans I'ap-
principle of reasonable doubt. He clearly directed him- plication du principe du doute raisorhabi-

self properly and his judgment reveals a thorough dence, il a examiréctement le principeappliquer
review of the evidence. In the cases of S. and R., the et son jugavaatql’il a analys’la preuve en pro-
trial judge’s remarks that he was “not convinced” that  fondeur. Dans les cas de S. et de R., les remarques faites
the complainants consented to the sexual activity in par le juge despselon lesquelles il «etéit pas con-
guestion suggest, when read out of context, that he may vaincu» que les plaignantes aientactinstmitié "
have reversed the burden of proof. These remarks, sexuelle en question dopeeser, lorsqu’elles sont
interpetées hors contexte, que le juge du psopeut
avoir inver® le fardeau de la preuve. Toutefois, exami-
nées dans le contexte du jugement dans son ensemble,
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however, when viewed in the context of the entire judg-
ment, were effectively neutralized by other passages.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

THE CHIEF JUSTICE — This is an appeal as of LE JUGE EN CHEF— Il s’agit d'un appel de plein
right of the appellant’s convictions of five counts  droit dexlarations de culpabiéit’prononees
of sexual assault and two counts of extortion  contre I'appelant relativencary chefs d’agres-
involving five complainants. The appellant chal-  sion sexuella deux chefs d’extorsion concer-
lenged his convictions on a number of grounds. nant cing plaignantes. L'appelant aectagest”
The main issue to be decided in this appeal iseclatations de culpabiliten invoquant plusieurs
whether the scope of the offence of extortion as set  moyens d’appel. La principale cuastiwcher
out in theCriminal Code includes the extortion of  dans leggent pourvoi est de savoir si I'infraction

sexual favours. d’extorsion, telle qu’elle esfidie dans leCode
criminel, comprend [I'extorsion de faveurs
sexuelles.

I. Factual Background I. Les faits

The appellant was charged with a total of 10 L’'appelant aet inculg sous 10 chefs d’accusa-
counts involving seven complainants: four counts  tion concernant sept plaignantes: quatre chefs
of sexual assault contrary to s. 246.14L)4f the  d’agression sexuelle en contravention de
Criminal Code, R.S.C. 1970, c. C-34 (now [l'al. 246.14))du Code criminel, S.R.C. 1970,

s. 271(1)4)), on complainants C.B., P.V.B., T.R.,  ch. C-34 (maintenant I'al. 2&0)(&h ce qui con-

and C.D.; two counts of extortion contrary to s.  cerne les plaignantes C.B., P.V.B., T.R. et C.D.;
305(1) (now s. 346(1)) involving complainants  deux chefs d'extorsion en contravention du

P.V.B. and C.D.; one count of buggery contrary to  par. 305(1) (maintenant le par. 346(1)) en ce qui
s. 155 (now s. 159) involving complainant T.R.;  concerne P.V.B. et C.D.; un chef de sodomie en
and three counts of sexual assault contrary to  contravention de l'art. 155 (maintenant I'art. 159)
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S. 271(1)8) of the Criminal Code, R.S.C., 1985, en ce qui concerne T.R.; et trois chefs d’agression

c. C-46, on complainants E.V.K., D.A.S., and sexuelle en contravention de l'al. &741)

J.C.H. The events which are the subject of theCode criminel, L.R.C. (1985), ch. C-46, en ce qui
charges occurred on various dates between 1984  concerne les plaignantes E.V.K., D.A.S. et J.C.H.
and 1991. The facts in this case are quite intricate  eiéaements viss par les accusations se sont

and were set out in considerable detail in the trial  produidéverses dates entre 1984 et 1991. Les

judgment. A brief overview is provided below. |  faits de laganite egre sont assez complexes et
will discuss the facts in greater detail in my review ils et éxposs de fagn tes dtaillée dans le
of the trial judgment. jugement de prare instance. lls font I'objet

d'une pEsentation sommaire ci-dessous. J'exami-
nerai les faits plus enetdil au moment d’aborder
le jugement de premie instance.

In every case the appellant held himself out as a Dans chaque cas, l'appelant s’est fait passe?‘
photographer with connections to a modelling  pour un photographe ayant des relations avec une
agency. In actual fact he had no such connections.  agence de mannequeadit-il n'avait pas de
Under this guise, he would interest the complain-  relations de cette sorte. Il se servait de ce strata-
ants, who ranged in age from 15 to 20, in the ideaemeypour irgfesser les plaighantegges de 15"
of having a portfolio of photographs taken with a 20 anidee de se faire photographier pour se
view to initiating a modelling career. He per-  constituer un portfolio destidéur ouvrir une
suaded all of the complainants to pose nude or erarrde mannequin. Il a perseatbutes les
semi-nude, and four of the complainants were pho-  plaighantes de poser totalement ou partiellement
tographed in bondage. In all but one of the cases  nues, et quatre des plaignaatespbotogra-
he allegedly sexually assaulted the complainants egshidans des eges d'asservissement. Sauf
while they were posing in various stages of dans un cas, il auraitegmagllement les plai-
undress. Some of them were assaulted when they  gnantes pendant qu’elles posaient plus ou moins
were tied up and completely vulnerable. In the ev&lles. Certaines obté agressés alors qu’elles
cases of P.V.B. and C.D., it was alleged that thetaient ligotes et complement vulefables. Dans
appellant threatened either to send some of the le cas de P.V.B. et de C.D., I'appelant les aurait
more revealing photographs to their parents orto a  meesadé faire parvenir certaines des photogra-
pornographic magazine if they did not agree to  phies les pledatficesa’ leurs parents oa un
perform sexual favours for him. While C.D. magazine pornographique si elles ne consentaient
ignored the appellant’s threats, P.V.B. acceded to aplas accorder des faveurs sexuelles. C.D. n'a
them and performed sexual favours over the course  qusatix menaces de I'appelant, mais P.V.B. a
of a two- to three-month period in exchange for the  obesénet lui a accom des faveurs sexuelles
negatives of the impugned photographs. pendant weredde de deuxa “trois mois en

échange desegjatifs des photographies e&s.

The appellant was convicted of sexual assault on L'appelant aeté reconnu coupable d’agression 4
E.V.K.,, D.AS., T.R. and of extortion and sexual  sexuelle contre E.V.K., D.A.S. et T.R., et d’extor-
assault in the cases of P.V.B. and C.D. He was  sion et d’agression sexuelle en ce qui concerne
acquitted of the charges of sexual assault relating P.V.B. et C.Dett acquitt’ des accusations
to C.B. and J.C.H., and of the charge of buggery  d’'agression sexuelle contre C.B. et J.C.H., et de
involving T.R. He was sentenced to a total of nine  I'accusation de sodomie concernant Te® Il a ~
years imprisonment. This was later reduced to  condairurie peine totale de neuf ans d’empri-
seven years by the Newfoundland Court of Appeal. =~ sonnement. Cette peine a pardi stiheitea

sept ans par la Cour d’appel de Terre-Neuve.
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The majority of the Court of Appeal dismissed La Cour d’appel a rejeta la majori€ les appels
the appellant’'s appeals against the convictions. darpar I'appelant contre lesedérations de
O'Neill J.A., dissenting, would have allowed the culpabilitLe juge O'Neill, dissident, aurait
appeals and ordered a new trial on the counts of  accueilli les appels eteolddentie d’'un nou-
sexual assault involving E.V.K., D.A.S., T.R. and  veau esocelativement aux chefs d’'agression
C.D. He would have acquitted the appellant on the  sexuelle contre E.V.K., D.A.S., T.R. et C.D. Il
count of sexual assault involving P.V.B. and on the  aurait aegiagppelant sous le chef d’agression
counts of extortion involving P.V.B. and C.D. sexuelle contre P.V.B. et sous les chefs d’extorsion

concernant P.V.B. et C.D.

II. Relevant Statutory Provisions II. DispositioregiSlatives pertinentes
The relevant section of tiériminal Code at the La disposition pertinente dGode criminel, au
time of the events was as follows: moment denementsetait ainsi libelke:

305. (1) Every one who, without reasonable justifica-  305. (1) Est coupable d'un acte criminel et passible
tion or excuse and with intent to extort or gain anything, d’'un emprisonnement de quatorze ans, quiconque, sans
by threats, accusations, menaces or violence induces or justification ou excuse raisonnable et avec l'intention
attempts to induce any person, whether or not he is the d’extorquer ou de gagner quelque chose, par menaces,
person threatened, accused or menaced or to whom vio- accusations ou violence, induit ou tente d'induire une
lence is shown, to do anything or cause anything to be personne, que ce soit ou non la persomeeomenac’
done, is guilty of an indictable offence and is liable to aeelsu celle contre qui la violence est egerd

imprisonment for fourteen years. accomplir mfiaire accomplir quelque chose.
[ll. Judicial History lll. L’historique judiciaire

A. Supreme Court of Newfoundland, Trial ~A. Cour supréme de Terre-Neuve, Division de
Division, [1993] N.J. No. 143 (QL) premiere instance, [1993] N.J. No. 143 (QL)

Easton J. addressed two issues at trial that are En premére instance, le juge Easton a examin’
not before this Court on appeal. The first was  deux questions dont notre Cour n’est pas saisie. La
whether the Crown fulfilled its obligation of timely  presné €tait de savoir si le ministe public
disclosure in respect of its intention to call expert etat acquitt” de son obligation de divulguer en
evidence regarding post traumatic stress syndrome  temps utile son intentiosseletgyr desethoi-
in sexual assault cases, as well as expert toxicolog-  gnages d’expert sur le syndrome de stress post-
ical evidence. The second was whether similar fact  traumatique dans les affaires d’agression sexuelle
evidence should have been introduced at trial. He  ainsi que sur la toxicologie. Lanukepartait
found that the Crown made adequate disclosure.  sur la question de savoir si une preuve de faits
He would also have admitted similar fact evidence,  similaires aunaitrd”pesente au proes. Il a
but limited its use to thenodus operandi used by  conclu que le minis€ public avait fait une divul-
the appellant and as a tool in the assessment of the  gadqoad. Il aurait aussi admis la preuve de
credibility of all witnesses. faits similaires, mais en limitant son utilisation au
modus operandi de l'appelant et I'app€ciation
de la cedibilité de tous lesethoins.

After cautioning himself as to the proper appli- Aprés s8tre pench’sur I'application de la p¥
cation of the presumption of innocence in a case  somption d’innocence dans une aff@airom-
with a large number of complainants and a total of  bre des plaigretatedlé\e et ar 10 chefs d'ac-
10 charges, he then turned to an assessment of the  cusation ae#enporEs, il a entrepris
evidence presented by each complainant and the  &afgtion de la preuve @sente par chaque
appellant on each count. | will not review the evi-  plaignante et par I'appeldiggard de chaque
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dence pertaining to the complainant C.B. The chef. Je n'examinerai pas la preuve eelative °
appellant was acquitted of sexually assaulting her  plaignante C.B. L'appettaaquitt’ de I'ac-

and his acquittal is not in issue in this appeal. cusation de l'avoir egresxuellement et son
acquittement n'est pas en cause dans &sgnt
pourvoi.
(1) P.V.B. (1) P.V.B.

P.V.B., who was 15-16 years old at the time of P.V.B., qui avait 15 ou 16 ans au moment des’
the events in question, came to know the appellardavénéments en cause, a fait la connaissance de
through the motorcycle federation of which he was  I'appelant par l'iegiaire de la édration de
the chairman. The complainant went to the appel-  motocyclistes dataitipiEsident. La plaignante
lant’s residence in the early spring of 1985 for sev-  s’est readaegsidence de I'appelant aelalit
eral photo sessions. After some coaxing, nude pho-  du printemps 1985 pour pleseces gle pho-
tographs were taken. She testified that she kept tograpladant finalement aux sollicitations,
asking the appellant about the photographs but he  elle s’est fait photographier nue.eEitegagt”
refused to show them to her. She finally refused to  qu’elle s&aglconstamment des photographies
pose for any more photographs and insisted that he esua T'appelant, mais que celui-ci refusait de
give her the negatives. The appellant told her that  les lui montrer. Elle a finalemeat defpsser
if she wanted the negatives she would have to per-  pour d'autres photographies et @onsigil'il
form sexual favours for him, and if she refused, he  lui remettedlgatifs. L'appelant lui a dit que si
would send the photographs to her mother. elle voulait Egatifs, il faudrait qu'elle lui

accorde des faveurs sexuelles et que si elle refu-
sait, il ferait parvenir les photographiasa netre.

The complainant explained that because of her La plaignante a expliqugue par crainte dtfe 10
fear that she would be, in her words, “exposed”, TRAPUCTION] «dénon&e», elle a acceptses con-
she agreed to his terms. Her evidence was that for  ditions. Seloersoigiage, au cours des deux
the next two to three months she would regularly  ou trois mois suivants, elle s’est requligeer
go to the appellant's apartment to have sexual rmaehéppartement de I'appelant pour y avoir
intercourse with him. During these visits she was  des relations sexuelles avec lui. Au cours de ces
subjected to bondage and whipping, and had visitesetllefouette et oblige de se ptera
vibrators and dildos inserted in her vagina. At the  desex d’'asservissement, et elle devait subir
end of each session, she received a strip of nega-  l'introduction de vibrateurs et de gexidarish”
tives. She collected them all and burned them. A le vagita fin de chaqueesince, elle recevait
friend of P.V.B.'s and her boyfriend of the time  une bande etgatifs. Elle les a tous recueillis et

confirmed that they were aware of the “arrange- lesudébr'Une amie de P.V.B. et son ami de
ment” she had with the appellant, and the friend epdque ont confirm avoir €& au courant de
saw P.V.B. destroy some of the negatives. I'«arrangement» qu’elle avait pris avec I'appelant,

et 'amie a vu P.V.B. efruire certains desegatifs.
The appellant's claim was that any sexual activ- L’appelant petend que toute actieitsexuelle 11
ity between the complainant and himself was con-  entre la plaighanteetailucdnsensuelle et que
sensual and that the photography sessions only elsce$ de photographie n'ont commeegeie
began after they had been involved in a sexual quelque temgs lep&€but de leur liaison. Par
relationship for some time. As a result, he would egnent, il n'aurait eu aucun motif de menacer
have had no reason to threaten to expose the com- edencdr la plaignante, et ce qu’il n'aurait
plainant, and he never did so. jamais fait.
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Easton J. accepted P.V.B.’s evidence, and con- Le juge Easton a acceptle €moignage de
victed the appellant of sexual assault contrary to s.  P.V.B.&tladil’"appelant coupable d’agression
246.1(1)6), and extortion contrary to s. 305(1). sexuelle en contravention de l'al. 248.H({l)

d’extorsion en contravention du par. 305(1).

(2) C.D. (2) C.D.

C.D. met the appellant at a local mall during the C.D. a rencon&T'appelant dans un centre com-
summer of 1984. She was 19 years old at the time.  mercial d=giem @u cours dedt 1984. Elle
Photographs were eventually taken at C.D.’s par-  avait alors 19 ans. Des photogra#eprags’
ents’ home. A second session was later arranged in ~ au domicile de ses parents en fin de compte. Une
the basement of her apartment building. A friend  dewe 'sance a par la suiet” p€vue dans le
of hers was present at this second photo session. At sous-sol de son immeuble d’habitation. Une amie
one point during the shoot, she asked her friend to  de C.D. seassistte deuxime gance de pho-
go and check on her daughter who was upstairs  tographie.moment dong” C.D. a demare
with a third person. While her friend was away, the  son amie d’aller voir sa fille qui se treuvait °
appellant asked her to take off her clothes. Sheetadé suefieur avec une troisime personne.
refused, and he became angry and said that she Pendant I'absence de son amie, l'appelant a
was wasting his time. After some persuasion, she  deenan@.D. de se ekhabiller. Comme elle
took off her top. He then grabbed her breasts with  refusait, il glekd Bt lui a dit qu’elle lui faisait
his hands, squeezed them, and made lewd com-  perdre son temgs.gdplques efforts de per-
ments. The complainant testified that she was  suasion, elle @ leetidut. Il lui a alors pris les
shocked and did not know what to do. The appel-  seins, les serrant dans ses mains et il a fait des
lant then slid his hand inside her bikini bottom and  commentaireseoésclLa plaignante aedag
onto her vagina. C.D. claimed she became very qu'etlt bouleversé, ne sachant que faire.
upset and got up just as her friend returned from  L'appelant a alors lglissdin dans sa culotte et
checking on her daughter. The appellant packed up  dans son vagin. C.D. a dit qu'ellackesef”
his photographic equipment and left. gu’elle s’eseau moment eme @ son amie

revenait apes sétre assw@é que sa fille allait bien.
L’appelant a rang’'son madfiel photographique et
est parti.

C.D. testified that he later returned to her apart- C.D. a €moigré qu'il est revenu plus tam son
ment and brought the photographs with him. She  appartement avec les photographies. Elle lui a dit
told him they were disgusting. He replied that she  qu'dtagent @gaitantes. Il lui a €pondu qu'il
would have to pay for them if she wanted them  faudrait les payer si elle voulait les ravoir. Il a
back. A figure was mentioned but she did not have  avant chiffre, mais elle n'avait pas I'argent
the money. The appellant then told her that if she ecesSaire. L'appelant lui a alors dit que si elle
went to bed with him, she would not have to pay. couchait avec lui, elle n'aurait lpaspayer. Il
He also threatened to publish the photographs in a  I'a aussi eeertic publier les photographies
pornographic magazine and to put others in her dans un magazine pornographique epaben d”
father's mailbox if she did not have sex with him  d’autres dansita hax lettres de sorege si elle
although he did not, in the end, carry out his refusait d'avoir des relations sexuelles avec lui,
threats. bien qu’endlinitive, il n'ait pas mis ses menaces

a exécution.

The appellant admitted taking photographs of L’'appelant a admis avoir pris des photographies
the complainant, but denied that any semi-nude de la plaignante, mais fj@ellé aitet® photo-
photos were taken or that any sexual impropriety  gesplpartiellement nue ou que toute inconve-
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had occurred. He also denied trying to extort sex-  nance sexuelle ait eu lieu. || aeassimiéns
ual favours from her, as there were no photographs  de lui extorquer des faveurs sexuelles puisqu’il ne
with which to threaten her. disposait d'aucune photographie lui permettant de

la menacer.

Easton J. accepted the complainant’s evidence Le juge Easton a accepté €moignage de la 16
and convicted the appellant of sexual assault con-  plaignante eteck€d I'appelant coupable
trary to s. 246.1(1%) and of extortion contrary to  d’agression sexuelle en contravention de [Ial.

s. 305(1). 246.1(H) et d'extorsion en contravention du
par. 305(1).
(3) E.V.K. (3) EV.K.

E.V.K., who was approximately 20 years old at E.V.K., qui était 4gge d’environ 20 ans au 1’
the time of the alleged assault, met the appellant moment de I'agression sexuelleeespaoai-
near the Fraser Mall in August 1990. The appellant  ediappelant pgs du centre commercial Fraser
approached her and asked if she would consider @nl880. L'appelant I'a aboe# en lui deman-
modelling. She expressed interest, and later dant si elle envisageait ugie almmannequin.
attended his apartment on several occasions for  Elle a manifedtingérét, et s’est rendue par la
photo sessions. At her last photo session, the  sujiusieurs reprisea Son appartement pour
appellant convinced her to pose nude and tied her ed@xss de photographi®.sa dernére €ance,
wrists with ropes to hooks in an archway in his  I'appelant I'a convaincue de poser nue et il lui a
apartment. While she was tied up, he came up  a&teshpoignets avec de la comldes crochets
behind her, touched her breasts, and fondled and es fikins une porte d'arche de son appartement.
inserted a finger in her vagina. She asked him: Une fois la plaignanteeattalck’est approeh”
“[D]o you have to do that?” and he said: “No.” He  d’elle par @ee;i lui a touck’les seins, lui a
then untied her, brought over a chair, and pro- caréss/agin et y a irsé un doigt. Elle lui a
ceeded to tie her to the chair. He again fondled her  desn@®ADUCTION] «[E]s-tu obligg¢ de faire
breasts and vagina. According to her evidence shea?» et il a @pondu TRADUCTION] «Non.» Il I'a
saw his reflection in the glass of the stereo and aletactte, est all” chercher une chaise et I'a
watched him undo his pants. She asked him to  a&&ehe chaise. Il lui a de nouveau caseks
untie her. He did, but not before touching her seins et le vagin.d&¥'@one¢moignage, elle a vu
vagina with his penis. son reflet dans la vitre duést’et I'a regard dta-

cher son pantalon. Elle lui a demandé la éta-
cher, ce qu’il a fait, mais uniquement eprlui
avoir toucte’ le vagin avec sonepis.

The accused confirmed the two incidents in his L'accuss a confirne les deux incidents dans son'8
testimony but claimed they were consensual.emdignage, mais il a soutenu qu'dsaient con-
Easton J. disagreed, and convicted him of sexual  sensuels. Il n’a pas convaincu le juge Easton qui
assault contrary to s. 271(&)( I'a reconnu coupable d’agression sexuelle en con-
travention de l'al. 271(H).

(4) TR. (4) TR.

T.R., who was 19 years old at the time of the T.R., qui avait 19 ans au moment de I’agressioi"lg
assault, was approached by the appellant in the  sexuedi®, @approcké par I'appelant au prin-
spring of 1986. She posed for semi-nude photo- temps 1986. Elleeapposéllement nue pour
graphs at his apartment. A couple of weeks later, I'appeldappartement de ce dernier. Quelques
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she returned to his apartment. Photographs were  semaines plus tard, elle est acNapparte-
taken and some wine was consumed. The appellant  ment. Il y a eu prise de photographies et consom-
suggested some bondage shots, and she agreed. He  mation de vin. L'appelastadsugghdre en
tied her wrists to each side of the archway, and  photo quelgersssd’asservissement, @auoi
while he was behind her, he moved her clothes elle a acquiiskii a attack”les poignets de
aside and had intercourse with her from behind.  chagigede’la porte d'arche et, en se tenant der-
She said she tried to stop him when he tried to putere glle, il aecart les ¥tements qu’elle portait et
his penis in her vagina, but he did not until he ejac-  a eu un rapport sexuel avec elle qar. ddieia
ulated. She was very upset and he untied her.eclag” avoir essay’de l'argter lorsqu’il a terg”
According to her testimony, they had more wine  dims’son phis dans son vagin, mais il n'a pas
and he assured her that nothing of that nature eaasmlt d’avoiejacuk. Elleétait tes fickee et
would ever happen again. She later posed over a ildtactée. Selon sonethoignage, ils ont bu
blanket on a coffee table. The appellant coaxed her  encore du vin et il 'aeagsiercela ne se repro-
into being tied to the table. She was fairly drunk at  duirait plus jamais. Plus tard, elle aupasie
the time. He took some more photographs of her,  couvertureeplga” une table de salon. L'appe-
then sodomized her. Afterwards, he untied her and  lant I'a convaincue de se laisser attathige.
she gathered her belongings and left. She later Elig passablement ivieece moment. Il a pris
came back to his apartment to see some of the pho-  d’autres photographies d’elle, puis il I'a sodomi-
tographs, but there was no sexual contact, nor were@e. §'I'a ensuite efactee, puis elle a pris ses
any photographs taken. effets et est partie. Elle est revenue par la suite °
son appartement pour voir quelques-unes des pho-
tographies, mais sans qu’il y ait eu de contact
sexuel, ni de prise de photographies.

The evidence of the appellant was considerably Le témoignage de I'appelamtdit t€s difféerent
different than that of the complainant. He testified  de celui de la plaignante. Celuieclas€ divoir
that he had a sexual relationship with T.R. prior to  eu une liaison avec T.R. avawreménts en
the events in question. He also claimed that the cause. Il a aatmidar'que les deux incidents
two incidents T.R. complained of — intercourse endh&s par T.R. — le rapport sexuel et le rapport
and anal intercourse — did not occur on the same  sexuel anal — n’'ont pas eu l@ndesair. Il a
night. He admitted that he had intercourse with the  admis avoir eu un rapport sexuel avec la plaignante
complainant while she was tied up, but that it was  pendant gedi¢ attacké, mais il a soutenu
wholly consensual and that they had later gone into  que etala compétement consensuel et qu'ils
the bedroom to continue having sex. The anal etag&ht par la suite rendus dans la charalreu-
intercourse took place on another occasion. It was  cher pour continuer les rapports sexuels. Le rap-
his evidence that T.R. had discussed the idea with  port sexuel anal a euure autre occasion.
him. She then performed oral sex on him until he  Selon sowignage, T.R. et lui en avait parl’
became aroused and he reciprocated before anally  Elle lui a ensuite fait des caressesniiatEn-g”
penetrating her with her consent. The appellant jwsge gu'il soit exci’et il lui en a fait autant
also described another consensual sexual encoun- avant de la sodomiser avec son consentement.
ter following the alleged offences when the com-  L'appelant a aussritdune autre relation
plainant came over to look at photographs. sexuelle consensuellrigaost aux infractions
reprocte€es lorsque la plaignante s’esteggite
chez lui pour voir les photographies.

Easton J. convicted the appellant of sexual Le juge Easton a reconnu I'appelant coupable
assault contrary to s. 246.1@)( Although he  d'agression sexuelle en contravention de [lal.
wasn'’t sure whether the anal intercourse occurred  24@)1(1)gme s'il nétait pas certain que le
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on the same night as the sexual assault, even if the  rapport sexuel anal ait eu kenelesam que
complainant's evidence that it occurred on the I'agression sexuelle, emdlgcceptation du

same night was accepted, he had grave doubtemoitinage en ce sens de I'appelantepibuvait

about her credibilitywis-a-vis this second episode.  der&ux doutes quard [a cgdibilité de la plai-

He found it surprising that the complainant would  gnante au sujet de cemheuixiCident. Il s'est dit

allow herself to be put in an even more vulnerablestonf€ que la plaignante accepte de se mettre dans

and compromising position following a sexual une position encore plusrablie’ et compromet-
assault. Accordingly, he was not convinced that tantesapme agression sexuelle.elNint pas

the anal sex was not consensual and he acquitted  convaincu que le rapport sexuel anal n'avait pas

the appellant of buggery. et€ consensuel, il a acquettappelant de I'accusa-
tion de sodomie.
(5) D.AS. and J.C.H. (5) D.AS. et J.C.H.

The sexual assault on D.A.S. allegedly occurred L’'agression sexuelle de D.A.S. aurait eu lieu &2

on the night of August 4, 1991. D.A.S., who was soir duut 4991. Alorsatge de 15 ans, D.A.S.

15 years old at the time, went to Davis’'s apartment  s’est readli@ppartement de Davis avec son

with her friend J.C.H., who had previously posed amie J.C.H., qui aggitpd€ pour I'appelant.

for photographs with the appellant. After a discus-  e&prin echange sur le etier de mannequin,

sion about modelling, D.A.S. signed a consent D.A.S. aesigné formule de consentement.

form. She was then asked to stay in the bedroom  L'appelant lui a alors dedendster dans la

for about half an hour while photographs were changbucher environ une demi-heure, pen-

taken of J.C.H. D.A.S. then remembers being pho-  dant qu’il prenait des photographies de J.C.H.

tographed as she was tied to the archway, and said D.A.S. se souvient ensuiteetBapbtogra-

that the appellant tried to take the straps off her eghpendant gu'ellestait attaché a la porte

bathing suit and touched her breasts and pinched  d'arche, et elle dit que I'appelaetde teité

her nipples “to make them hard”. D.A.S. told him  glisser les bretelles de son maillot, et qu'il lui a

to leave her alone, and he untied her. This was the  eoleshseins et piecles mamelonsTRADUC-

only allegation of sexual assault she made. Th&lON] «pour les faire durcir». D.A.S. lui a dit de la

next thing she remembered was J.C.H. phoning for  laisser tranquille et dtdal®E. C'est la seule

a ride and leaving the appellant’s apartment. egaltion d’agression sexuelle qu’elle a faite. Elle
se souvient ensuite avoir vu J.C.Eléphoner pour
gu'on vienne la chercher et avoir gaittapparte-
ment de lI'appelant.

D.A.S.’s recollection of the events was sketchy, Le souvenir que D.A.S. a conserdeseVéne- 23
and there was a period of about one and one-half  ments est vague, et il y eriade g@environ
hours for which she could not account. She could une heure et demie qui ne lui revieniapas °
not remember how she got tied up, and did not emmife. Elle ne peut se souvenir dans quelles cir-
know if she consented to sexual activity with the  constances elie @tacke et elle ne sait pas si
appellant during that time frame. elle a consense’ livrera’ une activié’ sexuelle

avec l'appelant pendant ce laps de temps.

J.C.H., who was 17 years old, had previously J.C.H., qui avait 17 ans, efdit dja renduea’ 24
been to the appellant's apartment and posed nude I'appartement de I'appelant et avaieposir
for him. On August 4, while D.A.S. was in the lui. Le 4ugopendant que D.A.Setdit dans la
bedroom, it was J.C.H.’s testimony that he tied her  chamlreucher, J.C.Hethoigne qu’elle até
to a chair and inserted a dildo in her vagina with-  agaehlune chaise et qu’elle a subi contre son
out her consent. She said nothing because she wa I'irgroduction d’'un godemiah’dans le vagin.
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scared. She further alleged that the appellant had
touched her breasts while she was tied to the arch-
way. She also offered the following account of the
sexual activities between the appellant and D.A.S.:
the appellant tied D.A.S. to a chair and had J.C.H.
perform oral sex on him. The appellant then
inserted his penis in D.A.S., who was crying at the
time, and ejaculated over her. They left shortly
afterwards, after being picked up by J.C.H.’s for-
mer boyfriend. He confirmed that when he picked
them up both J.C.H. and D.A.S. appeared upset,

Elle n’a rien dit parce qu’elle avait peur. Elle a en
outre soutenu que I'appelant lu¢ degeliris
pendant quétdle attacke a la porte d'arche.
Elle a aussi faiecie suivant des actids
sexuelles entre I'appelant et D.A.S.: I'appelant a
agabhA.S.a une chaise et a obtenu que J.C.H.
lui fasse des caresses énitaleg) L'appelant a
enswtetpd D.A.S. qui pleurait, et il ajacug
sur elle. Elles onedettlieux peu aps, avec
I'ancien ami de J.C.H., venu les chercher. Ce der-
nier a cenfjutau moment wil les a rame-

and that D.A.S. seemed to be annoyed with J.C.H.eesnJ.C.H. et D.A.S. semblaient toutes deux bou-
leverges et que D.A.S. avait 'aia¢fée contre
J.C.H.

The appellant claimed that he had slept with L'appelant petend qu'il a couahavec J.C.H. au

J.C.H. on one of her previous visits, and that any
sexual activity that took place, including the inci-

dents on the night of August 4, was purely consen-
sual. It was his evidence that on the night in ques-
tion J.C.H. was urging D.A.S. to pose for

photographs, and that J.C.H. suggested D.A.S. be
tied to the chair. Once tied up, J.C.H. inserted a
vibrator into D.A.S. and motioned him over and

gave him oral sex. He said that J.C.H. then took
out the vibrator and that he had intercourse with

cours de l'une de ses visgdeuesd et que

toutes les aetiviExuelles qui ont eu lieu, y com-

pris les incidents survenus le soiutjéthiaat
purement consensuelles. Setonosgmatie, le

soir en question, J.C.H. aeimmst” que D.A.S.

pose pour des photographies, et c’est J.C.H. qui a
aiggle D.A.S. soit attaek@a la chaise. Une

fois D.A.S. bgot).C.H. lui a ires& un vibrateur

et elle aeimdippelanta’ s’approcher pour
gu'elle lui fasse des caresseseniiedesg’ll a

D.A.S. while J.C.H. was urging him on. He ejacu- ecldie que J.C.H. a alors ratité vibrateur et qu'il

lated over D.A.S., then untied her. D.A.S. then
said: “Get out, get me out of here”, which the
appellant said was in response to J.C.H.’s proposal
of lesbian sex with her.

a eu un rapport sexuel avec D.A.S. pendant que

J.C.H. I'encourageaiteji@ sur D.A.S. gu'il

a enswtecl®E. D.A.S aurait alors dit:

TRADUCTION] «Sors, sors-moi d'ici», eneponse,

au dire de I'appelang la proposition de relations
sexuelles lesbiennes que J.C.H. lui aurait faite.

A video of J.C.H. that had been seized at the Une bande vid6 de J.C.H., saisi la €sidence

appellant’s residence was also shown to the court.
It included a segment in which J.C.H., who was
obviously a willing participant, was masturbating
herself with a dildo. According to the appellant,
the video had been made sometime after August 4,
1991. J.C.H. denied having any knowledge what-
soever of this video.

Easton J. found it extremely difficult to recon-
struct the events of the night in question. D.A.S.
did not remember many events and contradicted
herself at times. In addition, there were numerous

de l'appelant, aeussoritEe a la cour. Elle
comporte egeaesice dans laquelle J.C.H., mani-

festement une participante consentante, se mastur-
bait avec un godemigalon I'appelant, I'enre-

gistremetdt fait peu ams le 4 aof 1991.
J.C.H.eaamdir connaissance de cette bande

vib.

Le juge Easton a conclu quétdit extémement

difficile de reconstitueeviasements survenus
ceadd:-A.S. se rappelait peu de choses et elle
se contredisait parfois. De plus, il y avait de nom-



[1999] 3 R.C.S. R. C. DAVIS

Le Juge en chef

773

discrepancies between J.C.H.’s and D.A.S.’s testi-
mony. Nevertheless, he found at paras. 95-97:

breuses divergences entemdbignages de
J.C.H. et de D.A.S. Il a toutefois conclu en ces

termes, aux par. 9a& 97:

Here, even though we have the claimed lapse of memTRAD{CTION] Ici, méme si nous sommes enepence

ory; which | found suspect on the part of the complain-
ant, this is not to say that she was not sexually assaulted.
For many reasons she may not have told what | believe
happened that evening at that residence. While her evi-
dence about the pinching of her breasts may or may not
have been true and was the only sexual assault which
she asserted had occurred, nevertheless, | am not con-
vinced that a sexual assault did not in fact take place.

d'wtgmdu trou de erhoire, que j'ai troue suspect
de la part de la plaignante, cela ne signifie pas qu’elle
n'atpagfessé sexuellement. Pour de nombreuses
raisons, elle peut avoir tu ce qui, selon moi, s’est produit
ceasbilal Esidence. Mime si sonemoignage au
sujet du pincement des seaitre pgidiGue ou ne
gies Bt que cela constitue la seule agression
sexuelle qui aurait eu lieu selon elle, je ne suis toutefois

pas convaincu gu’il n'y a pas effectivement eu d’agres-
sion sexuelle.

... In my view, here there is other evidence, including
that of the accused, which proves to me beyond a rea-
sonable doubt that the accused did, in fact, commit a
sexual assault upon the complainant without her con-
sent ... [T]he accused admits that he had sex with the
complainant . . . Hestated that the complainant, D.A.S.
was very upset. It was his evidence that D.A.S.’s arms
and legs had been tied and that D.A.S. was complaining
while being tied to the chai...D.A.S. said: “Get out,

get out”. While the accused tries to divert this comment
more towards J.C.H. than himself, | am not convinced
that it was not equally applicable to him.

A mon avis, nous avons ici d'autremntoignages, y

compris celui de d;aqgaugirouvent hors de tout
doute raisonnable queesl'aceusfait, commis une
agression sexuelle contre la plaignante sans son consen-
tement. [...] [L']acagshet avoir eu un rapport

sexuel avec la plaignante [. . .]Jeklaedque la plai-

gnante DeiB.tés bouleverss. Selon sonethoi-
gnage, les bras et les jambes étai2it. Bgde's et

D.A.S. se plaignait pendant qu'ellait”attacké a la

chaise. [...] D.A.S. a dit «Sors, srs»sMaccus’
tente de faire croire que ce comrataitaleyantage

deigers J.C.H. que lui, je ne suis pas convaincu que

cela ne luietait pasegalement applicable.

| also accept the evidence of J.C.H. that at the time
the accused inserted his penis in D.A.S., she was crying.
| take this as a manifestation of lack of consent.

J'accepte aesabigriage de J.C.H. quand elle dit
qu'au momdrdgcou® a gnétre D.A.S., celle-ci
pleurait. Je evesitEla comme une manifestation

d’absence de consentement.

He convicted Davis of sexually assaulting D.A.S.,
contrary to s. 271(13§ of theCriminal Code.

llezldié Davis coupable d'avoir agresséxuel-

lement D.A.S. en contravention de l'al. 27H]1)

du Code criminel.

Easton J. acquitted Davis of sexually assaulting Le juge Easton a acquétDavis de I'accusation 2

J.C.H. The fact that she did not remember doing
the video, in which she appeared to be a willing
participant, along with the fact that similar mem-
ory losses were claimed by C.B. and D.A.S., who
were all good friends, cast doubts on her credibil-

ity.

8

d’agression sexuelle contre J.C.H. Le fait qu’elle
ne se souvienne pas d'avoir fait la bawje vid”
dans laquelle elle sendttaituhe participante
consentante, et le fait que des troemaee m’
semblables aténtnvoqes par C.B. et par

D.A.S., qui€taient de bonnes amies, jette un doute

sur sa cedibilité.

B. Newfoundland Court of Appeal (1998), 159
Nfld. & P.E.l.LR. 273

B.Cour d'appel de Terre-Neuve (1998), 159 Nfid.

& P.E.ILR. 273
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(1) Green J.A. for the majority (Steele J.A. con- (1) Le juge Green, pour la regaviec I'ap-
curring) pui du juge Steele)

The appellant challenged his convictions on a L’appelant a contestles @&clarations de culpa-
number of grounds. | will deal with each ground of  bilprononees contre lui en invoquant divers
appeal in the order disposed of by the majority of  moyens d’appel. Je traiterai de chacun dans l'ordre
the Court of Appeal. retenu par les juges majoritaires de la Cour

d’appel.

Green J.A. first dismissed the appellant’'s argu- Le juge Green a d’abord regelés arguments de
ments that the trial judge erred in holding that the  I'appelant voulant que le juge @s pibcom-
Crown fulfilled its disclosure obligations and in  mis une erreur en concluant que leenarpsblic
admitting similar fact evidence. He then turned to eta&t acquitt”de ses obligations de divulgation et
consider more specific grounds of appeal relating en admettant une preuve de faits similaires. Il a
to individual charges. ensuite examimés moyens d'appel plus euis
invoguésa I'egard des chefs particuliers.

The appellant argued that the trial judge erred in L'appelant a petendu que le juge du pexa
a number of respects in convicting him of extor- commis un certain nombre d’'erreurs exlale d”
tion in the cases of P.V.B. and C.D. His principal rant coupable d'extorsion en ce qui concerne
argument was that the word “anything” in P.V.B. et C.D. Son argument principal, c’est que
s. 346(1) of theCriminal Code, R.S.C., 1985, les mots «quelgue chose» au par. 346(Chdki
c. C-46 (formerly 305(1)), was limited to things of criminel, L.R.C. (1985), ch. C-46 (I'ancien
a proprietary or pecuniary nature and therefore did  par. 305(1)), se rapportent unigaetasntho-
not include sexual favours. Green J.A. rejected this  ses telles que de l'argent ou des biens et que, par
argument. Relying on the caseRiv. Bird (1969), consguent, ils ne comprennent pas les faveurs
9 C.R.N.S. 1 (B.C.C.A), he held that the scope of  sexuelles. Le juge Greereaetjetument. En
the word “anything” extended to intangibles and  se fondant suetfrc. Bird (1969), 9 C.R.N.S.
included sexual favours. Acknowledging that the 1 (C.A.C.-B.), il aestgtie’ I'expression «quelque
trial judge did not undertake a specific analysis of  chose» pouvait viser des choses incorporelles et
the law of extortion, he nevertheless found after a  qu’elle comprenait les faveurs sexuelles. Recon-
review of the record that the necessary elements of  naissant que le jugeedunpawait pas preck
the offence were established. He therefore disa uné analyse particalié desegles du droit rela-
missed this ground of appeal. tived'extorsion, il a eanmoins conclu aps un
examen du dossier que leléments atessaires de
l'infraction avaienteté établis. Il a donc rejetce
moyen d’'appel.

The appellant argued that the trial judge erred in L'appelant a petendu que le juge du pex’
convicting him of sexual assault in the case of avait commis une erreur en le reconnaissant coupa-
P.V.B. Although P.V.B. chose to have sexual ble d'agression sexuelle contre P.V.B. Selon 'ap-
intercourse with him as a result of his threatened  pelaaimensi P.V.B. a efid d’avoir des rap-
exposure of nude photographs of her, the appellant  ports sexuels avec lui parce quihitmesa,
submitted that a threat of this nature did not renderevoigr les photographiesi@lle apparaissait nue,
her choice non-consensual. He argued that une telle menace n'aurait pas remdisiesa d”

s. 265(3)b) (formerly s. 244(3))), which refers  non consensuelle. Il a soutenu que I'al. 2656(3)

to threats of force, was exhaustive of the types of  (I'ancien al. 24(8ui mentionne les menaces
threats that vitiate consent. Green J.A. found that  avec emploi de ladftaiokt, de fapn exhaustive
threatened exposure of nude photographs did not les types de menaces qui vicient le consentement.
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fall within the ambit of s. 265(3). However, relying  Le juge Green a conclu que la menaeeailerd”
on R v. Coughlan (1992), 100 Nfld. & P.E.ILR.  des photographies de nus n’est pasg yaf le
326 (Nfld. C.A.), andR. v. Caskenette (1993), 80  par. 265(3). Toutefois, en se fondant sur lessarr”
C.C.C. (3d) 439 (B.C.C.A), he concluded thatR. c. Coughlan (1992), 100 Nfld. & P.E.l.R. 326
s. 265(3) was not exhaustive of the circumstances  (C.A.T.-NR, @tCaskenette (1993), 80 C.C.C.
in which threats can vitiate consent. He also held  (3d) 439 (C.A.C.-B.), il a conclu que le par. 265(3)
that the appellant’s threat in this case was suffi- etablit pas de fan exhaustive les circonstances
ciently coercive to vitiate the complainant’'s con-  dans lesquelles des menaces peuvent vicier le con-
sent. Accordingly, he dismissed this ground of sentement. |l a auss gta&ua menace de I'ap-
appeal. pelant en I'espée€tait suffisamment contraignante
pour vicier le consentement de la plaignante. Il a
donc reje¢” ce moyen d’appel.

Green J.A. then considered the appellant’s argu- Le juge Green s'est ensuite peacslr I'argu- S
ment that the principle against multiple convic-  ment de I'appelant selon lequel le principe interdi-
tions arising from the same delict articulated by  santdéetaditions de culpabiitmultiples relati-
this Court inKienapple v. The Queen, [1975] 1  vement au erfe @lit, Enon& par notre Cour dans
S.C.R. 729, should have precluded one of the two ef&iénapplec. La Reine, [1975] 1 R.C.S. 729,
convictions on the charges related to P.V.B. He  auraifaite obstaclea T'une des deuxeatlara-
found that for theKienapple principle to apply, tions de culpabditfelatives aux chefs d'accusa-
there must be both a factual and legal nexus tion concernant P.V.B. Il a conclu que pour que le
between the offences. In this case there was not a  prietdpé dans I'aet Kienapple s’applique, il
sufficient legal nexus between extortion and sexual  faut qu’il y ait un lien factuel et juridique entre les
assault, given the different societal interests the infractions. Danedaernpe” egre, il n'y avait
two offences sought to protect. He dismissed this  pas de lien juridique suffisant entre I'extorsion et
ground of appeal. 'agression sexuelle, compte tenu demétat

sociaux difErents que les deux infractions cher-
chenta progger. Il a rejet’ce moyen d’appel.

The appellant argued that the trial judge erred in L'appelant a petendu que le juge du pex’ 34
not considering whether there was an air of reality = avait commis une erreur en n'examinant pas la
to the defence of honest but mistaken belief in con-  question de savoir efefesel'de croyance sin-
sent in the case of E.V.K. Green J.A. held that theere anhais errogé au consentement dans le cas
trial judge’s failure to advert to the defence in an  d’E.V.K. avait quelque vraisemblance. Le juge
otherwise detailed judgment raised the question of  Green a conclu que le fait que le jugeedu proc’
whether he failed to consider it. Another possibil-  n’ait pasepaitentiona’ ce moyen de aelénse
ity was that the trial judge had decided the defence  dans un jugement par adéteills sbulevait la
had no “air of reality” and therefore did not need to  question de savoir s'il avait omis d’en tenir
be addressed in his reasons. Finding it impossible  compte. L'autre paséthilitjue le juge du pro-
to resolve this question from a review of the judg- es ait conclu que ce moyen defelise retait pas
ment, Green J.A. conducted a review of the evi-  «vraisemblable» et qu’il n'y avait pas lieu den
dence and concluded there was no air of reality to  traiter dans ses motifs. Concluataigiripos-
the defence, and therefore dismissed this ground of  sibleestmudfe cette questiom la lecture du
appeal. jugement, le juge Green a A I'examen de la

preuve et il a jug’que ce moyen deefEnse retait
pas vraisemblable; il a par camgient rejet” ce
moyen d’appel.
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Finally, Green J.A. addressed the appellant's Le juge Green a enfietudié la pgtention de

contention that the trial judge erred in his applica- I'appelant selon laquelle le juge ds praat

tion of the principle of reasonable doubt in the  commis une erreur dans I'application du principe

cases of all five complainants. He noted that the  du doute raisonnable aux cas des cing plaignantes.

trial judge made two problematic statements in the Il & rmpié le juge du pres” avait fait deux

cases of D.A.S. and T.R. where, in reviewing the ecla¥ations proleimatiques dans le cas de D.A.S.

evidence, he said he was “not convinced” that the et de T.R. lorsqu'’il a dit, au cours de I'examen des

complainants consented to the sexual activity ireléments de preuve, qu'il etait [TRADUCTION]

guestion. Green J.A. found that the trial judge  «pas convaincu» que les plaignantes aient consenti

properly directed himself as to the presumption of  aux aetiviExuelles en cause. Le juge Green a

innocence and the principle of reasonable doubt at  conclu que le juge d8 peoetait pas tromg”

the outset of his judgment. He concluded that the  au sujet dedanpption d'innocence et du prin-

problematic remarks, when viewed in the context cipe du doute raisonnabkbaiudd” son juge-

of the entire judgment, were effectively neutralized  ment. Il a conclu que, lorsqetdiest” exami-

by other passages. Green J.A. also found that theees rdans le contexte du jugement dans son

verdicts were all reasonable and supported by the  ensemble, les deux reneaiprs effective-

evidence. ment neutraéies par d'autres passages. Le juge
Green a aussi conclu que les verditaient tous
raisonnables ettayés par la preuve.

(2) O'Neill J.A. in dissent (2) Le juge O'Neill, dissident

O'Neill J.A. would have acquitted the appellant  Le juge O'Neill aurait acquigtT’appelant relati-
on both counts of extortion. Adopting the views of  vement aux deux chefs d’extorsion. Adoptant le
AW. Mewett and M. Manning Mewett & point de vue expas par AW. Mewett et
Manning on Criminal Law (3rd ed. 1994), at M. Manning dans leur ouvrage irgiMiEwett &
p. 833), he found that the word “anything” in the Manning on Criminal Law (3¢ éd. 1994),a" la
context of s. 346(1) could only refer to “something  p. 833, il a conclu que les mots «quelque chose» au
of some tangible proprietary or pecuniary nature”.  par. 346(1), ne pouvaient se rapp@tfirRgu’
Therefore, “anything” could not include sexual DUCTION] «une chose matielle, telle que de I'ar-
acts. With respect to the extortion of sexual gent ou des biens». Pagqeoent” les mots
favours from C.D., O'Neill J.A. found that the  «quelque chose» ne pouvaient viser degsctivit’
offence required that an actual attempt be made by  sexuelles. ®lextbrsion de faveurs sexuelles
the appellant. An attempt in law required some-a C.D., le juge O'Neill a conclu que linfraction
thing more than a statement of intention. There  exigeait que I'appelant fasseritables tenta-
was no evidence of any further contact between the  tive. Une tentative en droit exige plus qu’une
appellant and the complainant after the meeting ineclatation d’intention. Aucune preuve etablit
her apartment, nor was there evidence to show that  I'existence d’'un contact entre I'appelant et la plai-
anything was done by the appellant in furtherance  gnantes dprrencontre dans I'appartement de
of the threats. Accordingly, the charge should have  cetteederret il n’a pagt établi non plus que

been dismissed. I'appelant ait fait quoi que ce soit pour mettre les
menaces ‘exécution. L'accusation aurait doneid”
étre rejete.

O’Neill J.A. would have acquitted the appellant  Le juge O’Neill aurait acquigt’ I'appelant de
of sexual assault in the case of P.V.B. Relying on  I'accusation d’agression sexuelle contre P.V.B. En
R.v. Guerrero (1988), 64 C.R. (3d) 65 (Ont. C.A)), se fondant sur ¢8R’ c. Guerrero (1988), 64
C.R. (3d) 65 (C.A. Ont.), il a conclu que le
par. 265(3) etablissait de fzgn exhaustive les
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he found that s. 265(3) was exhaustive of the cir-  circonstances dans lesquelles les menaces vicient
cumstances in which threats vitiate consent. le consentement.

With respect to the appellant’'s conviction of En ce qui a trait'la dclaration de culpabibt 38
sexual assault in the case of E.V.K., O'Neill J.A.  promanc’contre [l'appelant pour agression
found that the trial judge was in error in not con-  sexuelle contre E.V.K., le juge O’'Neill a conclu
sidering whether there was an air of reality to the  que le juge dege@it commis une erreur en
defence of honest but mistaken belief in consent,  n’examinant pas la question de saveiiesisia d”
and would have ordered a new trial. de croyancessinmais errogé au consentement

avait quelgque vraisemblance, et il aurait ordolan”
tenue d’'un nouveau pres.

Finally, O'Neill J.A. held that the trial judge  Enfin, le juge O’Neill a conclu que le juge du39

erred in his application of the principle of reasona-  psoavait commis une erreur dans I'application

ble doubt in the cases of all five complainants. He  qu'il a faite du principe du doute raisonnable dans

found that the trial judge made two notable errors.  le cas des cing plaignantes. Il a conclu que le juge

First, in each case the trial judge failed to consider  duesrewait commis deux erreurs notables. En

all of the evidence in determining whether there  premier lieu, dans chaque cas, le jugesdaproc’

was a reasonable doubt in the manner set out by  omis de tenir compte de telEmiasts” de

this Court’'s decision irR. v. W. (D.), [1991] 1  preuve pouredérminer s'il existait un doute rai-

S.C.R. 742. Second, that in the cases of D.A.S. and  sonnable, selethéaleanon&e par notre Cour

T.R., the trial judge used language that suggests danstRarc” W. (D.), [1991] 1 R.C.S. 742. En

that he reversed the onus on the burden of proof deuxlieu, dans le cas de D.A.S. etde T.R,, les

from the Crown to the appellant. He would have  propos du juge despdminena penser qu'il a

ordered new trials on the charges of sexual assault  @l@fsrdeau de la preuve le faisant passer du

in the cases of D.A.S., T.R., and C.D. O'Neill JJA.  miaistpublica I'appelant. Il aurait ordomnla

specifically did not dissent on the reasonableness  tenue de nouveaex enoce qui concerne les

of verdicts or whether they were supported by the  chefs d’accusation d’agression sexuelle contre

evidence. D.A.S., T.R. et C.D. Le juge O'Neill n'a expgim”
aucune dissidence particele quant au carame
raisonnable des verdicts ni sur la question de
savoir s'ilsetaientetayes par la preuve.

IV. Issues IV. Les points en litige

This is an appeal as of right, and the issues on Il s’agit d’un pourvoi de plein droit, et les ques—40

which this Court has jurisdiction are limited to  tions quevelnt de notre congpénce se limitent
guestions of law on which O’Neill J.A. dissented.  aux questions deali@gard desquelles le juge

There are five issues: O'Neill a expensa dissidence. Il y a cing points
en litige:

1. Is it a crime to extort sexual favours? 1. L'extorsion de faveurs sexuelles constitue-t-elle un
crime?

2. Is there consent to sexual activity if it is obtained by 2. Y a-t-il consentemerg activit” sexuelle si celui-
threatened exposure of nude photographs? ci est obtenu sous la meneceilde dés photogra-
phies de nus?

3. Does th&ienapple principle apply to the convictions 3. Le principeon& dans I'aret Kienapple s’applique-
of extortion and sexual assault in the case of P.V.B.? t-il aoladitions de culpabiéit’pour extorsion et
agression sexuelle dans le cas de P.V.B.?
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4. Did the trial judge err in failing to consider the 4. Le juge dugsaet-il commis une erreur en n'exa-

defence of honest but mistaken belief in consent in con- minant pagelasd’de croyance sere mais erroge
victing the appellant of sexually assaulting E.V.K.? au consentement lorsqe'dlaed’appelant coupable
d’avoir agress’sexuellement E.V.K.?
5. Did the trial judge err in his application of the princi- 5. Le juge dugmaet-il commis une erreur dans I'ap-
ple of reasonable doubt in the cases of all five complain- plication du principe du doute raisonnable dans le cas
ants? des cing plaignantes?
V. Analysis V. Analyse
A. Isit a crime to extort sexual favours? A. L'extorsion de faveurs sexuelles constitue-t-

elle un crime?

Is it a crime to extort sexual favours? The L’extorsion de faveurs sexuelles constitue-t-elle
answer to this question depends on the scope of the  un crimepdresé cette questiongghend de la
word “anything” in the extortion provision of the  peet'de I'expression «quelque chose» qui figure
Criminal Code. The appellant was charged under dans la dispositioiCatie criminel relative a

s. 305, where extortion was defined as follows: I'extorsion. L'appelaeg aadcue” en vertu de
l'art. 305, qui dfinissait I'extorsion de la &n
suivante:

305. (1) Every one who, without reasonable justifica- 305. (1) Est coupable d'un acte criminel et passible
tion or excuse and with intent to extort or gain anything, d’'un emprisonnement de quatorze ans, quiconque, sans
by threats, accusations, menaces or violence induces or justification ou excuse raisonnable et avec l'intention
attempts to induce any person, whether or not he is the d’extorquer ou de gagner quelgue chose, par menaces,
person threatened, accused or menaced or to whom vio- accusations ou violence, induit ou tente d’induire une
lence is shown, to do anything or cause anything to be personne, que ce soit ou non la persomeeomenac’
done, is guilty of an indictable offence and is liable to aeeusu celle contre qui la violence est emerel
imprisonment for fourteen years. accomplir adaire accomplir quelque chose.

Section 305(1) was slightly modified in 1985 (S.C. Le paragraphe 30%(#)l@gEerement modi en
1985, c. 19, s. 47). It is now s. 346(1), which reads 1985 (S.C. 1985, ch. 19, art. 47). C’est maintenant
as follows: le par. 346(1), qui dispose:

346. (1) Every one commits extortion who, without  346. (1) Commet une extorsion quiconque, sans justi-
reasonable justification or excuse and with intent to fication ou excuse raisonnable et avec l'intention d'ob-
obtain anything, by threats, accusations, menaces or vio- tenir quelque chose, par menaces, accusations ou vio-
lence induces or attempts to induce any person, whether lence, induit ou tente d’induire une personne, que ce soit
or not he is the person threatened, accused or menaced ou non la personee menaciex, ou celle contre
or to whom violence is shown, to do anything or cause qui la violence esteexarcccomplir oua faire
anything to be done. accomplir quelque chose.

Both Green J.A. and O'Neill J.A. referred to Les juges Green et O'Neill se sont tous deux

s. 346(1) in their reasons. While ss. 305(1) and repati par. 346(1) dans leurs motifs. Bien que

346(1) are virtually identical, the words “with les par. 305(1) et 346(1) soient pratiquement iden-

intent to extort or gain” precede the first reference  tiques, les mots «avec lintention d'extorquer ou

to “anything” in s. 305, whereas the words “with  de gagneeedoieént la prengire mention de I'ex-

intent to obtain” precede the first reference to  pression «quelque chose» dans l'art. 305, tandis

“anything” in s. 346. Given this subtle difference  que les mots «avec l'intention d’obtemios- pr’

and the fact that the appellant was charged and  dent lagpeeméntion de I'expression «quelque
chose» dans l'art. 346. Compte tenu de cette dis-
tinction subtile et du fait que I'appelant et¢”
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convicted under s. 305, | will refer to s. 305 in the  aecets@clag coupable sous legime de I'ar-
course of my analysis. ticle 305, je me reportarkart. 305 dans le cadre
de mon analyse.

In Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 Dans laret Rizo & Rizzo Shoes Ltd. (Re), 42
S.C.R. 27, at para. 21, the Court adopted the fol- [1998] 1 R.C.S. 27, au par. 21, notre Cour a adopt”
lowing passage from Driedger@onstruction of le passage suivant de I'ouvrage de Driedger inti-
Satutes (2nd ed. 1983) as the general approach to e @dnhstruction of Statutes (2¢ éd. 1983) pour
be taken to statutory construction: estimer la rathodea’ suivre pour intergter un

texte Egislatif:

Today there is only one principle or approach, [TRADUCTION] Aujourd’hui il n'y a qu’'un seul prin-
namely, the words of an Act are to be read in their entire cipe ou solution: il faut lire les termes d'une loi dans

context and in their grammatical and ordinary sense har- leur contexte global en suivant le sens ordinaire et gram-
moniously with the scheme of the Act, the object of the matical qui s’harmonise avec I'esprit de la loi, I'objet de
Act, and the intention of Parliament. la loi et l'intention égitlateur.

| begin with the grammatical and ordinary sense Je commence par le sens ordinaire et gramma‘(’i3
of “anything”. TheOxford English Dictionary (2nd  cal de I'expression «quelque chosex».Oietion-
ed. 1989), vol. 1, defines anything as follows:naire encyclopédique Quillet (1975) afinit I'ex-
“A combination of ANY and THING, in the wid-  pression «quelque chose» comme «une chose
est sense of the latter, with all the varieties of sense  quelconque» (p. 5605), exfisié gie le mot
belonging to ANY.” The dictionary definition sug-  «chose» s'emploie pasighier «toutefre ina-
gests a broad interpretation, which would include eisgit Eel, soit idtal, tout ce qu’on dit ou que
sexual favours. Such an interpretation is also sup-  I'on peut dire, tout ce que I'on fait ou que I'on peut
ported by the immediate context of the provision.  faire, tout ce qui n'a pas de nom particulier»
“Anything” is referred to three times in s. 305(1):  (p. 1283). kfinition donréea ces termes dans
le dictionnaire suggre une intermtation large, qui
devrait comprendre les faveurs sexuelles. Une telle
interp@tation est aussi appeg par le contexte
immédiat de la disposition. L’expression «quelque
chose» figurea deux endroits dans le par. 305(1):

305. (1) Every one who, without reasonable justifica- 305. (1) Est coupable d’'un acte criminel et passible
tion or excuse and with intent to extort or gain anything, d’'un emprisonnement de quatorze ans, quiconque, sans
by threats, accusations, menaces or violence induces or justification ou excuse raisonnable et avec l'intention
attempts to induce any person, whether or not he is the d’extorquer ou de gagner quelgue chose, par menaces,
person threatened, accused or menaced or to whom vio- accusations ou violence, induit ou tente d'induire une
lence is shown, to do anything or cause anything to be personne, que ce soit ou non la persomeeomenac’
done, is guilty of an indictable offence and is liable to aeeuou celle contre qui la violence est egerc’
imprisonment for fourteen years. [Emphasis added.] a accomplir owa faire accomplir quelque chose. [Je sou-

ligne.]

In my view, the meaning of “anything” in the A mon avis, le sens de «quelque chose» dans le

immediate context of “to extort or gain anything” contexte mdiaf «d’extorquer ou de gagner

and inducing any person “to do anything or cause  quelque chose» et d’induire une per@onne «

anything to be done” is clearly in keeping with the  accompliadaire accomplir quelque chose» est

wide, unrestricted dictionary definition, and clairement en harmonie avegfifatioh large et

includes sexual favours. sans restriction dmnrpar le dictionnaire, et
englobe les faveurs sexuelles.
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Mewett and Manningsupra, take a differing Les auteurs Mewett et Manningp. cit., adop-
view. Commenting orR. v. Bird, they argue at p.  tent un point de vueetifit. Dans leur commen-
833 that: taire sur l'aat’R. c. Bird, il font valoir ce qui suit,

alap. 833:
Not a great deal of discussion appearBiird on this [TRADUCTION] L’arrét Bird ne donne pas beaucoup de

wide interpretation of “anything”, the court being con- etalls sur cette interptation large de «quelque chose»,
tent to say that the word is clear and unambiguous and la cour se contentant de dire que le mot est clair et non
used in this context is of wide unrestricted application. ambigu, et que son application n’est paddisuf’il
Yet this is not what is normally meant by “extort or est empldghs ce contexte. Ce n'est toutefois pas ce
gain”. It is true that, in isolation, “anything” can be of  gu'on entend normalement par les mots «extorquer ou
the widest meaning, but in the context of “extort or gagner». |l est vrai que, peis&d] «quelque chose»
gain”, one might have thought that it referred to some- peut avoir un ssnisge, mais dans le contexte des
thing of some tangible proprietary or pecuniary nature. mots «extorquer ou gagner», on se seraid aendu °
que I'expression se rappodaine chose matielle, telle
gue de I'argent ou des biens.

| respectfully disagree. | do not believe the authors  En toefieratice, je ne partage pas cet avis. Je
place sufficient weight on the fact that the meaning  crois que les auteurs ne prennent pas suffisamment
of “anything” is further qualified by the words “t0  en coreigfion le fait que le sens de I'expression
do anything or cause anything to be done” at the  «quelque chose» est aussi paal#és motsa<
end of the section. accomplir aufaire accomplir quelque chosaxa’

fin de la disposition.

| also find that an interpretation of “anything” Je constate aussi qu’une intefation de I'ex-
that includes sexual favours is suggested by the  pression «quelque chose» qui comprend des
purpose and nature of the offence of extortion. faveurs sexuelles estrésugifir I'objet et la
Extortion criminalizes intimidation and interfer-  nature de I'infraction d’extorsion. L’extorsion cri-
ence with freedom of choice. It punishes those  minalise I'intimidation et I'attaitdeliberg de
who, through threats, accusations, menaces, or vio-  choix. Elle rend passible de sanctions ceux qui, par
lence induce or attempt to induce their victims into  menaces, accusations ou violence, induisent ou
doing anything or causing anything to be done. tentent d'induire leurs victinaesomplir oua’
Threats, accusations, menaces and violence clearly  faire accomplir quelque chose. Les menaces, les
intimidate: seeR. v. McCraw, [1991] 3 S.C.R. 72,  accusations et la violence servent clairemetit °
at p. 81;R. v. Clemente, [1994] 2 S.C.R. 758, at  mider: voir I'atrR. c. McCraw, [1991] 3 R.C.S.
pp. 761-62. When threats are coupled with  &2a'p. 81; l'aret R. c. Clemente, [1994] 2
demands, there is an inducement to accede to the R.C.S. 758, aux pp. 761 et 762. Lorsque des
demands. This interferes with the victim’'s freedom  menaces se comhidestdemandes, il y a inci-
of choice, as the victim may be coerced into doing  tasiafonner suite aux demandes. Cela entrave
something he or she would otherwise have chosen ladildertChoix de la victime, puisque celle-ci
not to do. peutefre for&e de faire ce que, autrement, elle

aurait choisi de ne pas faire.

Given this purpose, | find it difficult to accept Compte tenu de cet objetgpfouve de la diffi-
the appellant’s contention that “anything” should euwtretenir la proposition de I'appelant selon
be limited to things of a proprietary or pecuniary  laquelle I'expression «quelque chose» devrait se
nature. If the appellant's argument is accepted, it limatetes choses telles que de I'argent ou des
would be criminal to threaten exposure of nude  biens. Si 'argument de I'apetaraccueilli, il
photographs when coupled with a demand for  serait criminel de menacevalkeddes photo-
money, but it would not be criminal to make that  graphies de nus lorsque l'auteur de la menace
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same threat when coupled with a demand for sex.  exige de I'argent, mais il ne serait pas criminel de
This strikes me as unreasonable, and at odds with  le faire lorsque l'auteur de la menace exige des
the purpose of the provision. The threat is equally  faveurs sexuelles. Cela mealgraisdnnable et
intimidating in both cases, as the consequences of  en contradiction avec I'objet de la disposition. La
non-compliance are identical. With respect to  menace est aussi intimidante dans les deux cas car
interference with freedom of choice, in both cases les ezpmsices d'un refus d’obteemer sont
the victim is asked to do something he or she may identiques. En ce quiaal'atitintea la liberg
not want to do. It is likely that the victim would  de choix, dans les deux cas la victime esteagppel”
much sooner accede to the monetary demand than  faire quelque chose gu’elle peut ne pas vouloir
the sexual demand. Freedom of choice in sexual faire. La victieférgrait probablement donner
matters is at least as highly valued as freedom of  ada@elemande d’argent pbitgu'a la demande
choice in matters concerning property. Accord-  de faveurs sexuelles. La tilgectioix en matre
ingly, there is no reason to think that extortion of  sexuelle est au moins aussiquisla libeet'de
sexual favours is not also a criminal offence. choix enaratile propaté. Par corsjuent, je
ne vois aucune raison de penser que l'extorsion de
faveurs sexuelles n’est pas elle aussi une infraction
criminelle.

It may be objected that this conception of the D’aucuns pourront objecter que cette conceptioft’
purpose of s. 305 is overly broad, and does not de l'objet de l'art. 305 est trop large et qu’elle ne
take into account two important contextual factors:  tient pas compte de deux facteurs contextuels
that the offence of extortion was historically a  importam@tssavoir que l'infraction d’extorsion
property offence and that the extortion provisionetait’ historiquement une infraction contre la pro-
was located in Part VII (now Part IX) of ti@ode,  priétt et que la disposition relativee I'extorsion
entitled “Offences Against Rights of Property”. figuraita partie VII (maintenant la partie IX) du
When these factors are properly taken intoCode, intitulée «Infractions contre les droits de
account, it is submitted that extortion only  preg#s. Lorsque ces facteurs sont amiEs
criminalizes demands of a proprietary or pecuniary egadtement, fait-on valoir, I'extorsion ne crimi-
nature. Accordingly, “anything” should be given a  nalise que les demandes visant des choses telles
more limited interpretation. que de l'argent ou des biens. Paegoest, |'ex-

pression «quelque chose» devrait recevoir une
interpiétation plus limige.

In assessing the arguments about the historical En examinant les arguments relatifs aux origine‘éB
origins of the offence, | will briefly review the  historiques de [linfraction, j'esquisseravéri’
evolution of the offences of blackmail and extor-  memtvdiution des infractions de chantage et
tion in English and Canadian law. In Great Britain,  d’extorsion en droit anglais et canadien. En
“[b]lackmail was originally the tribute exacted by = Grande-BretagneRAQUCTION] «le blackmail
free-booters in the northern border countries to  (chanteé)a I'origine le tribut extorge par
secure lands and goods from despoilment or rob-  des pirates daegides ffontakres du Nord en
bery”: see W. H. D. Winder, “The Development of echange de la protection des terres et des biens
Blackmail” (1941), SModern L. Rev. 21, at p. 24.  contre le pillage ou le vol»: voir W. H. D. Winder,

It later came to denote a number of offences in  «The Development of Blackmail» (1941), 5
which property or some other advantage wasviodern L. Rev. 21,4 la p. 24. Le terme a par la
demanded with threats: see G. L. Wililams, s utilis® pour @signer un certain nombre
“Blackmail”, [1954] Crim. L. Rev. 79, at p. 79. In  d'infractions consistaatdemander des biens ou

the early stages of its development, the crime of  d'autres avantages en reeow@sitnmenaces:
blackmail “seems to have been pretty well coex-  voir G. L. Williams, «Blackmail», [12%d4] L.
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tensive with robbery and attempted robbery, buRev. 79,a la p. 79. Dans les preenésetapes de
over the years the definition has been extended to  seelaipement, I'infraction de chantag®4-
embrace more subtle methods of extortion”: J. CDUCTION] «semble avoir eu pratiguement lamé
Smith and B. HogarCriminal Law (8th ed. 1996), pog€ que le vol et la tentative de vol, mais avec
at p. 618. Extortion was originally a separate com-  leseemnsa effinition s’est €largie au point
mon law offence punishing the conduct of public  d’embrasser daboaés d’extorsion plus sub-
officials who sought personal financial gain under  tiles»: J. C. Smith et B. HGgaminal Law (8°
colour of their office. It has since been statutorilyed. 1996)a’la p. 618A l'origine, I'extorsion était
expanded in some jurisdictions, such as Canada, to  une infraction distincte en common laa visant
include more familiar forms of blackmail. sanctionner la conduite degseptants de Ftat

qui cherchaienta “obtenir un avantageegUniaire

personnel en se servant de leurs fonctions. Sa por-

tée a depuieté élargie par voiedgislative dans

certains ressorts, dont le Canada, deria, englo-

ber certaines formes plus connues de chantage.

The roots of s. 305 of th€riminal Code lie in L'article 305 duCode criminel a ses origines
five separate and relatively narrowly defined dans cing infractions distinefased de faon
offences from the firsiCriminal Code of 1892  relativement restrictive dans le pren@ade cri-
(S.C. 1892, c. 29). The five offences were definedningl de 1892 (S.C. 1892, ch. 29). Les cinq infrac-
in ss. 402 to 406, and may be briefly described as  taierit @finies aux art. 402 406, et elles

follows: peuventefre Bsunges de la fegn suivante:

S. 402: Compelling the execution of a document art. 402: Forcer quelgsigmer un document

by violence or restraint or by the threat of vio- par violence ou contrainte ou par des menaces

lence or restraint. de violence ou de contrainte.

s. 403: Uttering a letter or other writing art. 403: Envoyer une lettre @mcrunexigeant

demanding with menaces any property, chattel, par des menaces la remise de quelque bien,

money, valuable security or other valuable effet, argent, valegoaidble ou autre chose

thing. de valeur.

s. 404: Demanding with menaces anything capa- art. 404: Demander par des menaces quelque

ble of being stolen with intent to steal it. chose pouwara VoBe dans lintention de la
dérober.

s. 405: Accusing or threatening to accuse a per- art. 405: Accuser ou menacer d’accuser une per-

son of certain listed crimes with intent to extort sonne de certains ceimeEés dans l'inten-

or gain anything or to compel the execution of a tion d’extorquer ou d'obtenir quelque chose de

document. qguelgu’'un ou de forcer quelqu'ansigner un
document.

s. 406: Accusing or threatening to accuse a per- art. 406: Accuser ou menacer d'accuser une per-

son of crimes other than those listed in s. 405 sonne de crimes autres quenoEERes a

with intent to extort or gain anything or to com- I'art. 405 dans l'intention d’extorquer ou d’obte-

pel the execution of a document. nir quelque chose de quelqu’'un ou de forcer

quelgu’una signer un document.

Minor changes were made to the provisions in the  Des changements mineue® cppores au
1906 revision (R.S.C. 1906, c. 146), when ss. 402 moment deviaiorn de 1906 (S.R.C. 1906,
to 406 were renumbered as ss. 450 to 454, and in  ch. 146)ee® temps que la renenotation



[1999] 3 R.C.S. R. C. DAVIS Le Juge en chef 783

~

the 1927 revision (R.S.C. 1927, c. 36). In the com-
prehensive 1955 amendments (S.C. 1953-54,
c. 51), ss. 450 to 455 were combined into one
global offence called “extortion” and re-enacted as
s. 291, which in turn was subsequently renumbered
unchanged as s. 305 in the 1970 revision (R.S.C.
1970, c. C-34).

des arta426 ‘qui sont devenus les art. 460
454. Plusieurs modifications se seets sgout”
1927 (S.R.C. 1927, clA I363uite des modifi-
cations d’ensemble egmpert 1955 (S.C. 1953-
54, ch. 51), les ast.48500htete combis en
une seule infractioeeapgatorsion» et cette
disposition eté¢” adopte de nouveau pour devenir
lart. 291, qui a par la suiteté renunero® sans
changement et est devenu l'art. 308Bissue de la
révision de 1970 (S.R.C. 1970, ch. C-34).
Legislative history may be used as an aid in L’historique Egislatif peutetre utile pour dfer- 50
determining the intention of the legislature: see  miner l'intentionedislateur: voir I'aret Rizzo
Rizzo Shoes, supra, at para. 31; see algov. Vasil,  Shoes, précité, au par. 31; voiegalement l'af R.
[1981] 1 S.C.R. 469, at p. 48Faul v. The Queen,  c.Vasil, [1981] 1 R.C.S. 469 [a p. 487; et I'agf
[1982] 1 S.C.R. 621, at pp. 635, 653 and 660Paul c. La Reine, [1982] 1 R.C.S. 621, aux
However, the legislative history of s. 305 does not  pp. 635, 653 et 660. Toutefois, I'histegple- 1
shed much light on the meaning of “anything”. As  tif de I'art. 305 ne jette pas beaucoup deslumi’
Cartwright J. (as he then was) held for a unani- sur le sens de l'expression «quelque chose».
mous five-person bench R. v. Natarelli, [1967] Comme I'a dit le juge Cartwright (plus tard Juge
S.C.R. 539, at pp. 543-44: en chef) au nom de la formation de cing juges dans
larret R. c. Natarelli, [1967] R.C.S. 539, aux
pp. 543 et 544

It appears to me that the wording of s. 291 [later
s. 305] of the preser@ode is so different from that of l'art. 305] dCode actuel m'appan&’si different de
ss. 450 to 454 of the formeéZode that little is to be celui des art. 480454 duCode précddent qu’il y a peu
gained from a consideration of the cases decided undertirer de I'examen des affaires trasel’sous leegime
those sections. de ces articles.

TRAPUCTION] Le libellé de l'art. 291 [par la suite

The words of Lord Herschell iBank of England v. Les propos de lord Herschell daBenk of England c.
Vagliano Brothers [[1891] A.C. 107, at pp. 144-45] VaglianoBrothers[[1891] A.C. 107, aux pp. 144 et 145]
appear to me to be appropriate to the problem before us. me semblent appropipte tenu du prashe dont
They are accurately summarized Halsbury, 3rd ed., nous sommes saisis. lIs sonelédient e€sungs dans
vol. 36, p. 406, s. 614, as follows: Halsbury, 3 éd., vol. 36, p. 406, art. 614, de lxda,

suivante:

Pour imterprine loi codifie, il convient pre-
erament d’en examiner le texte et de se demander

In construing a codifying statute the proper course
is, in the first instance, to examine its language and to

ask what is its natural meaning; it is an inversion of
the proper order of consideration to start with inquir-
ing how the law previously stood, and then, assuming
that it was probably intended to leave it unaltered, to
see if the words of the enactment will bear interpreta-
tion in conformity with this view. The object of a
codifying statute has been said to be that on any point
specifically dealt with by it the law should be ascer-
tained by interpreting the language used, instead of
roaming over a number of authorities. After the lan-
guage has been examined without presumptions,
resort must only be had to the previous state of the
law on some special ground, for example for the

quel est son sens naturel; c’est inverser le bon ordre
de I'examen que de commencer par se demander quel

etait 'état du droit avant, et par la suite, eaguant

qu'on avait probablement lintention de ne pas le
modifier, de voir si les mots duetgstatif” sup-

portent une intetqidn conforme ce point de vue.

On a dit que I'objet d'une |@eétditi de faire en
sorte que sur tous les points paeticalit trags
par elle, le sens de la loi poevddgag par I'in-
=aiton de son libedl plutt que par I'examen de
certansdprits. ApeS que le texte et examie’
sassmption, il ne faut recoura M'état du droit

erdetir que pour des raisonsesjzles, par exemple
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construction of provisions of doubtful import, or of l'integpation de dispositions de sens incertain, ou
words which have acquired a technical meaning. de mots ayant acquis un sens technique.
As a final point regarding legislative history | En guise de point final au sujet de I'historique

would note that there is no Hansard evidence oregislatif, je voudrais souligner qu'aucun passage

Committee Reports which illuminate Parliament’s  du hansard ni des rapports desscoenjEtte la

intention in enacting the new extortion provision  lemei” sur lintention du dgislateur lors de

in 1955. 'adoption de la nouvelle disposition relatige °
I'extorsion en 1955.

| turn now to the fact that extortion is located in  J'aborde maintenant le fait que I'infraction d’ex-
the Part of theCode entitled “Offences Against  torsion se trouve dans la parti€atle intitulee
Rights of Property”. The Court has held on a num-  «Infractions contre les droits detprodriotre
ber of occasions that headings may be used as an  Cour @& &atahombre d'occasions que les
aid in statutory construction: sé¢torney-General rubriques peuvent servir d'aide l'interprétation
of Canada v. Jackson, [1946] S.C.R. 489, at edjislative: voir les aats Attorney-General of
pp. 495-96; Law Society of Upper Canada v. Canada c. Jackson, [1946] R.C.S. 489, aux
SKapinker, [1984] 1 S.C.R. 357%oke-Grahamv.  pp. 495 et 496].aw Society of Upper Canada c.
The Queen, [1985] 1 S.C.R. 106, at pp. 119-2Q; Skapinker, [1984] 1 R.C.S. 357%koke-Graham c.
v. Lohnes, [1992] 1 S.C.R. 167, at p. 179. La Reine, [1985] 1 R.C.S. 106, aux pp. 119 et 120;

R. c. Lohnes, [1992] 1 R.C.S. 167a la p. 179.

In Skapinker, Estey J. discussed the role of Dans I'argt Skapinker, le juge Estey aettit le
headings in constitutional interpretation. His rea- oledes rubriques en matée d’interpetation cons-
sons are just as apposite to the interpretation of  titutionnelle. Ses motifs s’appliquent tout aussi

ordinary statutes. At pp. 376-77 he held: bienl'interpiétation des lois ordinaires. Aux
pp. 376 et 377, il a dit:
It is clear that these headings were systematically and Il est manifeste que, quel gu’en soit le but, ces rubriques

deliberately included as an integral part of Glerter ont ét¢ ajou€es de fagn systmatique et elibérée de

for whatever purpose. At the very minimum, the Court mE faire partie irggrante de I&harte. La Cour
must take them into consideration when engaged in the  adaitjt le moins, en tenir compte powtelminer le
process of discerning the meaning and application of the sens et I'application des dispositid@izade. |&’in-
provisions of theCharter. The extent of the influence of  fluence qu’aura une rubrique sur ce procegsumslG

a heading in this process will depend upon many factors de plusieurs facteurs dont (sans euameedton se
including (but the list is not intended to be all-embrac- veuille exhaustive) la difidiiliterpeter I'article a

ing) the degree of difficulty by reason of ambiguity or cause de son anébmgude son obscueitla longueur
obscurity in construing the section; the length and com- et la conpldaita disposition, I'homegéité appa-
plexity of the provision; the apparent homogeneity of rente de la disposition qui suit la rubrique, I'emploi de
the provision appearing under the heading; the use of teremésiqgies dans la rubrique, laggence ou I'ab-
generic terminology in the heading; the presence or sence d’'un ensemble de rubriques qui sabéent s~
absence of a system of headings which appear to segre- lesad@dreents de I&harte et le rapport qui existe
gate the component elements of Bearter; and the entre la terminologie empdeydans la rubrique et le
relationship of the terminology employed in the heading contenu de la disposition qui la suit.

to the substance of the headlined provision.

| conclude that an attempt must be made to bring about [J]le conclus qu'il faut tenter de concilier la rubrique
a reconciliation of the heading with the section intro- avec l'article gu'edlegge. Si toutefois il deviemvi-

duced by it. If, however, it becomes apparent that the dent que, dans I'ensemble, I'article est clair et ne com-
section when read as a whole is clear and without ambi- porte pas d'a&ébiguubrique n'aura pas pour effet
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guity, the heading will not operate to change that clear de modifier ce sens claficist MEme dans cette

and unambiguous meaning. Even in that midway posi- situation ietiaire, une cour ne doit pas, en adop-

tion, a court should not, by the adoption of a technical tant egke formaliste d’inter@tation, se priver de

rule of construction, shut itself off from whatever small 'avantage qu’elle peut tirer, si mince soit-il, de
assistance might be gathered from an examination of the 'analyse de la rubrique en tant que partie de I'ensemble

heading as part of the entire constitutional document. du document constitutionnel. [Je souligne.]
[Emphasis added.]

In my view, Estey J.’s approach to the role of A mon avis, 'approche du juge Estey quant ag®
headings in statutory interpretation is the correctole des rubriques dans l'integtation Egislative
one. Headings “should be considered part of the  est juste. Les rubriues/dTION] «devraient
legislation and should be read and relied on likeetre Considiées comme faisant partie de dgikla-
any other contextual featureDriedger on the tion et elles devraienetfe lues et invoges
Construction of Satutes (3rd ed. 1994), by comme tout aurhent contextuel»Driedger
R. Sullivan, at p. 269. The weight to be given toon the Construction of Satutes (3¢ éd. 1994), par
the heading will depend on the circumstances. R. Sulligala, p. 269. Le poids donner aux
Headings will never be determinative of legislative  rubriqugsedd des circonstances. Les rubriques
intention, but are merely one factor to be taken ne sont janwisivEs quant l'intention du
into account: sekohnes, supra, at p. 179. dgislateur, elles constituent uniqguement un facteur

qu'il faut prendre en considation: voir I'argt
Lohnes, précité, a la p. 179.

In this case, | find the fact that the extortion pro- En l'esgece, jestime que des considtions 54
vision is located in the “Offences Against Rights  concurrentes I'emportent sur le fait que la disposi-
of Property” Part of theCode is outweighed by tion relative 'extorsion figure dans la partie inti-
competing considerations in determining the scope eetulhfractions contre les droits de pref du
of “anything”. First, the ordinary meaning of “any- Code lorsqu’il s'agit de @terminer de la pcet de
thing” in its immediate context is clear and sup-  I'expression «quelque chose».eferaemt, le
ports a broad interpretation. Greater weight should  sens ordinaire de I'expresssion «quelque chose»,
be given to ordinary meaning than to headings. As egladans son contexte irediat, est clair et
Estey J. held inSapinker, supra, at p. 377, appuie une integbation large. Il y a lieu d’accor-

“li] f...it becomes apparent that the section when  der plus de poids au sens ordinaire qu’aux
read as a whole is clear and without ambiguity, the  rubriques. Ainsi que I'a dit le juge Estey dans l'ar-
heading will not operate to change that clear andet Stapinker, précité, a la p. 377, «[s']il devient
unambiguous meaning.” See aldackson, supra,  évident que, dans I'ensemble, l'article est clair et
at pp. 495-96per Kellock J. ne comporte pas d'ambity’ la rubrique n'aura

pas pour effet de modifier ce sens clair efcfs.»

Voir également l'aef Jackson, précitt, aux

pp. 495 et 496, le juge Kellock.

Second, the purpose of s. 305 that can be Deuxiémement, I'objet de I'art. 305, qui peut55
directly inferred from the wording of the provision etré @duit directement du lib@lde la disposition,
is that extortion criminalizes intimidation and est que l'extorsion criminalise l'intimidation et
interference with freedom of choice. Given this  [l'atteiatt liberg de choix. Compte tenu de cet
objective, it would be unreasonable to criminalize  objectif, il seraitaidonnable de criminaliser
extortion of money or property, but not extortion  I'extorsion d’argent ou de biens mais non I'extor-
of sexual favours. Adopting a narrower formula-  sion de faveurs sexuelles. L'adoption d’une formu-
tion of the purpose in light of the heading would lation pitiwite de cet objea la lumére de la
lead to this consequence. rubrique angedit ce esultat.
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Third, Parliament could have easily limited the Troisiemement, le dgislateur €déral aurait pu
scope of the word “anything” to things of a propri-  facilement restreindre laegal€ I'expression
etary or pecuniary nature. In Great Britain, the  «quelgue chose» aux choses telles que de I'argent
offence of blackmail is defined in s. 21 of fileeft  ou des biens. En Grande-Bretagne, l'infraction de
Act 1968 (U.K.), 1968, c. 60, in part as follows: chantage es$ingE a I'art. 21 de laTheft Act 1968

(R.-U.), 1968, ch. 60, de la man¢ suivante:

(1) A person is guilty of blackmail if, with a view to [TRADUCTION] (1) Est coupable de chantage quiconque
gain for himself or another or with intent to cause loss exige, en vue d’'obtenir un gain poamleieu“pour
to another, he makes any unwarranted demand with autrui ou avec l'intention de faire subir ure perte °
menaces; autrui, la satisfaction d’'une demande injestidiccom-

pagrée de menaces;

The ordinary meaning of “any unwarranted Le sens ordinaire de I'expression «demande injus-
demand” is of similar breadth as “anything” in  ¢» est’peu pes aussi large que celui de I'ex-
s. 305. However, the scope of s. 21 is expressly  pression «quelque alase>305. La podé de
limited by s. 34 of th&heft Act, which states that  I'art. 21 est toutefois expeessint limige par
for the purposes of théheft Act (and thus for the  l'art. 34 de TEneft Act qui pEvoit que pour I'ap-
purpose of s. 21) “gain’ and ‘loss’ are to be con-  plication de ladite loi (et donc de l'art. 21), les
strued as extending only to gain or loss in money  NMM®SOUCTION] «“gain” et “profit” s’entendent
or other property”. The fact that Parliament did not  uniquement d’'un gain ou d’'une perte d’argent ou
limit s. 305 in this manner is yet another reason in  d’un autre bien». Le fait cegisktéur édéral
favour of adopting a broad interpretation. n'ait pas kndé la nefne maregre la porte de
l'art. 305 constitue une autre raison de lui donner
une interpetation large.

Finally, a number of courts in Canada have Enfin, un certain nombre de tribunaux canadiens
found that “anything” includes sexual favours: see  ont statug I'expression «quelque chose» com-
Bird, supra; R. v. D.K.P. (No. 1) (1991), 11  prend les faveurs sexuelles: ®did, précité; R. c.
W.A.C. 302 (B.C.)R. v. Bloch-Hansen (1977), 38 D.K.P. (No. 1) (1991), 11 W.A.C. 302 (C.-B.R.
C.C.C. (2d) 143 (Sask. Dist. Ct.). c. Bloch-Hansen (1977), 38 C.C.C. (2d) 143

(C. dist. Sask.).

For all these reasons, | agree with the British Pour ces maotifs, je suis d’accord avec la Cour
Columbia Court of Appeal iBird, supra, at p. 17,  d’appel de la Colombie-Britannique qui a statu’
that “anything” should be given a “wide dans letBird, précité, a la p. 17, qu'il faut don-
unrestricted application” and that sexual favours adexpression «quelgue chose» umeApUC-
fall “squarely within the meaning of the word TION] «application large, illimiée» et que les
‘anything’ as used in the section”. faveurs sexuelles sont «directemess vigar

'expression “quelque chose” telle qu'elle est
employge dans cet article».

| note that O'Neill J.A. dissented on the ground Je note que le juge O’Neiditait dissident pour
that the appellant did not attempt to extort any- le motif que I'appelant n'a pasdemntorquer
thing from C.D. because his threats amounted quoi que ceas0iD. parce que ses menaces
merely to a statement of intention. | respectfullyetaiént simplement assimilablasuhe @claration
disagree with this conclusion. The appellant's  d'intention. En toeffrelice, je ne suis pas d'ac-
threats clearly amounted to an attempt to extort  cord avec cette conclusion. Les menagsss prof”
sexual favours from C.D., thereby constituting the  par I'appelant correspondaient clai@nueet °
actus reus of extortion, which includes an attempt  tentative d'extorquer des faveurs sexuéliBs,
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at inducing any person to do anything or to cause  constituant damuslieus de linfraction d’ex-

anything to be done. The attempt is completed torsion qui comprend la tentative d’induire une

once the offender threatens the victim with a view  persanaecomplir owa faire accomplir quelque

to extorting or gaining anything. chose. La tentative est commise lorsquaediie d”
guant menace la victime avec l'intention d’extor-
guer ou de gagner quelque chose.

B. Is there consent to sexual activity if it is  B. Y a-t-il consentement & une activité sexuelle s
obtained by threatened exposure of nude celui-ci est obtenu sous la menace de dévoiler
photographs? des photographies de nus?

The trial judge found that P.V.B. chose to Le juge du proes a statei’'que P.V.B. avait 60
engage in sexual activity with the appellant by rea- ecidf d’avoir des rapports sexuels avec I'appelant
son of his threats to expose the nude photographs  parce que ce dernier I'avagentenad/oiler
he had taken of her. He found this choice to be les photographies qu’il avait prises d’'elle nue. Il a
non-consensual and convicted the appellant of sex-  cantiébsence de consentement et ilegldié
ual assault. 'appelant coupable d’agression sexuelle.

The appellant, adopting O’Neill J.A.'s dissent, Reprenant les motifs dissidents du juge O'Neill%?
argued that the trial judge erred because [I'appelant a soutenu que le juge et guait”

s. 265(3)6), which refers to threats of force, was  commis une erreur parce que I'al. ID6%(B)I

exhaustive of the circumstances in which no con- est question de menaces de aetouwsce,

sent is obtained by reason of threats. The Crown  constitue une liste exhaustive dasilcgsao”

took the contrary position, arguing that absence de consentement en raison de menaces. Le

s. 265(3)6) was merely illustrative, and not mimgs€ public a adopt’la position contraire,

exhaustive. soutenant que l'al. 26%B)était simplement
explicatif et non exhaustif.

| find that | do not need to decide this issue. The Jestime que je n'ai paa francher cette ques- 62
appellant’'s conviction of sexually assaulting tion. Lecldfation de culpabibt’de I'appelant
P.V.B. may be affirmed on the basis of an indepen-  pour agression sexuelle contre P.V.Btrepeut ~
dent sexual assault, wholly apart from his extor-  cordareh se fondant sur une agression sexuelle
tionate conduct. This alternative basis of affirming epeidante, totalemenesdee de I'extorsion.
the appellant's conviction was argued by the  Cet autre motif seaveanfirmer la dclaration
Crown. de culpabilgé” de l'appelant st plaidk par le

ministére public.

Over the course of a two- to three-month period Pendant une griode d’environ deuxa "trois 63
P.V.B. would go to the appellant’'s apartment and  mois, P.V.B. s’est rentlagpartement de I'ap-
have sexual intercourse with him in exchange for  pelarglie avait des rapports sexuels avec lui en
the negatives of the photographs he had taken @charige desegatifs des photographies qu'il avait
her. By the appellant’s own admission P.V.B. was  prises d'elle. De I'avememde I'appelant,
tied up on several occasions. On at least two such  P.\éB.lgotee plusieurs fois. P.V.B. &diag
occasions, P.V.B. testified that the appellant per-  dansesooighage quai ‘deux reprises, au moins,

sisted in sexual activity after she had unambigu-  I'appelant avait centiactivité sexuelle aps
ously communicated her lack of consent. qu'elle lui eut commengpris ambigté son
| reproduce the following excerpts from her exami-  absence de consentement. Je reproduis ci-dessous

nation in chief: des extraits de son interrogatoire principal:
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[TRADUCTION]
A. He would tie my wrists, one in each corner; and my R. Il mattachait les poignetsclhiaque coin; et les

Qo

Q.
A.

ankles to the bottom corners and then he would
blindfold me and perform sexual acts on me in
there[,] [ilnsert objects in me and sometimes he
would use a leather strap to hit me with.

. Where would he hit you?

He would hit me on various parts of my body and on
my vagina.

. Were you consenting to these activities, what would

you, what did you say to him?

No, I never told him anything to do to me. And |
told him to stop hitting me with [the] strap, it was
hurting me.

Yes.
And he would continue to do so. [Emphasis added.]

P.V.B. also referred to at least one other incident
in which the appellant persisted notwithstanding
her lack of consent:

A.

chevilles aux coareun§, ensuite il me bandait
les yeux et il se laviddts actes sexuels sur moil,]
[ilemagt” des objets en moi et, parfois, il utilisait
unedemide cuir pour me frapper.

Q. Wvous frappait-il?

R. Il me frappait sur diverses parties du corps et sur le

vagin.

E@ez-vous consentante ces activis, que vouliez-
vous, que lui avez-vous dit?

R. Non, je ne lui ai jamais dit de me faire quoi que ce

soit. Et je lui ai dit é@mmrde me frapper avec [la]
laréte, cela me faisait mal.

Q. Oui.

R. Et il contiaukgtfaire. [Je souligne.]

P.V.B. a aussi mentnnioins un autre inci-
dent au cours duquel I'appelant aecentipit

de son absence de consentement:

[TRADUCTION]

He had me bent over the back of the couch with each
leg tied to a corner and my hands tied together and
bound around the middle leg of the couch and | was
blindfolded and he was performing sexual acts on
me this way and it was very uncomfortable. He was
inserting objects in me that were very uncomfortable
and it was hurting me and | managed to get my
hands free and | took the blindfold off and I looked
at him and said to stop, he was hurting me and he
said you're not playing fair. And the tone of his
voice and the look in his eyes frightened me that |
went back to the position and he tied my hands again
and | just stayed still, just hoping that it would be
over soon so | could leave.

. There was that occasion where you had broken free

and told him to stop and you'd also mentioned other
occasions when he was strapping you?

Yes.

. Okay. What other forms of resistance did you make

known to him?

R. 1l m’'avait fait pencher sur le dossier du divan, cha-

cune de mes gtaniteattacké a I'un des coins,
mes me@ssdiisemble et attaesa la patte cen-
trale du divan, et javais les yews lenidl'se
laadleS actes sexuels sur moi de cette eneni’
etat’ 'tes dsageable. Il ingrait en moi des
objetetqiert tes inconfortables, et cela me fai-
sait mal et gassia me li€rer les mains et jai
arigchbandeau et je l'ai regardst je lui ai dit
d&er, gu'il me faisait mal et il a dit tu n'es pas

correcte. Et le ton de sa voix et I'expression de ses

yeux m'ontedfrggi donc repris la position ini-
tiale et il m'a rattlades mains et je suis rest’
immobile, espit simplement que cela serait ter-
miné rapidement pour que je puisse partir.

Q. lly a eu cette foimi® Vousefes likErée et o
vous lui avez diew#amet vous avez mentioan”
d’autres occasionsd wous frappait avec une

laniére?

R. Oui.

Q. Bien. Quelles autres fornesistincé lui avez-
VOous oppess?
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A. | had asked him to stop inserting large objects
because it was hurting me. | was experiencing
discomfort and pain and he would not. He would
continue to do so. Most times though, | was in bond-
age, [so] | couldn’t stop him. [Emphasis added.]

Davis was cross-examined by Crown counsel as Davis a €t contre-interrog” par I'avocat du

to these incidents. | relevant

excerpts:

reproduce the

R. Je lui avais demdiadéter d’ingrer de gros
objets parceagoee faisait mal. Je ressentais de
inconfort et de la douleur et ilet@#@ras.

Il continuait de le faire. La plupart du temps toute-
foistais ligo€e [de sorte que] je ne pouvais pas
l'arreter. [Je souligne.]

64

nmengspublic au sujet de ces incidents. Je repro-
duis les extraits pertinents:

[TRADUCTION]

. She was consenting to everything that took place.
Yes.

. How about the vegetables inserted up her?
There was no vegetables inserted up her.

. How about the dildos inserted up her?

>0 >0 >0

There was one time that | can recall, maybe twice,
that the vibrator was used.

. Consensual.
Yes.

. How about the strapping of her?
She was never strapped.

. The tying up, that took place.
She was never blindfolded either.

. Never blindfolded. How about being bent over the
couch?

O>O0P>P0>»0

>

. She was.

. She wasn'’t blindfolded at that time. She didn't indi-
cate it hurt at that time.

. She indicated that she was sore.

While the trial judge did not comment directly
on these incidents in his reasons, he did find
P.V.B. to be a credible witness. At para. 62 he
held: “On an overall assessment of the credibility
of the complainant, it is fair to say that she gave
her evidence in a straightforward manner with no

apparent evasiveness”. The trial judge made only

one qualification to this conclusion: “[O]n cross-

examination it was evident that she was somewhat

defensive and on occasions almost belligerent”.
However, he quickly went on to add, “When con-

sidering the nature of the evidence that was given

and the type of cross-examination which obviously

Q. Elle consartait Ce qui se passait.
R. Oui.
Q. Parlez-nousgiesds insfés en elle?
R. Il n'y a pas eegdmé&s insfés en elle.
Q. Parlez-nous des godsnmaiés en elle?
R. Je peux me souvenir d’'une foitreelat-deux
foisy ¢e vibrateur s utilist.
Q. Avec son consentement.
R. Oui.
Q. Parlez-nous des coupgglenet une laeie?
R. Elle n'a jansisffapge avec une laeie.
Q. Le ligotage qui a eu lieu.
R. Elle n'a jamais eu les yeuxebamti plus.

Q. Elle n’a jamais eu les yeweshgnhdavez-vous *
dire au sujet du fait qu’elle se serait peactur le
dossier du divan?

R. Elle I'a fait.

Q. Elle n'avait pas les yewedandé momentd.
Elle n’a pas dité momentd 'que cela faisait mal.

R. Elle a ditaudui, faisait mal.

Meme s'il n'a pas commeatdirectement ces ©°

incidents dans ses motifs, le jugeeduapron-
emidjue P.V.Befait un €moin digne de foi. Il a
dit au par.TBADUCTION] «Aprés une apcia-
tienérdle de la @dibilité de la plaignante, il
est juste de dire qu'ellm@gt€ de marete
franche, sans #mkagparente». Le juge du
peecn'a fait qu'une eServe: TRADUCTION]
«[L]ors du contre-interrogato@tajt vident
quietddt un peu sur laafénsive etal'occa-
sion, presque agressive». Il s’est toutefois
emprd'sgouter TRADUCTION] «Lorsque l'on
cansida nature dwethoignage qui &t fait et
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had to be conducted, it is not surprising that the le genre de contre-interrogatoire quiedivait ~
witness would react in a defensive manner”. demnetr® ee; il n'est pasefonnant que le
témoin ait gagi en se tenant sur lafdhsive».

By contrast, the trial judge found the appellant's Par contre, le juge du pres’a conclu que le
testimony incredible. The appellant contended thatemdignage de I'appelantetdit pas digne de foi.
he had an ongoing consensual relationship with  L'appelargtarm qu'il avait des rapports con-
P.V.B. well before the photography sessions took  sensagidiefs avec P.V.B. bien avant que les
place, and that P.V.B. initiated the sexual activity earsfes de photographie n’eurent lieu, et que
between them. He denied ever threatening to  P.V.B. avait pris l'initiative de l'actiexielle
expose the photographs. He said there was no rea-  entre euxe kweoirijamais menacde @voiler
son to extort sex from her, since they were already  les photographies. Il a dit gu’il n’avait aucune rai-
having sex anyway. Despite his testimony, the trial son de chemhbri extorquer des rapports
judge was satisfied beyond a reasonable doubt that  sexuels puisqu’ils en &jaidattdite maere.
the appellant threatened to expose the photographs  éedgémoignage, le juge du presétait con-
and that any sexual activity that took place vaincu hors de tout doute raisonnable que I'appe-
occurred because of P.V.B.’s fear that the appel- lant avait metedvoiler les photographies et
lant would expose her. que toute actsexuelle qui avait eu lieesultait
du fait que P.V.B. craignait que I'appelant ne
dévoile les photographies.

Given the trial judge’s findings in this regard, Compte tenu des conclusions du juge du @soc’
| am satisfied that the events unfolded as the cona cet&gard, je suis convaincu que ke&nements
plainant described them. The testimony of a friend  se sendués de la maere dcrite par la plai-
of the complainant, provides further support for  gnanteehetgnage d’'une amie de la plaignante
this conclusion. P.V.B.’s friend testified that on a  vietdyer cette conclusion. L'amie de P.V.B. a
couple of occasions following sexual encountersemdigré qua quelques occasions, P.V.Btait
with the appellant, P.V.B. arrived at her apartment  eeiaffoEe a son appartement & avoir eu
distraught. She further testified that she knew  des rapports sexuels avec I'appelant. Elle a ajout”
P.V.B. was hurt because she was bleeding from  qu’elle savait que RtidiBblessé parce que
her vagina even though she was not menstruating.  son vagin saigneét snelle rétait pas mens-
| would note that her testimony was accepted by edrul'aimerais souligner que s@mdignage a
the trial judge to corroborate P.V.B.'s testimonyeté fetenu par le juge du pexpour corroborer le
regarding the burning of the negatives after P.V.B.emdignage de P.V.B. quant au fait qu'elle avait
received them from the appellant. ulirles mgatifs apes les avoir reys de I'appe-

lant.

The question, then, is whether this evidence sup- La question qui se pose est donc celle de savoir
ports a conviction of sexual assault. The Crown si la preuve justifie eclarafion de culpabibt
argued before us that it does. | agree. P.V.B.  pour agression sexuelle. Lermigdlic a sou-
clearly communicated her lack of consent to the  tenu devant nous qu'elle le justifie. Je suis d’'ac-
appellant. She asked him to stop, yet he persisted.  cord. P.V.B. a clairement fait part de son absence
He did so even though, through his own admission,  de consentanfeppélant. Elle lui a demaad”
he knew she was “sore”. As such, both #@ttus  d’arréter, pourtant il a contiru’ll I'a fait méme si,
reus and mens rea of sexual assault have been de son propre aveu, il savaitcquiii«faisait

mal». L'actus reus et la mens rea de 'agression
sexuelle ont doneté établis. Je confirmerais par
congquent la dclaration de culpabikt” pour
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made out. | would therefore affirm the appellant's  agression sexuelle pemoomnitre |'appelant

conviction of sexual assault on these grounds. pour ces motifs.

C. Does the Kienapple principle apply to the con-  C. Le principe énoncé dans I'arrét Kienapple
victions of extortion and sexual assault in the s applique-t-il aux déclarations de culpabilité
case of P.V.B.? pour extorsion et agression sexuelle dans le cas

de P.V.B.?

The appellant argued that tKéenapple princi- L'appelant a soutenu que le principe de Barr~ 69
ple, which precludes multiple convictions in Kienapple, qui empgeche les eClarations de culpa-
respect of the same “delict”, “matter”, or “cause”, kilitiultiples relativement auamnie «@lit», a la
ought to apply to his convictions of sexual assault enm”«chose» oa la néme «cause», devrait
and extortion in relation to P.V.B. s’appliquer awectirations de culpabiéitpronon-

cées contre lui pour agression sexuelle et extorsion
a I'egard de P.V.B.

As a preliminary matter, | will first consider = Comme question pfiminaire, j'examinerai tout 70

whether the Court has jurisdiction to address this  d’abord si la Cour aetamp” pour trancher

issue. At the hearing the Crown argued that the  cette queétibaudience, le minigife public a

Court does not have jurisdiction because this issue  soutenu que la Cour n'est pas Halilifidire

was not raised by O'Neill J.A. in his dissenting  parce que cette question re& saalleee par le

judgment. Since this is an appeal as of right pursu-  juge O’Neill dans son jugement dissident. Comme

ant to s. 691(1%) of the Code, the jurisdiction of il s'agit d’'un pourvoi de plein droit foensous le

this Court is limited to questions of law on which a egime de I'al. 691(8) du Code, la comgtence

judge of the court of appeal dissents. O’'Neill J.A.  de notre Cour se limite aux questions de droit sur

dissented only on the extortion and sexual assault  lesquelles un juge d’'une cour d’appel exprime sa

convictions in relation to P.V.B. He did not dissent  dissidence. Le juge O'Neill n'a exanrdissi-

on the application oKienapple. Accordingly, the  dence qga’'l'eégard des elarations de culpabiét”

Crown contended the Court's jurisdiction is  pour extorsion et agression sexuelle relatisement °

limited solely to these grounds, unless leave to  P.V.B.efait' pas dissident quaatl’application

appeal to address the applicationkaénapple is  de I'arét Kienapple. Par consquent, le minigre

granted. public a soutenu que la catgrice de la Cour se
limitait uniquementa’ ces moyensa moins que
l'autorisation de se pourvoir quaatla question de
I'application de 'argt Kienapple ne soit accoreg.

| do not find this argument convincing. In light Jestime que cet argument n'est pas convairf
of the fact that | would affirm both convictions, the  cant. Compte tenu du fait que je confirmerais les
Court has, by necessary implication, the jurisdic-  deeglatations de culpabiit”la Cour a, par
tion to considerKienapple. The Court’s jurisdic-  implicationatessaire, la corepénce requise pour
tion over both the extortion and sexual assault con-  examineetltdrehapple. La comgtence de la
victions must, of necessity, include the jurisdiction  Cour sur éetadations de culpabitpour extor-
to make whatever order is required to dispose of  sion et agression sexuelle doit, par la force des
these grounds of appeal. It goes without saying  choses, inclure celle de rendre toute ordonnance
that any order the Court makes in this regard must  requise pour trancher ces moyens d'appel. Il va
be a legal order. The Court cannot make an order  sans dire que toute ordonnance deal@eCour °
that would violate established principles or rules ofegard doitefre une ordonnancedale. La Cour ne
law. There is a possibility, however, that in  peut pas rendre une ordonnance qui contreviendrait
affirming the convictions without considering the  aux principésblis ni aux egles de droit. Par
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potential application oKienapple that the accused  contre, si lescllirations de culpabititdevaient
could be convicted of multiple offences arisingetre” confirnges sans examen de I'application pos-
from the same delict. Such a disposition would be  sible deet'&i€napple, I'accu€ pourraitetre
illegal, as it would contravene an established legal  reconnu coupable d’infractions mutqueRdt
principle. Thus, in order to safeguard against this  damm'@lit. Une telle écision serait ikgale
possibility, the Court has an implied jurisdiction to  puisqu’elle contreviendrait principe juridique
consider the application dfienapple, to which |  établi. C'est pourquoi, afin de se mg€r contre
now turn. cetteeventuali€, la Cour est implicitement habili-

tee a examiner I'application de I'aet'Kienapple,

ce que je ferai maintenant.

The scope of th&ienapple principle was con- La por€e du principe de I'agt’Kienapple a ét¢
sidered inR. v. Prince, [1986] 2 S.C.R. 480. Dick- exanda’dans l'aetR. c. Prince, [1986] 2 R.C.S.
son C.J. found that the application of the principle  480. Le juge en chef Dickson a conclu que I'appli-
required that there be both a factual and legal cation de ce principe exigeait I'existence d’'un lien
nexus between the offences in issue. At p. 493 he  factuel et juridique entre les infractions en cause.
held “[o]nce it has been established that there is A la page 493, il a statugu’«[u]lne foisetablie
sufficient factual nexus between the charges, it I'existence d'un lien factuel suffisant entre les
remains to determine whether there is an adequate  accusations,dl d&steniner s'il y a un rapport
relationship between the offences themselves”. suffisant entre les infractions ettessn”

In this appeal there is not a sufficient factual Dans le pesent pourvoi, il n'existe pas entre les
nexus between the extortion and sexual assaultecladitions de culpabiéitpour extorsion et pour
convictions to trigger the application Kfenapple.  agression sexuelle un lien factuel suffisant pour
The convictions arise out of different factual trans-  en&@’l'application de l'aef Kienapple. Les
actions. Any one of the occasions over the two- to eclatations de culpabiitontet® prononees par
three-month period in which the appellant engaged  suiteetitiphs factuelles défentes. Chacun
in sexual activity with P.V.B. is sufficient to  des incidents qui se sont produits, au cours de la
ground the extortion conviction. By contrast, the eripde de deua trois mois pendant laquelle I'ap-
sexual assault conviction arises from one or two  pelant a eu uneeastitielle avec P.V.B., est
specific occasions in which the complainant suffisant pour justifieedéaddtion de culpabibt”
explicity communicated her lack of consent to  pour extorsion. Par contrecleration de culpa-
sexual contact. Since there are separate factual cir- e piitir agression sexuellestilte d’'une ou de
cumstances which give rise to the different convic-  deux occasiecsses a'la plaignante a claire-
tions, Kienapple does not apply. ment commun&son absence de consentement

au contact sexuel. Comme des circonstances fac-
tuelles distinctes somt I'origine de @clarations de
culpabilitt differentes, I'amet Kienapple ne s’ap-

plique pas.
D. Didthetrial judge err in failing to consider the  D. Le juge du proces a-t-il commis une erreur en
defence of honest but mistaken belief in consent n'examinant pas la défense de croyance sincere
in convicting the appellant of sexually assault- mais erronée au consentement lorsqu’'il a
ing EV.K.? déclaré I'appelant coupable d'avoir agresse

sexuellement E.V.K.?

The appellant argued that the trial judge erred in L'appelant a soutenu que le juge du E®avait
convicting him of sexual assault in the case of commis une erreur enedaratit coupable
E.V.K. because the trial judge failed to consider  d'agression sexuelle dans le cas de E.V.K. parce
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the defence of honest but mistaken belief in con-  qu'il n'avait pas eralmiEfense de croyance
sent. sinefe mais errage au consentement.

Although the trial judge gave detailed reasons Meéme s'il a fourni des motifseddillés au sou- 7
for his findings, he did not specifically advert to  tien de ses conclusions, le juge @s pracpas
the possibility that the appellant honestly but mis- ecsijuement fait allusiora ‘la possibil€” que
takenly believed the complainant consented to the  I'appelant ait pu croieresimeit mais err@q’
sexual activity in question. ment que la plaignante avait conaefuictivité

sexuelle en cause.

Green J.A. held that the trial judge’s failure to Le juge Green a staugue I'omission par le 76

advert to the defence of honest but mistaken belief  juge diweprde faire allusiora la dfense de
in an otherwise detailed judgment raised the ques-  croyancerssimeais erroc@@ au consentement
tion of whether the trial judge failed to consider it.  dans un jugement par aifiaff§ Soulevait la
If so, the accused may not have been afforded the  question de savoir s’il avait omis de I'examiner. Le
benefit of the doubt on that issue. Another possi- edBant, il se pouvait que I'on n'ait pas denn”
bility was that the trial judge had decided that the deéhce du douta T'accu® sur ce point. lefait
defence had no “air of reality” and therefore didegalement possible que le juge du pait @&cide
not need to be addressed in his reasons. Finding it  quefdasg” n'avait aucune «vraisemblance» et
impossible to resolve this question from a review  qu'ietait donc pas etessaire de I'examiner
of the judgment, Green J.A. conducted an exten- dans ses motifs. Estimant impossible de trancher
sive review of the evidence to determine whether  cette question en examinant le jugement, le juge
there was an air of reality to the defence. He con-  Green a fait une analyse approfondie de la preuve
cluded there was none. Therefore, he held that petermiiner si la efense avait quelque vrai-
even if the trial judge had failed to consider the  semblance. Il a conclu quetai¢ pés le cas. Il a
issue at all, no reversible error was committed.  doncestqui, refne si le juge du pres avait
O’Neill J.A. dissented, and would have ordered a  omis d’examiner cette question, aucune erreur jus-
new trial. tifiant annulation n'avaiett commise. Le juge

O’Neill etait dissident et il aurait ordoada tenue

d’'un nouveau praes.

In order for the appellant to succeed on this Pour obtenir gain de cause sur ce moyen d’a|3—7
ground of appeal, he must establish two things.  pel, 'appelanetiditi deux choses. Preeng-
First, that the trial judge failed to consider the  ment, que le juge degpma pas examinla
defence, and second, that there was an air of realityefendé et, deuzimement, que la eflénse a
to the defence. Failure of a trial judge to consider  quelque vraisemblance. L’omission par le juge du
the defence when there is an air of reality to it,  psod’examiner lagfense lorsqu’elle a une cer-
whether sitting alone or with a jury, is an error of  taine vraisemblance, gegk sseul ou avec un
law. jury, constitue une erreur de droit.

Since the trial judge did not advert to the Comme le juge du pres n'a nullement fait 8
defence at all in his reasons, it cannot be deter- allusitan &fense dans ses motifs, on ne peut
mined whether he in fact considered it. Resolving aerdiiner s'il I'a en fait exama®. Pour tran-
this issue requires the Court to determine whether  cher cette question, la Couetdoitirdr si,
in these circumstances the failure to give reasons dans les circonstances, I'omission de fournir des
may be deemed a failure to consider the defence, = motifsgbeuicénsidiée comme une omission
and thus an error of law. d’examiner lafeinse et, par coeglient, comme

une erreur de droit.
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Counsel did not address this issue in either oral Les avocats n'ont aboedCette question ni dans
or written arguments, focussing instead on whether  leurs plaidoiries ni dans Eugres, insistant
there was an air of reality to the defence. Given oplatir la question de savoir si lafdhse avait
that there was no argument on this point and that |  quelque vraisemblance. Comme aucun argument
am of the opinion that the appeal can be disposed et&'avane’sur ce point et que je suis d’avis que
of on the grounds that there was no air of reality to  le pourvoi geettfanck” pour le motif que la
the defence, it is safer to assume without decidingefertse rétait pas vraisemblable, il est plus pru-
that the failure of the trial judge to advert to the  dent de supposer saesiéer djue I'omission du
defence amounted to a failure to consider it. It is  juge duegrae faire allusiora la dfense est
best to leave to another day the question of assimilablme omission de I'examiner. Il est
whether a trial judge’s complete silence as regards eféable d’examiner dans une autre instance la
a defence raised by the evidence constitutes a fail-  question de savoir si le silence absolu du juge du
ure to consider it and therefore an error of law. esagU sujet d’'un moyen deféhse soulevpar
la preuve constitue une omission de I'examiner et,
par consguent, une erreur de droit.

The defence of honest but mistaken belief in La défense de croyance sere mais erroge au
consent is simply a denial of tineens rea of sex-  consentement est simplement uelédation de la
ual assaultR. v. Ewanchuk, [1999] 1 S.C.R. 330, mensrea de I'agression sexuell®. c. Ewanchuk,
at para. 44;Pappajohn v. The Queen, [1980] 2  [1999] 1 R.C.S. 330, au par. £gppajohn c. La
S.C.R. 120, at p. 148. Thatus reus of sexual Reinge, [1980] 2 R.C.S. 120a la p. 148. Lactus
assault requires a touching, of a sexual naturggus de l'agression sexuelle est congditpar des
without the consent of the complainant. Thens  attouchements, de nature sexuelle, sans le consen-
rea requires the accused to intend the touching and  tement du plaignamndraea est constitaé par
to know of, or to be reckless or wilfully blind asto  l'intention de I'aecdg” se livrea des attouche-
the complainant's lack of consenEwanchuk, = ments sur une personne et la connaissance de son
supra, at paras. 25 and 42. In some circumstances, absence de consentement ou linsouciance ou
it is possible for the complainant not to consent to  I'aveuglement voloraaget égard: Ewanchuk,
the sexual touching but for the accused to honestly ecipr’aux par. 25 et 42. Dans certaines circons-
but mistakenly believe that the complainant tances, il se peut que le plaignant ne consente pas
consented. In these circumstances, dtteis reus  aux attouchements sexuels, mais que I'aeausit
of the offence is established, but thrensrea is  sinE@rement mais err@ment que le plaignant y a
not. consenti. Dans de tels casgctusreus de I'infrac-

tion estetabli, mais lamensrea ne I'est pas.

Before the defence can be considered, there Avant que la dfense puissetfe examieé, il
must be sufficient evidence for a reasonable trier  faut qu'il y ait suffisammalatdhts de preuve
of fact to conclude that (1) the complainant did not  pour pouvoir convaincre un juge des faits raison-
consent to the sexual touching, and (2) the accused  nable (1) que le plaignant n’a pas consenti aux
nevertheless honestly but mistakenly believed that  attouchements sexuels, et (2) que da€ans’
the complainant consented: sé& v. Osolin, moins cru sinefement mais err@ment qu'iltait
[1993] 4 S.C.R. 595, at p. 648 McLachlin J. In  consentant: voR. c. Osolin, [1993] 4 R.C.S. 595,
other words, given the evidence, it must be possia la p. 648, le juge McLachlin. En d’autres termes,
ble for a reasonable trier of fact to conclude that  compte tenu de la preuvegirel@ibSsible pour
the actus reus is made out but theensrea is not.  un juge des faits raisonnable de conclure @uge I’
In these circumstances, the defence is said to haves reus estétabli, mais que lanens rea ne l'est
an “air of reality”, and the trier of fact, whether a pas. Dans ces circonstances, on ditefeade d’
judge or jury, must consider it. Conversely, where  une certaine «vraisemblance» et le juge des faits,




[1999] 3 R.C.S. R. C. DAVIS Le Juge en chef 795

there is no air of reality to the defence, it should qu’il s’agisse d’un juge ou d’un jury, doit 'exami-
not be considered, as no reasonable trier of fact ner. Par contre, lorsqefertaedh’a aucune
could acquit on that basis: sBev. Park, [1995] 2  vraisemblance, il ne faut pas en tenir compte puis-
S.C.R. 836, at para. 11. gue aucun juge des faits raisonnable ne pourrait
prononcer un verdict d’acquittement sur ce fonde-
ment: voir R. ¢. Park, [1995] 2 R.C.S. 836, au
par. 11.

In determining whether there is an air of reality Pour dsterminer si la éfense est vraisemblable, 82
to the defence, the trial judge should consider the e juge desdwt examiner 'ensemble de la
totality of the evidence: se®solin, supra, at  preuve: voirOsolin, précité, a la p. 683le juge
p. 683,per Cory J.;Park, supra, at para. 16. The  ConPark, précité, au par. 16. Leoté du juge
role of the judge in making this determination was  dans un tel egaon& par le juge Major dans
set out by Major J. ifEwanchuk, supra, at para. l'aret Ewanchuk, précité, au par. 57. Il a stau’
57. He held that the judge should make “no  que le juge ne devait pas «soupeléendess’de
attempt to weigh the evidence”. The sole concern  preuve». La seokppation est «la plausibdit”
is “with the facial plausibility of the defence”, and  apparente deefarge», et le juge doiewiter le
the judge should “avoid the risk of turning the air  risque de transformerdeecdi¢ la vraisemblance
of reality test into a substantive evaluation of the  enawaduation substantielle du bien-fandé la
merits of the defence”. Care should be taken not toefertfe». |l faut faire attention de ne pas usurper le
usurp the role of the trier of fact. Whenever there ole du juge des faits. Chaque fois qu'il est possi-
is a possibility that a reasonable trier of fact could  ble qu’un juge des faits raisonnable puisse pronon-
acquit on the basis of the defence, it must be con-  cer un verdict d’acquittement sur le fondement de
sidered. la dfense, celle-ci doietfe examiré.

It is not necessary for the accused to specifically Il n’est pas etessaire pour I'accegle faire sg- 83
assert a belief that the complainant consented. By  cifiquement valoir qu’il croyait que le plaignant
simply asserting that the complainant consented, avaitedson’consentement. Enegjliant sim-
either directly under oath or through counsel, the  plement, directement sous serment ou par linter-
accused is also asserting a belief that the complain-ediainé de son avocat, que le plaignant avait
ant consented: sdeark, supra, at para. 17. How-  domen’son consentement, l'aceusilégue aussi
ever, the accused’s mere assertion will not give the  une telle croyanc®avkirprécité, au par. 17.
defence an air of reality: s€ev. Bulmer, [1987] 1  Cependant, la simpleegtion de 'accieshe con-

S.C.R. 782, at p. 790. efféra pas de vraisemblareda dfense: voilR. c.
Bulmer, [1987] 1 R.C.S. 782 la p. 790.

While this is evidence of a belief in consent, itis Bien qu’il s'agisse d’'une preuve de la croyanc@4
not sufficient evidence of an honest but mistaken  au consentement, ce n'est pas une preuve suffi-
belief in consent. Sexual assault is not a crime that  sante d’une croyarere &S erroge au con-
is generally committed by accident: see  sentement. L'agression sexuelle n’est pas un crime
Pappajohn, at p. 155,per Dickson J.;Osolin, at  qui survient gféralement par accident: voir
pp. 685-86,per Cory J. In most cases, the issuePappajohn, a la p. 155, le juge Dicksomsolin,
will be simply one of “consent or no consent”, and  aux pp. 685 et 686, le juge Cory. Dans la plupart
there will be only one of two possibilities. The first ~ des cas, la question qui se posera sera celle du
is that the complainant consented, in which case «consentement ou de I'absence de consentement»,
there is noactus reus. The second is that the com- et il n'y aura qu’une alternative. Soit le plaignant a
plainant did not consent, and the accused had sub-  consenti, auquel cas il n'yaatpaseds. Soit
jective knowledge of this fact. Here, thetusreus  le plaignant n’a pas consenti et I'acewsvait une




85

86

796 R. V. DAVIS The Chief Justice [1999] 3 S.C.R.

is made out, and thmens rea follows straightfor-  connaissance subjective de ce fait. Dans ce cas,
wardly. I'actus reus estétabli et lamens rea s’ensuit sim-
plement.

For example, suppose the complainant and the Par exemple, supposons que le plaignant et I'ac-
accused relay diametrically opposed stories. The e celsitent des faits dis@tralement oppes. Le
complainant alleges a brutal sexual assault and  plaignegueliavoiet victime d’'une agression
vigorous resistance, whereas the accused claims  sexuelle brutale et \esigéirvigoureusement
consensual intercourse. Suppose further that it is  tandis que Baaffirsie gu'il s’agissait de rap-
impossible to splice together the evidence to create  ports sexuels consensuels. Supposons en outre
a third version of events in which the accused hon-  qu'il est impossible de combirdgnents de
estly but mistakenly believed the complainant con-  preuve paar eme troigime version des faits
sented. In such circumstances, the trial becomes, suivant laquelle ¢a@otisl sinefement mais
essentially, a pure question of credibility. If the  emm@nt que le plaighant avait denabn con-
complainant is believed, ttegtusreus is made out  sentement. Dans de telles circonstances, il s'agit
and themens rea follows straightforwardly. If the  essentiellement au g®d’une simple question de
accused is believed, or if there is a reasonable edilgitité. Si on croit le plaignant,dttus reus est
doubt as to the complainant's version of eventsetabli et lamens rea s’ensuit simplement. Si on
there is naoactusreus. There is no third possibility  croit I'acceis'ou s'il y a un doute raisonnable
of an honest but mistaken belief in consent, not-  gaalat version des faits du plaignant, il n'y a
withstanding the accused’s assertion that the com-  @atudteus. Il n'y a pas de troisime possibi-
plainant consented®?ark, supra, at paras. 25-26. 6t” savoir une croyance sére mais erroge au

consentement, eme si I'accus”affrme que le
plaignant a consentPark, précitt aux par. 25 et
26.

Although the accused’s mere assertion that the Méme si le simple fait pour I'accaid’affirmer
complainant consented will not be sufficient evi-  sa croyance que le plaignanteastonodnsente-
dence to raise the defence, the requisite evidence  ment ne constituera pas une preuve suffisante pour
may nevertheless come from the accused: see  soulevefeiasd,; la preuve requise pegan-:
Park, supra, at paras. 19-20per L'Heureux-  moins provenir de I'accasVoir Park, précit, aux
Dubé J.;0solin, supra, at pp. 686-87per Cory J.,  par. 19 et 20, le juge L’Heureux-ButDsolin,
and pp. 649-5(Qyer McLachlin J. It may also come  gxité, aux pp. 686 et 687, le juge Cory, et aux
from the complainant, other sources, or a combina-  pp. 649 et 650, le juge McLachlin. Eigateut
tion thereof. InR. v. Esau, [1997] 2 S.C.R. 777. ment provenir du plaignant, d'autres sources ou
McLachlin J., dissenting in the result, accurately = d'une combinaison de celles-ci. DagisR!arr”
conveyed the nature of this evidence at para. 63Esau, [1997] 2 R.C.S. 777, le juge McLachlin, qui

était dissidente quant aesultat, a correctement
expligué la nature de cette preuve au par. 63:

There must be evidence not only of non-consent and Non seulement il doit y avoir une preuve d’absence de
belief in consent, but in addition evidence capable of consentement et de croyance au consentement, mais il
explaining how the accused could honestly have mis- doit aussi y avoir une preuve susceptible d’expliquer
taken the complainant’s lack of consent as consent. comment Baecps’ se eprendre sur I'absence de
Otherwise, the defence cannot reasonably arise. There consentement du plaignant et @mraesingu’il

must, in short, be evidence of a situation of ambiguity in consentait. Autrement, ce moydarde die peut pas

which the accused could honestly have misapprehendestre Valablement soulev’Bref, il doit y avoir une

that the complainant was consenting to the sexual activ- preuve d’'une situation diggnbans laquelle I'ac-

ity in question. cus”aurait sinefement pu comprendra tfort que le

plaignant consentad l'activité sexuelle en question.
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Finally, the Court has held that there will be no Enfin, la Cour a stati‘qu’il n'y aura aucune 87
air of reality where the evidence shows that the  vraisemblance lorsque la preuve montre que l'ac-
accused was reckless or wilfully blind as to euasfait preuve d'insouciance ou d'aveuglement
whether the complainant consented. In those cir-  volontaire guinguestion du consentement du
cumstances, the accused has subjectively adverted  plaignant. Dans de telles circonstancesa I'accus’
to the absence of consent, and therefore cannot  subjectivement pris conscience de I'absence de
have an honest but mistaken belief that the com-  consentement et, gauemishe peut pas avoir
plainant consented. une croyance emecmais errage que le plaignant

a don® son consentement.

| note that the appellant was charged with Je souligne que I'appelanteté ‘accus’d’infrac- 88
offences allegedly committed prior to the introduc-  tions qu'il aurait commises avant I'adoption de
tion of s. 273.2 in August of 1992. Consequently, lart. 273.2 euat 4892. Par comrsjuent, les
the statutory amendments to the defence of honest  modificatigistativesa’la dfense de croyance
but mistaken belief in consent do not apply to this  esi@dais erraee ne s’appliquent pas alepent
appeal. pourvoi.

With these principles in mind | turn to consider Ayant ces principes 1'esprit, je passa I'exa- 89
the evidence in the case of E.V.K. | will begin with  men de la preuve produite dans le cas de E.V.K. Je
the complainant’s testimony. She claims to have = commencerai pemtigriage de la plaignante.
first met the appellant while walking near a mall in  Elletpnd avoir rencordr'appelant pour la pre-
Gander, Newfoundland in August 1990. She was erenfois pendant qu’elle marchaieprd’'un cen-

20 years old at the time. The appellant, who was in  tre commercdnder (Terre-Neuve), enwo”
his late thirties, approached her on his motorcycle.  1990. Elle avait 20l@modue. L'appelant, qui
He held himself out as a photographer for aetait’alors dans la fin de la trentaine, s’est apg@och’
Toronto agency and asked her if she would con-  d’elle sur sa motocyclette. Il ssstghcomme
sider modelling, as she had great potential. Some  un photographe d'une agence de Toronto et lui a
time later, she met with him at his residence to  demanélle envisageait une camne de manne-
discuss the matter further, and she thought it a  quin parce gu’elle avait beaucoup de potentiel. Un
peu plus tard, la plaignante a renceriteppelant
chez lui pour en parler plus longuement et elle a
good idea. No photographs were taken on this @epn® c&tait une bonne &B. Aucune photo-
occasion. graphie n'até prisea cette occasion.

A few days later, the appellant contacted the Quelques jours plus tard, I'appelant a commu20
complainant and told her to come to his residence enap€c la plaignante et lui a dit de venir chez
and to bring some clothes with her. She posed for  Iui et d'apporter quekiaasewnts. La plaignante
photographs, fully clothed. Towards the end of the  s’est fait photographiereem¢int habi#e. Vers
session, he discussed the possibility of nude photo-  la fin dmfes, I'appelant a parlle la possibi-
graphs, as they were needed if she wanted to bee dditprendre des photographies d’elle nue parce
sent to Toronto to pursue a career. She demurred  que cebémant’ ®cessaires si elle souhaitait
because of her religious upbringing. etré€ envoge a Toronto pour y faire caere. Elle

s'y est opposé en raison de soedUcation reli-
gieuse.

Roughly one week later she returned to his Environ une semaine plus tard, la plaignante edt
apartment. Photographs were taken of her in a rete@rappartement de I'appelant. Ellee& ”
bathing suit and lingerie. Eventually he convinced  photogespéii maillot de bain eetde de linge-
her to pose nude. She was very hesitant, but he rie fine. L'appelant a finaleussigrla con-
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assured her that only he and some people in  vaincre de poser nigfaiEles lesitante, mais
Toronto would see the photographs. While she was il lui aelbasSurance que seules quelques per-
posing nude in his living room, the appellant sonaéfronto et lui-mine verraient les photo-
approached her, took her hands, and tied her wrists  graphies. Pendant qu’elle posait nue dans son
with ropes that were attached to hooks inserted in  salon, I'appelant s’est apgedteh lui a pris les
an archway such that her arms were reaching up  mains et lui @ liggopoignets avec des cordes
towards the ceiling. He took some photographs of egaieht attachésa des crochets fes dans une
her in that position. He then came up behind her  porte d’arche de sorte que sefmibrasees
and, without asking her permission, touched her  vers le plafond. Il a pris quelques photographies
breasts and inserted his finger into her vagina. The  d'elle dans cette position. |l est erswlt-all”
complainant said that she froze and did not know ererille et, sans lui demander sa permission, lui a
what to do. touch’les seins et a ia® un doigt dans son
vagin. La plaignante a dit qu'elle s’estdig’et ne
savait pas quoi faire.

After some time he untied her. He then brought Peu de temps ags, I'appelant I'a éfaclee. Il a
over a chair, bent her over it, and tied her to it by  ensuite approoh chaise, a fait pencher I'appe-
her hands and feet. While tied to the chair, the lante sur celle-ci et I'y aesttpahles mains et
complainant saw his reflection in the glass of the les pieds. Pendant gtedlainsi attacke sur la
stereo and watched him approach her and undo his  chaise, la plaignante a vu le reflet de I'appelant
pants. She said he touched her vagina with his  dans la vitreedo st I'a regard’qui s’appro-
penis. She screamed for him to untie her, saying chait d’elle eetadhdiit son pantalon. Elle a dit
“| don’t want to do this”. The appellant then untied  qu’il avait tacoh vagin avec sorepis. Elle

her and apologized for his conduct, and the com- Iui @ de” la dtacher, disant TRADUCTION]
plainant left his apartment. There were no more  «Je ne veux pagdaird’appelant I'a ensuite
photography sessions after that. etatlee et s'est excespour sa conduite, et la

plaignante a quigt’l'appartement. Il n'y a pas eu
d’autres sances de photographie.

The accused confirmed that he met the com- L'accu® a confirng qu'il avait rencont’ la
plainant near the Fraser Mall and that she was plaigham® g¢uw centre commercial Fraser et
interested in modelling. He testified that there  qu'eltait” inEresse a devenir mannequin. Il a
were one or two photo sessions in August of 1990.eclaE dans sonethoignage qu'il y avait eu une
In his direct examination he offered the following  ou deemrses de photographie enutad990.
description of events on the evening during which  Lors de son interrogatoire principagdtitadeé”
the alleged assault occurred: la neaiaiSuivante leevenements de la seie”au

cours de laquelle aurait eu lieu l'agression:

She did everything that she did that night was just linge-TRAQUCTION] Elle a fait, tout ce qu’elle a fait ce soa;!|

rie and nudes, and | had asked her about if she would etaitci€tue de lingerie fine et nue, et je lui ai demeand”

like to try something different with the light bondage. si elle aimerait essayer quelque choserdatddétre

As | told you, | was having very, very strong feelings legoEgerement. Comme je vous l'ai dit, je ressentais

for her. When she was in the archway | did come up une attiraexetdis forte pour elle. Lorsqu’elletait

behind her one time. She had her breasts exposed and | dans la porte d’arche, je suis vene éelkmine
reached around behind her and | said, “I really like fois. Ses s@ent @nuds, j'ai étendu la main vers

you”. | was just telling her | really liked her, she really elle et je lui ai dis «Tu me plais vraiment». Je lui disais
turned me on. | was just gently fondling her breasts and simplement qu’elle me plaisait vraiment, elle m’excitait
she said, “What are you doing?” | said, “I really like you eelément. Je Iui caressais doucement les seins et elle a
and I'm making your breasts hard for the pictures”. She dit, «Qu’est-ce que tu fais?» J'ai dit, «Tu me plais vrai-
didn’t say anything else. | placed my hand down on her ment et je fais durcir tes seins pour les photographies».
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vagina. | was fondling her for a little while and she said, Elle n'a rien dit d’autre. J'ai mis ma main sur son vagin.
“Well do you have to do that?” | said, “No”, and | left  Je 'ai caeessh petit peu et elle a dit, «Es-tu obldg
her alone. So anyway we took some more pictures, then  dafte J'ai dit, «Non», et je I'ai laiss tranquille.
we did the — tied her up over the chair. Again, after Nous avons cergiquéndre quelques autres photo-
taking a couple of photographs | leaned forward, graphies, ensuite nous avons fait le — le ligotage sur la
| touched her, | was fondling her vagina and | said, chaise. Encore une fesasapir pris quelques photo-
“I really want you. | really, really like you. | want to graphies, je me suis perjehl’ai touclee, j'ai caress”
have sex with you.” She had not said no or anything son vagin et jai dit, «Je te veux vraiment. Tu me plais
before that and | was touching her on her vagina, and | vraiment beaucoup. Je veux coucher avec toi.» Elle
don’t know, | started to undo my pants. | don’'t know if n'avait pas dit non ni rien d’autre avant, et je touchais
she heard the noise or what it was at the time, but all of son vagin, et je ne sais pas, j'ai eoanerdeuer
a sudden like she sort of lifted her head and said, “No, mon pantalon. Je ne sais pas si elle a entendu le bruit ou
don't do that.” | said, “Oh, come on, | really, really want quelque claose momentd, mais toug coup, elle a
you.” She said, “No, no, don’t do that. | have no protec- e levEte et elle a dit, «Non, ne fais pes», J'ai dit,
tion, you can't do it. Stop.” | just withdrew like that, and «Oh, voyons, jeetdrel 'vraiment, beaucoup». Elle a
what | was touching her with was my hand, and | imme- dit, «Non, non, ne faia.pdes n’ai aucune protection,
diately withdrew. | said, “I'm sorry.” | immediately tu ne peux pas le faireetdrss J'ai juste recel’et je la
untied her. [Emphasis added.] touchais avec la main, et je me suisimatigdiate-
ment. J'ai dit, «Je suisedoB.» Je l'ai étacl€e imn€-
diatement. [Je souligne.]

The appellant also testified that he never asked the  L’'appelant a addaE dju’il n'avait jamais
complainant for permission to touch her. denwmada plaignante la permission de la tou-
cher.

In my view, even if the testimony of the appel- A mon avis, neine si on le retient eetiément, 94
lant is completely accepted, it discloses that, at a ereitjnage de I'appelangvéle a tout le moins
minimum, he was wilfully blind as to whether the  qu’il a fait preuve d’aveuglement volontaire quant
complainant consented to the fondling of hera savoir sila plaignante avait consentie qu'il lui
breasts and vagina. Consequently, the defence of caresse les seins et le vagin.eBaentoria”
honest but mistaken belief has no air of reality. efedse de croyance sere’ mais errcge n'a

aucune vraisemblance.

There is no suggestion by the appellant that the L'appelant n’'a pas indiqu’que la plaignante 95
complainant posed nude for any reason other than  avatmaspour une autre raison que pour lan-
to further her modelling career. Nor was there any  cer sawamdié mannequin. Rien dans la preuve
evidence that she invited him to touch her prior to  n’indiguait non plus qu’elle I'avai¢ #nVit tou-
his fondling of her breasts and vagina. Neverthe-  cher avant qu'il ne lui caresse les seins et le vagin.
less, the appellant approached the complainanteaniioins, I'appelant s’est apprecke la plai-
when she was in an extremely vulnerable position  gnante pendant qu’elle se trouvait dans une posi-
and began fondling her breasts. | agree with tioneex@rhent vulefable et a commead lui
Green J.A., who held at p. 314 that: caresser les seins. Je partage l'opinion du juge

Green qui a staaa la p. 314:

This is not a case of a subtle and tentative initiation of TRAUCTION] Il ne s’agit pas d'un casuoune per-
preliminary sexual exploration by one person towards sonne s’eselalzris une approche sexuellelipri-
another in a situation of autonomy, in the belief or hope naire subtilesitiafite avec une autre personne se
that the feelings will be reciprocated and that the other trouvant dans une situation d’autonomie, en croyant ou
party will be receptive to progressively more intimate erees que les sentiments seragtiproques et que
activity. E.V.K. had made no prior request for sexual lautre personne se morgceq@ivéa une activie’
activity and had given no other indication she was inter- progressivement plus intime. E.V.K. n'avait pas
ested. There was a manifest power imbalance present of denanélieurement de se livrea une activié’
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which the appellant took advantage. The appellant was sexuelle et elle n'avaitadmon’ signe qu’elle gtait
directing operations, ostensibly for a photographic eregge. Il y avait un ed&®quilibre manifeste des
purpose, but with the (unexpressed, before the first pouvoirs dont & prafipelant. Celui-ci dirigeait les
touching) intent of pursuing a sexual encounter. The erains, sous ptéxte de prendre des photographies,
touching occurred when E.V.K. was vulnerable by mais avec lintention (non edriavant le premier
being tied up. There was no basis in the evidence for the attouchement) d’avoir des rapports sexuels. Les attou-
appellant thinking, at the time of the initiation of sexual chements ont eu lieu lorsque EtdiKvdlreérable
touching, that E.V.K. might have been receptive to his parce qutdie ligoBe. Rien dans la preuve ne per-
advances. mettait de croire que Il'appelant pouvait penser, au
moment o il a commene’les attouchements sexuels,
gue E.V.K. pouvait se montreegéptivea ses avances.

In cross-examination, the appellant testified that Lors du contre-interrogatoire, l'appelant a

he did not immediately touch the complainant's ecldié qu'il n’avait pas touahimmeédiatement les

breasts, but rather began by touching her shoulders  seins de la plaignante, mais qu'il avamhut™

and telling her how much he liked her. The com-  meepaf lui toucher lespaules et lui dire com-

plainant was silent. Taking her silence and passiv-  bien elle lui plaisait. La plaignante gardait le

ity as evidence of consent, he then proceeded to  silence. Eamidue son silence et sa passivit’

fondle her breasts. In these circumstances, | fail tetaient la preuve de son consentement, il a ensuite

see how the complainant’s silence could have led  comenanai caresser les seins. Dans les cir-

the appellant to believe she was consenting to  constances, je ne peux pas voir comment le silence

more intimate sexual contact. de la plaignante aurait pu amener l'appelant °
croire qu'elle consentaita "avoir des contacts
sexuels plus intimes.

Moreover, after he pinched her nipples, the De plus, I'appelant admet qu’as qu'il lui eut
appellant admits that the complainant said, “What  @iles mamelons, la plaignante a diRADUC-
are you doing?”. Undeterred, he fondled herTioN] «Qu’est-ce que tu fais?». Aucunement trou-
vagina. She then said “Do you have to do that?”. e, iblui a caressle vagin. Elle a ensuite ditqA-
The appellant stopped. This is clear evidence thatucTION] «Es-tu oblige de faireca?». L'appelant a
he understood she was not consenting to further etéar€C'est une preuvevidente qu'il a compris
contact. Notwithstanding these statements, he tied  qu’elle ne consentaitljzagrés contacts. Mal-
her to a chair and again fondled her breasts ande cgd, I'appelant I'a lige€a une chaise et lui a
vagina. The appellant provided no evidence to sug-  encore edessséins et le vagin. Il n'a produit
gest that the complainant had a change of heart. As  aucune preuve indiquant que la plaignante avait
the Court held inEwanchuk, supra, at para. 58, chaegd’avis. Comme I'a statula Cour dans l'ar-
there can be no air of reality in these circum- etEBwWwanchuk, précité, au par. 58, il ne peut y avoir
stances. de vraisemblance dans les circonstances.

In Sansregret v. The Queen, [1985] 1 S.C.R. Dans l'argt Sansregret c. La Reine, [1985] 1

570, at p. 584, Mcintyre J. held that “wilful blind- R.C.S. 5@0a°p. 584, le juge Mcintyre a statu”
ness arises where a person who has become aware  que «l'ignorance volontaire se produit lorsqu’une
of the need for some inquiry declines to make the  personne qui a ressenti le besoin de se renseigner
inquiry because he does not wish to know the refuse de le faire parce qu’elle ne veut pas con-
truth. He would prefer to remain ignorant”. More 1tn@"la \érité. Elle pefére rester dans ligno-
recently in Esau, supra, McLachlin J. described rance». Plesemment, dans I'atEsau, précite,
wilful blindness as follows at para. 70: le juge McLachlinegrit I'ignorance ou l'aveu-

glement volontaire de la mamg suivante au

par. 70:
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The term wilful blindness connotes a deliberate avoid- L’expression ignorance voleviadpee le refus eli-
ance of the facts and circumstances. It is the legaleré &€ voir les faits et les circonstances. C'esjuiva-
equivalent of turning a blind eye, of not seeing or hear- lent juridique du fait de fermer les yeux sur quelque

ing what is there to hear or see. It is the making of an chose, de ne pas voir ni entendre ceaqudiryaa
assumption that the complainant consents without deter- entendre. @®sanpr que le plaignant est consentant
mining whether, as a matter of fact, the complainant sarnfier’si, dans les faits, il I'est. L’accaigie peut
consents. Blindness as to the need to obtain consent can  jamais plaider comme mafensdeqd’il ignorait
never be raised by an accused as a defenc. qu’il devait obtenir un consententen . [Souligné dans
[Emphasis in original.] l'original.]

In light of the foregoing evidence, | am convinced @ Compte tenu de ce emidp:;’je suis convaincu

that the appellant was wilfully blind as to whether  que I'appelant a fait preuve d’aveuglement volon-

the complainant consented. Accordingly, the taire qaa#voir si la plaignante avait densén

defence of honest but mistaken belief in consent  consentement. Paquems’la dfense de la

has no air of reality. croyance sére mais erroee au consentement n'a
aucune vraisemblance.

| note that O’Neill J.A. also dissented on the Je souligne que le juge O’'Nedtdit aussi dissi- 99

grounds that the trial judge failed to consider the  dent pour le motif que le juge ds pr@it omis

defence of honest but mistaken belief in consentin  d’examineeflensé de croyance sare mais

the cases of T.R. and D.A.S. The appellant, how-  es@i consentement dans les cas de T.R. et de

ever, made no submissions on this point in either D.A.S. L’'appelant n'a toutefois produit aucune

oral or written arguments. It is not clear whether  observation sur ce point que ce soit dans son argu-

this was an oversight, or a concession that there  mentation oratzitau On ne sait pas s'il s'agit

was no air of reality to the defence in either case  d'une omission ou s'il adtogué la dfense

and thus a waiver of this ground of appeal. To rule  n’avait aucune vraisemblance dans un cas ou dans

out the possibility of a potentially harmful over-  l'autre et donc, s'il a re@@ncé moyen d’appel.

sight and in an abundance of caution, | have  Afiecditer toute possibiéit’d’'une omission

reviewed the record, and am of the opinion that potentiellemegjudiciable et par surcrio'de

there was no air of reality to the defence. The issue  prudence, j'ai exéanitossier et je suis d'avis

was simply one of consent or no consent in both  quefndé n'a aucune vraisemblance. Il s’agis-

cases. sait simplement d’'une question de consentement
ou d’absence de consentement dans les deux cas.

E. Did the trial judge err in his application of the  E. Le juge du procés a-t-il commis une erreur
principle of reasonable doubt in the cases of all dans I’ application du principe du doute raison-
five complainants? nable dans le cas des cing plaignantes?

The appellant argued that the trial judge erred in L’appelant a soutenu que le juge du E®avait 100
his application of the principle of reasonable doubt = commis une erreur dans son application du prin-
to each of the charges against him in the cases of cipe du doute raisanrdisleune des accusa-
all five complainants. O'Neill J.A. in dissent held tions pes contre lui dans le cas des cing plai-
that the trial judge made two notable errors. First,  gnantes. Le juge O’Neilletaiti dissident, a
in each case the trial judge failed to consider all of  stajué le juge du pres a fait deux erreurs
the evidence in determining whether there was a  notables. dPeen@nt, dans chaque cas, le juge
reasonable doubt in the manner set out by this duepr@’omis d'examiner I'ensemble de la
Court’s decision inR. v. W. (D.), supra. Second, preuve pouretErminer s'il existait un doute rai-
that in the cases of D.A.S. and T.R,, the trial judge  sonnable, sel@thadeénon&e dans 'aef de
used language that suggests that he reversed the [&RCOW. (D.), précitt. Deuxémement, dans
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onus on the burden of proof from the Crown to the  le cas de D.A.S. et de T.R., le jugeesuaputic”
appellant. lig"des termes qui donnempénser qu'il a invees’
le fardeau de la preuve faisant passer celui-ci du
ministére publica’ I'appelant.

At the beginning of his judgment, before deal- Au début de son jugement, avant d’aborder cha-
ing with any of the individual charges, the trial cune des accusations, le juge des paEst
judge specifically referred td/. (D.). At paras. 3-5  repoet’expresasmenta l'arrfét W. (D.). Aux para-
he held: graphes 8 5, il a dit;

... It is important to ensure that one applies the pre-TRAQUCTION] . . . il est important de s’assurer que I'on
sumption of innocence to the accused in each of the appliqueesanpption d’'innocencen I'accug dans

cases. The obligation is never lifted from the Crown to chaque cas. Leeamangsiblic n'est jamais léé de

prove the guilt of the accused beyond a reasonable I'obligation de prouver la celpbilaccus hors de

doubt on each of the counts. It has been pointed out in tout doute raisonnable relatavetmacun des chefs
numerous cases that proof beyond a reasonable doubt is d’accusatieth. dbaligre’ dans de nombreusescit”

that degree of proof which “convinces the mind and sions que la preuve hors de tout doute raisonnable est le
satisfies the conscience that the Crown has proven niveau de preuve «qui convainc l'esprit et satisfait la
all the essential elements of the offence™ $eev. conscience que le ming€ public a fait la preuve de

W. (D).... tous leseléments essentiels de linfraction»: véir c.
W. (D). . .
It has been said by a number of trial judges that it is Un certain nombre de juges deephestince ont

incorrect to approach these cases in terms of whether or dit efaitl incorrect d’aborder ces affaires en se
not one believes the defence’s evidence or the Crown’s demandant s'il y a lieu de croire la preueéedsda d”
evidence. The correct approach is to ask oneself; even if ou celle duenainmtblic. La maeire correcte de
| do not believe the evidence of the accused, whether or egeoconsiste se demander: enie si je ne crois

not, viewing the evidence as a whole, | have a reasona- pasnieigtiage de I'acces’compte tenu de I'en-

ble doubt as to the accused’s guilt. . . . semble de la preuve, ai-je un doute raisonnatde quant °
sa culpabilig. . .

It is important to review all of the testimony and con- Il est important d’examiner I'ensemblendgigriages

sider the evidence in its totality in the broader context of et d’analyser chacuslédesnts de preuve dans le

the presumption of innocence and the requirement for contexte @Esapde la pesomption d’innocence et

proof beyond a reasonable doubt to finally reach a deci- de I'exigence d’'une preuve hors de tout doute raisonna-
sion on each count. ble pour statuer sur chacun des chefs d’accusation.

The trial judge clearly directed himself properly Le juge du proes a clairement examanéorrec-
as to the principle of reasonable doubt. His judg-  tement le principe du doute raisonnable. Son juge-
ment also reveals a thorough review of the evi- mewdle aussi qu'il a analgsla preuve en pro-
dence. While he did not specifically advert to  fondeurenM™ s’il n'a pas expressient fait
W. (D.) while dealing with each count, this does allusiobarrét W. (D.) en examinant chacun des
not mean that he erred. | agree with Green J.A.  chefs d’accusation, cela ne signifie pas qu'il a
who held at pp. 325-26: commis une erreur. Je partage I'avis du juge Green

qui a state’aux pp. 325 et 326:

... the trial judge, near the beginning of his reasons forTRAUCTION] . . . au dbut de ses motifs de jugement,
judgment, when dealing with general principles, specifi- u ilcaborde des principeseggraux, le juge du pres
cally referred to and properly stated, the effecRof. s'est repor’expresasmenta I'effet de I'argtR. c. D. W.

D. W. as it affects the application of the principle of rea- et I'a correctement exguosé qui concerne I'applica-
sonable doubt on the issue of credibility. The fact that tion du principe du doute raisanteableestion de la
he did not repeat the admonition each time as he dealtedibdite. Méme s'il n'a pasapéte la mise en garde
with the facts of each count does not necessarily mean chaque fois qu'il aelesrfaits de chacun des chefs
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that he failed to consider or apply the principle in each
case. Just because a judge, after considering the evi-
dence, decides to accept a complainant's version of cas. Ce n'est pas parce qu’ungage/apexamia’
events over that of an accused’'s does not mean he has la preois dé retenir la version des faits d'un
fallen into the trap whiclR. v. D. W. warns against. plaignant phitgue celle d’'un accaesque cela signifie
gu'il est tomtE dans le gige contre lequel I'aetR. c.
D. W. met en garde.

d’accusation, cela ne signifieceasairement qu'il
n'a pas examapplige’ ce principe dans chaque

With respect to the cases of T.R. and D.A.S., in Pour ce qui est du cas de T.R. et de D.A.S., 1%
the course of reviewing the evidence, the trial juge dugwsae dit, pendant qu'il examinait la
judge said that he was “not convinced” that the  preuve, qu'dtait’” [TRADUCTION] «pas con-
complainants consented to the sexual activity in  vaincu» que les plaignantes avaient adiasenti °
guestion. Read out of context, these comments etisékuelle en question. Integ@sS hors con-
suggest that the trial judge may have reversed the  texte, ces commentaires semblent indiquer que le
burden of proof. However, in my view, this is sim-  juge du psopeut avoir inveesle fardeau de la
ply plucking colloquial elements of the trial preuve. Toutefaimon avis, intergter ces com-
judge’s thorough reasons. | agree with Green J.A., mentaires hors coatpitaut simplement °
who held at p. 316: extraire quelquements impeCis du langage

courant de motifs par ailleuetoffés du juge du
procgs. Je suis d'accord avec le juge Green qui a
dit a la p. 316:

It is not sufficient to “cherry pick” certain infelicitous [TRADUCTION] Il ne suffit pas de choisir eftoirement
phrases or sentences without enquiring as to whether the certaines phrases ou expressions malheureuses sans
literal meaning was effectively neutralized by other cherehsavoir si leur sens ktal act effectivement
passages. This is especially true in the case of a judge neupaligi’autres passages. C'est partelinent
sitting alone where other comments made by him or her vrai dans le cas d’'uregemnsiseul lorsque d’autres
may make it perfectly clear that he or she did not misap- commentaires qu'il a faits peuvent faire clairement res-
prehend the import of the legal principles involved. As sortir qu’il ne s’est mgwisnsur la signification des
McLachlin J. said inR. v. B. (C.R), [1990] 1 S.C.R. principes juridiques en cause. Comme l'a dit le juge
717, at p. 737]: “[tlhe fact that a trial judge misstates McLachlin dangt’f®rc. B. (C.R), [1990] 1 R.C.S.
himself at one point should not vitiate his ruling if the 7a1ap. 737]: «[l]e fait que le juge du pescS’ex-
preponderance of what was said shows that the proper prime incorrecéeamentoment dorehe devrait pas
test was applied and if the decision can be justified on entacher de sallécision si I'essentiel de ses pro-
the evidence.” pos indique que le bon enét’aet® appliqe et si la

preuve peut justifier laeatision.»

| would dismiss this ground of appeal.
VI. Disposition
In the result, the appeal is dismissed.
Appeal dismissed.
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