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SUPREME COURT OF CANADA [1938

In TEE MATTER of a Reference Concerning the Author-
ity of Judges and Junior and Acting Judges of the
County and District Courts; Police Magistrates, Jus-
tices of the Peace and Judges of Juvenile Courts,
to Perform the Functions Vested in Them Respec-
tively by the Legislature of the Province of Ontario
Pursuant to the Provisions of the Adoption Act; the
Children’s Protection Act; the Children of Unmarried
Parents Act, and the Deserted Wives’ and Children’s
Maintenance Act; being Chapters 218, 312, 217 and
211 Respectively of the Revised Statutes of Ontario,
1937.

Constitutional Law—Administration of justice, constitution of provincial
courts, appointment of judges, judicial officers, magistrates, justices
of the peace—B.N.A. Act, ss. 92 (14), 96—Provincial powers as to
appointments, tnvestment of jurisdiction—Authority of the judicial
officers to perform functions vested in them respectively pursuant to
provisions of the Adoption Act, the Children’s Protection Act, the
Children of Unmarried Parents Act, and the Deserted Wives’ and
Children’s Maintenance Act, Ont., chapters 218, 312, 217, and 211,
respectively, of R.S8.0., 1937.

Each of the following judicial officers has authority to perform the
functions which the Ontario legislature has purported to vest in him
by the provisions of the following Acts respectively:

With reference to the Adoption Act, RS.0., 1937, ¢. 218: the judge or
junior or acting judge of the county or district court; a judge of the
juvenile court designated a judge by the Lieutenant-Governor in
Council pursuant to said Act.

* PreseNT AT THE HEARING:—Duff CJ. £nd Rinfret, Cannon, Crocket,
Davis, Kerwin and Hudson JJ. Rinfret J. took no part in the decision.
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‘With reference to the Children’s Protection Act, RS.O. 1937, c. 312: 1938
the judge or junior or acting judge of the county or district court; R —
R . . . . . EFERENCE
a police magistrate or judge of the juvenile court designated a judge 76 AUTHOR-
by the Lieutenant-Governor in Council pursuant to said Act, ITY TO
With reference to the Children of Unmarried Parvents Act, R.S.0., 1937, _PERFORM
¢. 217: the judge or junior or acting judge of a county or district F;}INCTIONS
court; a police magistrate or judge of the juvenile court designated T;E?lirl))oﬁz
a judge by the Lieutenant-Governor in Council pursuant to said rron Acr,

Act,. THE CHIL-
With reference to the Deserted Wives’ and Children’s Maintenance Act, Tl;%ﬁ*?oileg;
RS.0., 1937, c. 211: a justice of the peace; a magistrate; a judge "1qup Crm.-
of the Juvemle court. DREN OF UN-

In point of substantive law, the matters which are the subjects of the MARRIED

aforesaid legislation are entirely within the cortrol of the legislatures At:l;‘m;:‘xsm
of the provinces; the legislature of Ontario has for that province Dgoprrep
legislative authority in respect of them just as unqualified, subject Wives’ anp
to the powers of reservation and disallowance, as that of the Imperial CHILDREN’S
Parliament. MarNteN-

ANCE Acr,

To invest the judicial officers aforesaid with authority to perform their g ONTARIO

functions as provided under said Acts, respectlvely, is within the com- _

petence of the provincial legislature; it is nof contrary to s. 96 of

the B.N.A. Act (requiring appointment by the Governor General

of judges of superior, district and county.courts); the said functions

are not within the intendment of said s. 96.
The jurisdiction of inferior courts, whether within or without the ambit of

said s. 96, was -not by the B.N.A. Act fixed forever as it stood at

the date of Confederation,
The legal history, in the way of legislation and of decided cases, as to

.jurisdiction and exercise of jurisdiction, under provincial authority,

of courts of summary jurisdiction, reviewed. The B.N.A. Act,

ss. 92 (14), 96, 97, 99, 129, considered. Regina v. Coote, L.R. 4 P.C.

599; Maritime Bank’s case, [1892] A.C. 437; Martineau v. Montreal

City, 119321 A.C. 113; Toronto v. York, [1938] A.C. 415; Ganong v.

Bayley, 2 Cart. 509; Burk v. Tunstall, 2 B.CR. 12; Regina v.

Bush, 15 Ont. R. 398; In re Small Debts Act, 5 B.C.R. 246; French

v. McKendrick, 66 Ont. LR. 306, and other cases, discussed or

referred to. The decisions in Clubine v. Clubinz, [1937] Ont. R. 636,

and Kazakewich v. Kazakewich, [1936]1 3 W.W.R. 699, disapproved.

REFERENCE by Order of His Excellency the Governor
General in Council (P.C. 111, dated January 12, 1938, as
amended by P.C. 191, dated January 26, 1938) of the
important questions of law hereinafter set out to the
Supreme Court of Canada, for hearing and consideration,
pursuant to s. 55 of the Supreme Court Act, R.S.C., 1927,
c. 35.

The order of reference recited:

Whereas there has been -laid before His Excellency the Governor
General in Council, a report from the Right Honourable the Prime Min-
ister, for the Minister of Justice, dated January 7th, 1938, representing
as follows

In several of the provinces of Canada in the case of certain eocial
legislation, the legislatures have purported to confer extensive judicial

66971—13
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powers upon officials appointed by the Lieutenant-Governor in Council
to be members of tribunals constituted under the said legislation.
Questions have been raised whether these judicial powers are such
as were theretofore exercised only by the Superior and District and
County Courts of the provinces, in which event doubt arises as to
whether the said judicial powers-have been ‘validly conferred. It has
been held by the Courts of Appeal of Alberta and Ontario in two
recently decided cases that only persons appointed by the Governor
General were capable of exercising the powers so conferred (Kazakewich

v. Kazakewich, 1936, 3 W.W.R. 699; Clubine v. Clubine, 1937, O.R. 636).

In one of these cases, the Honourable the Chief Justice of Ontario
described the question of jurisdiction as -being of great public interest
and importance and stated that it was desirable that it should be settled
by the Court of final resort. )

The Attorney-General of Ontamo has represented to the Minister of
Justice that there are four Ontario Statutes of widespread application
in relation to which this question arises, namely—the Adoption Act;
the Children’s Protection Act; the Children of Unmarried Parents Act,
and the Deserted Wives’ and Children’s Maintenance Act, and that judi-
cial powers under these Acts are exercisable by Juctuces of the Peace,
Magistrates and Juvenile Court Judges, and, in some cases concurrently
with these officials, County or District Court Judges.

The Attorney-General of Ontario further represents that the effective
administration of the aforesaid statutes has been greatly impeded by the
doubt that has been raised as to the validity of their provisions relating
to the exercise of judicial powers and has requested that the same be
referred to the Supreme Court of Canada in order that the doubt may
be set at rest. :

And whereas for the aforesaid reasons and having in view the im-
portance of the questions involved, it is deemed desirable to obtain the
opinion of the Supreme Court of Canada.

The questions referred to the Court Were as follows:
1. With reference to the Adoptwn Act, R.8.0. 1937,

¢ 218, has—

(a) the Judge or Junior or Actmg Judge of County or
‘District Court;

(b) a Judge of the Juvemle Court demgnated a” Judge
by the Lieutenant-Governor in Counc11 pursuant to
the aforesaid Act ’

authority to perform the functlons Whlch the legislature
has purported to vest in him by the provisions of the said

‘Act, and, if not, in what particular or particulars or to what
extent does he lack such authorlty‘?

2 With reference to: the Children’s Protection Act,
R.S.0. 1937, c. 312, has—
(@) the Judge or Junior or Acting. Judge of the County
or District Court; or
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(b) a Police Magistrate or Judge of the Juvenile Court 1988
designated a Judge by the Lieutenant-Governor in Rercrence

Council pursuant to the aforesaid Act; or oTe ﬁgi};m
(¢) a Justice of the Peace ngngrg?gs
authority to perform the functions which the legislature Vesteosy

has purported to vest in him by the provisions of the said TTPIIOENAADS;

Act, and, if not, in what particular or particulars or to what THECHI-

. DREN’S Pro-

extent does he lack such authority? 'mc'rmér Acr,

3. With reference to the Children of Unmarried Parents oo or Un-
Act, R.S.0. 1937, c. 217, has— Pamnze
(a) the Judge or Junior or Acting Judge of a County SSSTE;E’]’)
or District Court; or W1vEs’ AND

. . . CHILDREN’S

(b) a Police Magistrate or Judge of the Juvenile Court Mamnrex-

designated a Judge by the Lieutenant-Governor in A%EACT

Council pursuant to the aforesaid Act —
authority to perform the functions which the legislature
has purported to vest in him by the provisions of the said
Act, and, if not, in what particular or particulars or to what
extent does he lack such authority?

4. With reference to the Deserted Wives' and Children’s
Maintenance Act, R.S.0. 1937, c¢. 211, has—

(a) a Justice of the Peace; or

(b) a Magistrate; or

(¢) a Judge of the Juvenile Court
authority to perform the functions which the legislature
has purported to vest in him by the provisions of the said
Act, and, if not, in what particular or particulars or to what
extent does he lack such authority?

The answers of the Court to all the said questions were
in the affirmative.

Due notice (pursuant to order of the Court) of the

hearing of the said Reference was given to the respective
Attorneys-General of the several Provinces of Canada.

J. C. McRuer K.C. and F. A. Brewin for the Attorney-
General of Canada.

W. B. Common K.C., C. R. Magone and J. J. Robinette
for the Attorney-General of Ontario.

P. H. Chrysler for the Attorney-General of Manitoba.

G. G. McGeer K.C. for the Attorney-General of British
Columbia.
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1038 L. C. Moyer K.C. for the Attorneys-General of Prince
Rermrence Bidward Island and Saskatchewan.

e ;‘}‘JTTHO”' G. B. Henwood K.C. for the Attorney-General of Alberta.
Fomrots  W. L. Scott K.C. for the Canadian Welfare Council.

VESTED BY

THE AXop- The reasons for the answers aforesaid were delivered by
TION ACT,

THE CHIL- . .

vren’s Pro- THE CHIEF JUSTICE: The starting point for the con-
™ sideration of the statutes referred to us is this: In point

- peEN oF UN- of substantive law it is not disputed that the matters
MARRIED - . . . . ‘. .
Parents Which are the subjects of this legislation are entirely
DAggEggﬁ within the control of the legislatures of the provinces.
Wives’ano We are not concerned with any ancillary jurisdiction in

CHILDREN'S . . . . .
Manrex- Tespect of children which the Dominion may possess in

o$%°§£§§;. virtue of the assignment to the Dominion Parliament by

—  section 91 of the subject Marriage and Divorce. What-
ever may be the extent of that jurisdiction, we are not con-

cerned with it here and I mention it only to put it aside.
The control by the legislatures over these subjects is
supreme in this sense, that the Legislature of Ontario, for
example, has for that province legislative authority in re-
spect of them just as unqualified, subject to the powers
of reservation and disallowance, as that of the Imperial
Parliament. It is well not to forget, in examining the
constitutionality of enactments of the character of those
before us, that by section 93 (subject to provisions having
for their purpose the protection of religious minorities)
education is committed exclusively to the responsibility of
the legislatures; and that, as regards that subject, the
powers of the legislatures are not affected by the clause at
the end of section 91. We should perhaps also recall that
section 93 (as is well known) embodies one of the cardinal
terms of the Confederation arrangement. Education, I may
add, is, as I conceive it, employed in this section in its
most comprehensive sense.
- It is pertinent also to observe that the subject of relief,
relief of persons in circumstances in which the aid of the
State is required to supplement private charity in order to
provide the necessaries of life, has become one of enormous
importance; and that, primarily, responsibility for this
rests upon the provinces; the direct intervention of the
Dominion in such matters being exceedingly difficult, by
reason of constitutional restrictions.
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The responsibility of the state for the care of people in 1938
distress (including neglected children and deserted wives) Rererence
and for the proper education and training of youth, rests T®AUTHOR-
upon the province; in all the provinces the annual public Perrorm
expenditure for education and the care of indigent people F\‘}Egﬁf
is of great magnitude, a magnitude which attests in a con- ";’I‘fNAADg,‘;'
clusive manner the deep, active, vigilant concern of the THE’CHIL'-
people of this country in these matters. Moreover, while, T‘;‘;’il;oi‘j{‘ét
as subject matter of legislation, the criminal law is entrusted e SFHIIJ];-
to the Dominion Parliament, responsibility for the admin- marrmzp
istration of justice and, broadly speaking, for the policing i;‘;"’ﬁ;i
of the country, the execution of the criminal law, the sup- V?r?r:?i?n
pression of crime and disorder, has from the beginning of Crmpren’s
Confederation been recognized as the responsibility of the ﬂg‘gzﬂcﬁ'
provinces and has been discharged at great cost to the orOntarro.
people; so also, the provinces, sometimes acting directly, DuffCJ.
sometimes through the municipalities, have assumed
responsibility for controlling social conditions having a

tendency to encourage vice and crime.

The statutes before us constitute a part of the legislative
measures in Ontario directed to these various ends. It
would be competent to the Province of Ontario to put in
effect a Poor Law system modelled upon that which prevails
in England to-day. The province has not seen fit to do
that but in some important respects the statutes that we
have to consider embody features of the Poor Law system.

Perhaps the most important of these enactments now
‘before us is the Children’s Protection Act. The plan to
which it gives effect is aimed at producing effective co-
operation between organized voluntary services and public
authorities, police officers, probation officers, justices of the
- peace, police magistrates, and a special tribunal known as
the Juvenile or Family Court. The statute, as well as
similar statutes in other provinces, has proved an admirable
agency for the purpose for which it was designed. The
practical problem raised by this reference is whether or not
it is competent to the province to invest the officers pre-
siding over these special tribunals, as well as justices of the
peace and police magistrates, with the powers of summary
adjudication conferred upon them by the statute, or
whether, on the other hand, as is conterded by those who
attack the legislation, they are disabled in some important



404
1938
N——
REFERENCE
e AUTHOR-
ITY TO
PERFORM
Funcrions.
VESTED BY
THE Apop--
TION AcrT,
THE CHIL-
DREN’S Pro-

TECTION Acr,
THE CHIL-

SUPREME COURT OF CANADA [1938

respects by Section 96 of the B.N. A. Act from taking advan-
tage of this convenient summary procedure which has
proved so efficacious.

- Now, it seems to be indisputable that sections 96 and 97
of the British North America Act contemplate the existence
of provincial courts and judges other- than those within
the ambit of section 96. Indeed, it would be a non-natural
reading of those sections to construe them as applying to

preN of Un- SUch courts of summary ‘jurisdiction as magistrates and

MARRIED
PARENTS
Acr, THE
DesErTED
WIivES’ AND
CHILDREN S
MaINT)
ANCE Ac'r
oF ONTARIO.

Duff C.J.

justices of the peace. Besides, such a construction, having
regard to the circumstances, even if the language in its
ordinary sense extended to such judicial officers, would
seem to be excluded by the fact that all judges appointed
by the Governor General are to be selected from the bars
of the respective provinces. That the statesmen respon-
sible for Confederation could in fact have contemplated
such a restriction upon the appointment of magistrates
and justices of the peace would be a supposition that
nobody having any knowledge of the circumstances of
the country could countenance.

Nor so far as I know, has it been contended since 1892
that magistrates and justices of the peace and courts pre-

_sided over by them at the time of Confederation fell within

the intendment of section 96. Nevertheless, the argument
before us in support of the attack on the constitutionality
of the legislation based upon some dicta and decisions of

“the last few years appears logically to involve the con-

clusion that magistrates and justices of the peace exercis-
ing civil jurisdiction are within the purview of sections 96
and 97 and it is necessary to examine the validity of this
position.

In the early years of Confederation, the view was -
advanced and found vigorous support for nearly a quarter
of a century that, since the appointment of all judges,
including technically magistrates and justices of the peace,
was matter of prerogative (and since, as' was contended,
every prerogative had been vested exclusively in the Gov-
ernor General as the sole representative of the Sovereign in
the Dominion), the Lieutenant-Governors possessed strict-
ly in point of law no authority to appoint such function-
aries and the legislatures none to legislate with regard to
such appointments. :
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Shortly after the B.N.A. Act came into force, the view
was put forward by the Department of Justice in report-
ing on provincial legislation that no prerogative rights of
property and no prerogative power passed to the provinces
and that the provinces had no legislative jurisdiction in
respect of such rights or powers. Notwithstanding the
convincing argument set forth in a memorable state paper
by Mr. Mowat, in which he expounded the views of the
government of Ontario touching the relation of the pro-
vincial executive to the Crown; notwithstanding the de-
cision in Regina v. Coote (1) affirming the unanimous judg-
ment of the Court of Queen’s Bench for Quebec; notwith-
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standing the decisions of the Ontario judges supporting Crmwpren’s

the doctrine advocated by Mr. Mowat on which the Ontario
legislation was based (Regina v. Wason (2); A.-G. for
Canada v. A.-G. for Ontario (3)), the Department of Justice
did not yield the ground it had taken up in this contro-
versy until the decision of the Privy Council in the Mari-
time Bank’s case (4). That decision gave final judicial sanc-
tion to the views of Ontario as expounded by Mr. Mowat
nearly twenty years before. In the meantime, the author-
ity of the provinces in respect of the appointment of
justices of the peace and other judicial officers of summary
jurisdiction had come before the courts. In 1877, the
Supreme Court of New Brunswick (in Ganong v. Bayley
(5)) had to consider the validity of provincial legislation
constituting a small debts court with limited jurisdiction
in contract and in tort presided over by judicial officers
designated as commissioners. The legislation was sus-
tained by the majority of the court; but the minority,
the Chief Justice and Duff J., held it unconstitutional upon
the ground that it dealt with matter of prerogative over
which the province had no jurisdiction, and declared at the
same time that another statute of that province, passed in
1873, dealing with the appointment of justices of the peace,
was ultra vires because that matter, the appointment of
justices of the peace, being likewise matter of prerogative,
was also beyond the powers of provincial legislatures under

(1) (1873) L.R. 4 P.C. 599. (4) Liquidators of the Martime

(2) (1890) 17 Ont. AR, 221. Bank: of Canada v. Recetver-

(3) (1890) 20 Ont. R. 222; General of New Brunswick,
(1892) 19 Ont. AR. 31. [18921 A.C. 437.

(5) 2 Cart. 509.

MAINTEN-
ANCE Acr,
oF ONTARIO.

Dufi CJ.
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1938 the subject, the administration of justice and constitution
Rererence Of courts.

re AUTHOR-  This view expressed by the minority of the Supreme

ngﬂcﬁgﬁs Court of New Brunswick met with no concurrence in the
Vestepny  Canadian courts until, in the year 1890, Drake J., of the

TTII*fNAKg,‘;“ Supreme Court of British Columbia, pronounced a decision

THE gllﬂgm- in Burk v. Tunstall (1) based in part at least upon the
DREN RO- . o . . .
eorion Acr, Same grounds, a decision which has assumed a great im-

ngﬁ(gf&;_ portance in the discussion of these matters and to which

maremp  particular reference will be made later.
PAarENTS . . . T .
Acr.tee  In the meantime, in Ontario, judicial authority and

V?ﬁ;‘;f‘i’;"n opinion had pronounced themselves finally against this

(13&1:?31;21;8 view of the minority of the New Brunswick court. The
ance Acr, Subject of the authority of the provinces in relation to the

oF ONTARIO. gnnointment of justices of the peace came before a Divi-
Duff CJ. sional Court in Ontario in 1888 (Armour C.J., Street J. and
T  Falconbridge J.) in Regina v. Bush (2). Street J., a judge
of exceptional experience in such matters, reviewed the
subject in an admirable judgment in the course of which
he said that, subject to sections 96, 100 and 101, the words
of paragraph 14 of section 92

confer upon the Provincial Legislatures the right to regulate and provide
for the whole machinery connected with the administration of justice in
the Provinces, including the appointment of all the judges and officers
requisite for the proper administration of justice in its widest sense,

reserving only the procedure in criminal matters.

x % * %X % x % % *x %

It is clearly the intention of the Act that the Provincial Legislatures
shall be responsible for the administration of justice within their respective
Provinces, excepting in so far as the duty was cast upon the Dominion
Parliament. The only duty cast upon the Dominion Parliament in the
matter is contained in the clauses to which I have referred, by which
the appointment of the judges of certain courts is reserved to it. The
administration of justice could not be carried on in the Provinces effec-
tually without the appointment of justices of the peace and police magis-
trates, and the conclusion seems to me to be irresistible that it was
intended that the appointment of these and other officers, whose duty it
should be to aid in the administration of justice, should be left in the
hands of the Provincial Legislatures. (pp. 403-405.)

In 1896, In re Small Debts Act (3), the full court of
the Supreme Court of British Columbia had to pass upon
a controversy touching the validity of a statute investing
justices of the peace with small debts jurisdiction up to
$100. The argument based upon the absence of author-

(1) 2 BCR. 12. (2) 15 Ont. R. 398.
: (3) 5 BLC.R. 246.
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ity in the provinces to legislate touching the prerogative 1938
was rejected on the authority of the Maritime Bank’s case Rererence
(1), which had, in the meantime, been decided. I do not " AUTHos-

dwell upon the able 'judgments delivered by McCreight and ngncl;%%h;s
Walkem JJ. but it is necessary to take note of that of Vesreosy

Drake J., in view of the importance that has been attached 'fr‘I‘fNAng:
to some language of his in the earlier judgment, already mueCam-
mentioned, delivered some six years before in 1890 and &ﬁlfoi?g;,
before the decision in the Maritime Bank’s case (1). In his 2ECui-
judgment in 1896, Mr. Justice Drake makes it plain that marrmp

in his view sections 96 and 97 of the British North America o ye

Act recognize provincial courts and judges other than those v?;:‘;‘,‘ig’n
enumerated in section 96; ‘and at the conclusion of his Crmwbren’s

judgment he uses these words: %‘égiﬁ'

In holding this particular Act intra vires, I do not intend to lay °F Oﬁmo.
down any strict line of demarcation between the courts over which the DuffC.J.
Dominion Government have the power of appointing and paying the —_—
judges, and those other smaller and inferior courts which the Provineial
Legislature may establish. No line can be drawn; every case must
depend on the particular circumstances, and will be dealt with when the
necessity to do so arises,

I consider it important to call attention to these words
because a construction has been put upon a passage which
has been cited and relied upon in his earlier judgment in
Burk v. Tunstall (2) which would give to section 96 a wider
scope and make it applicable to all provincial courts. The
discrepancy is easily understood when the judgment in
Burk v. Tunstall (2) is read as a whole. In that case,
which was an application for a writ of prohibition, nobody
appeared in opposition to the application and there was
no argument in support of the validity of the impugned
legislation. The controversy concerned the Mining Court
of British Columbia, a court established prior to Con-
federation. After Confederation the jurisdiction of this
Court had been increased by successive increments until
the jurisdiction exercised by the Mining Court was vastly
more important than that exercised by any County Court
in Canada. In British Columbia from the beginning there
were officials styled Gold Commissioners who within their
respective districts were charged with very important ad-
ministrative functions under the Mineral Act, under other
statutes and in still other respects. By the Act constitut-

(1) 18921 A.C. 437. (2) (1890) 2 BCR. 12,
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ing the Mining Court, the Gold Commissioner of the
District was made the judge of that Court. Mr. Justice
Drake undoubtedly held the view that the Mining Court,
as constituted in 1890, was a court within the contempla-
tion of s. 96; but it is right to point out that there is no
sort of resemblance between the jurisdiction and powers
of the Mining Court of British Columbia at that date
and the jurisdiction of the tribunals we have now to con-
sider. The Mining Court was a court of record and was
in explicit words invested with the authority of a court
of law and equity to deal with all manner of disputes con-
cerning mining lands, mining property, mining rights, and
in respect of claims for supplies against free miners (who
would virtually constitute every corporation and individ-
ual of the population of a mining district) without restric-
tion as to amount or value, with authority to issue writs
of ca. sa. ne ereat and so on. I do not doubt that the
actual decision of Mr. Justice Drake in that case was right.

A passage from his judgment expressing certain views
as to the construction of section 96 is quoted with approval
in the judgment of the Judicial Committee of the Privy
Council in Martineaw v. Montreal City (1). Their Lord-
ships’ observations are in these words:

But by s. 92, head 13, of the Act, as is well remembered, there is
conferred upon the Provincial legislature the exclusive right of making
laws in relation to property and civil rights in the Province and (by
head 14) in relation to the administration of justice in the Province,
including the constitution, maintenance and organization of Provincial

_Courts, both of civil and criminal jurisdiction, and including procedure

. in civil matters in these Courts. These exclusive Provincial powers have

made it extremely difficult in many cases to draw the line between legis-
lation which is within the competence of the Province under s. 92 of the
Act, and legislation which is beyond its competence by reason of s. 96.
This observation may be illustrated by two instances, neither of them
remote from the present case, the first on the one side of the line and the

"second on the other. In Regina v. Coote (2) it was held by this Board,

in an appeal upon which, it must be noticed, the respondent was not
represented, that certain statutes of Quebec appointing officers named
“fire marshals,” with power to examine witnesses under oath and to
inquire into the cause and origin of fires and to arrest and commit for
trial in the same manner as a justice of the peace, was within the
competence of the Provincial legislature. On the other hand, in a British
Columbia case in 1890—Burk v. Tunstall (3)—it was held by Drake J.
that while it was within the competence of the Province to create mining
courts and to fix their jurisdiction, it was not within its competence to

(1) [1932]1 A.C. 113, at 121-122. (2) (1873) LR. 4 P.C. 599.
(3) (1890) 2 BCR. 12.-
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appoint any officers thereof with other than ministerial powers, The 1938
learned judge, in the course of his judgment, referring to s. 96 of the R —

. - . - EFEREN CE
Act, observes, as their Lordships think with reason: 76 AUTHOR-

It is true that the language used in tha® section is limited to _ITYTO

the judges of the superior, district and county courts in each Prov- FPERFORM
. N . UNCTIONS
ince, and it might be contended that these Courts having been “yporenpy

expressly named, all other Courts were excluded. If this were so the rmE Apop-
Provincial legislature would only have to coastitute a Court by a TION Acr,
special name to enable them to avoid this clause. But in the section D{gig%ﬁg i
itself, after the special Courts thus named, ths Courts of probate in qporon Acr,
Nova Scotia and New Brunswick are excepted from the operation rgeCuiL-

of the clause, thus showing that s. 96 was intended to be general DREN oF UN-

n 3 3 MARRIED
'm 1ts operation, . ' . . . ' PARENTS
This passage in their Lordships’ judgment is the basis SCT,THE

ESERTED

“on which the argument directed against the jurisdiction Wives’'anp
of courts of summary jurisdiction in this and in other cases {HILPREN'S
of recent years, has mainly rested. It has, I venture to think, a~ceAcr,
been misunderstood but it has been cited again and again OxTazio.
as authority for the proposition that it is incompetent to DuffCJ.
the provincial legislatures to legislate for the appointment
of any officer of any provincial court exercising other than
ministerial functions, and for the proposition that s. 96 is
general in 1ts character in the sense that all provincial
courts come within its scope, including courts of summary
jurisdiction such as justices of the peace, and that, as re-
gards all such courts exercising, at all events, civil juris-
diction, the appointment of judges and officers presiding
over them is vested exclusively in the Dominion.

It is quite clear, I think, that this is a wholly unwar-
ranted view of Martineau’s case (1) and I shall revert to
the judgment of their Lordships a little later. It is neces-
sary, I think, before doing so, to consider a little further
the judgment of Mr. Justice Drake in Burk v. Tunstall (2).

That judgment is based on two grounds. One ground is
that the appointment of all judges, without distinction,
being matter of prerogative right, is, conformably to the
view of the minority of the judges of the Supreme Court
of New Brunswick in Ganong v. Bayley (3) (which in 1890
was still the view of the Department of Justice), entire-

ly outside the ambit of provincial jurisdiction in relation

. to the administration of justice and the constitution of
courts. The judgment is also put on the ground indi-
cated in the passage quoted above from the Judicial Com-

(1) [1932] AC. 113. (2) (1890) 2 B.CR. 12,
(3) (1877) 2 Cart. 509.
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mittee in Martineau’s case (1) that the Mining Court was
a court within the purview of section 96. Mr. Justice Drake
did, I am convinced, intend to say that, under its powers
in relation to the administration of justice and of consti-
tution of courts of the province, a province has no power
to appoint any officer of any such court other than officers
charged with strictly ministerial functions. The view he
then held touching the prerogative necessarily excluded
from the authority of the provinces power to appoint
judges of provincial courts, including judicial officers such
as magistrates and justices of the peace, which he con-
sidered was vested exclusively in the Governor General;
and he intended to say that this exclusive authority was in
no way restricted by section 96. He would not have
taken this view had his attention been called to Regina
v. Coote (2); but, as mentioned above, he had not the
benefit of any argument in support of the legislation.

. As I have already observed, his views had changed in
1896 and his judgment of that year gives the simple
explanation, viz., that he loyally accepted, as, of course,
it was his duty to do, the judgment of the Judicial Com-
mittee in the Maritime Bank’s case (3) as negativing the
views he had formerly held with regard to the prerogative.
He points out in the later judgment that the views of the
Chief Justice and of Duff J., in the New Brunswick case
(4), touching the prerogative had necessarily been dis-
placed by the Maritime Bank’s case (3). Therefore, he
definitely recognized, as appears from the passage I have
quoted, the authority of the Province to constitute courts
to which section 96 has no application and to appoint the
judges or judicial officers to preside over them.

After the decision in the Maritime Bank’s case (3) down
to the judgment of the Judicial Committee in Martineau’s
case in 1932 (5), the view, to which effect was given in
Regina v. Bush in 1888 (6), and in the British Columbia
case, In re Small Debts Act, in 1896 (7), was generally
accepted in Canada; the view, that is to say, that it is com-
petent to the provinces to legislate for the appointment of

(1) 19321 AC. 113, at 121-122. (5) 119321 AC. 113.
(2) (1873) LR. 4 P.C. 599.
(3) [1892]1 AC. 437. (6) 15 Ont. R. 398.

(4) Ganong v. Bayley, (1877)

2 Cart. 509. N5 BC;{. 246.
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justices of the peace and invest them as well as other courts 1938
of summary jurisdiction with civil and criminal jurisdic- Rererence

. . .. A -
tion. Even the Department of Justice accepted this view, ™ 7o2F

as appears from the report of Mr. Fitzpatrick, as Minister Plzgf:g%!ms
of Justice, of December 31st, 1901, where, in referring t0 Vesrep sy

the district courts of the Province of New Brunswick in- THE Apoe-

TION Act,

vested with a jurisdiction to deal with claims on contract tueCHuw-
. : ) DREN’s Pro-
up to $80 and in tort up to $40, he says: TECTION Acr,
These courts appear, however, to be intended to take the place of the szgﬁ (g;%[;-

parish courts and magistrates’ courts, having limited civil jurisdiction, waRrrIED
heretofore established, and they are not courts in the opinion of the PARENTS
undersigned having the dignity of the district courts intended by the ACT,THR

British North America Act. \I;»)'fvsfs?fgn

In 1917 there was a reference by the Lieutenant-Gover- {FILDREN's
nor in Council of Alberta touching the validity of the Small ANCE Acr,
Debts Recovery Act of that province (1). The question ki
was fully discussed in the judgments of Harvey C.J. and
Beck J. and determined in the sense of the British Colum-

bia decision of 1896.

The attack on the validity of such provincial legislation
based upon the argument drawn from the Justice Depart-
ment’s theory as to prerogative powers having received
its quietus from the decision in the Maritime Bank’s case
(2), justices of the peace of almost every province of
Canada, along with other courts of summary jurisdiction,
exercised without question civil jurisdiction in the char-
acter of small debts courts and otherwise until the judg-
ment of the Privy Council in Martineau’s case (3) which
seemed to start a fresh series of attacks upon the provin-
cial jurisdiction in relation to the administration of justice.

Now, I think the observations of the Judicial Committee
in Martineau’s case (3) were not directed to magistrates’
courts and courts of justices of the peace or, indeed, to
courts of summary jurisdiction of any kind; and, when
the whole of the passage in Lord Blanesburgh’s judgment
on pages 121 and 122 is read, this seems to be clear. It is
quite true it is observed that the respondent was not
represented in Regina v. Coote (4), but it must be noticed
that in that case the Court of Queen’s Bench in Quebec
had unanimously held the legislation in question there,

Duff C.J.

(1) In re Small Debts Recovery (2) [1892]1 AC. 437.
Act, [1917] 3 W.W.R. 698. (3) [1932] AC. 113,
(4) (1873) L.R. 4 P.C. 599.
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1938 ‘which provided for the appomtment of fire marshals, with
Rerenence  the powers of justices of the peace, -and with authority to
re ﬁgﬂ‘;"“‘ investigate and report on the origin of fires and to commit

Perrory ~ persons for trial if the facts should warrant that course, to
Funcrions

Vesten sy | D€ Within the competence of the: provmclal legislature and
TTIonENALI\)gi- this their Lordships appear to have considered, as did the
rre Cri Court of Queen’s Bench, a questlon ‘upon which it was
o Ap. Tiecessary to pass; and they did so by expressly approving
tHE CHIL-  the decision of the Court of Queen’s Bench.

- DREN OF UN-
P ammEs - But their Lordships’ judgment in Martineau’s case (1)
fgf’::;: does not profess to overrule the previous decision in Regina
V?I%SEFSRT\?D v. Coote (2) which, it may be observed, was decided by a
Crmprex's poard that included Sir Montague,Smlth
i“;égﬁ:;‘ I have already said that, in- my view, Drake J. in the
or Onmamo. earlier case did mean to say that section 96 applies to all
DufCJ. provincial courts of every description because his view as
- —  touching the prerogative necessarily excluded the authority
of the provmce but it is equally clear to me that their
Lordships in the Privy Council, had not their attention
~ called to this aspect of the subject and are not giving their
* sanction to the words of Drake J. in the extended sense in
~ which I think he intended to employ- them. Indeed, it is
quite plain that they could not do so con51stently with the -
previous decision in Regina v. Coote (2) which explicitly
_recognized the authority of the provinces to legislate for
the appointment of Judlclal -officers ‘with the powers of -
- justices of the peace; and, as I humbly think, it cannot be -
supposed that their Lordships could have given their-adher-
ence to a pronouncement at variance with all Canadian
decisions and all Canadian practice since 1892 without some
rexerence to such decisions and practice.

“ It cannot; therefore, be serlously disputed that on enact-
ment of the British North America Act, and on the subse-
quent extension of the Act to the provinces of British
Columbia and Prince Edward- Isla,nd magistrates and jus-
tices of the peace remained outside the scope of seetion 96.
Some more or less obvious_consequences follow from that.

“At the date .of the Union, in_ Upper Canada, ]ustlces
of the peace exercised jurisdiction in -civil matters; in
respect notably -of -claims for wages- and of orders for the
protection of the earnings of married ‘women. In Nova
Scotia they possessed. a small debts JuI‘lSdlCthH up to $80

(1) [1932] AC. 113.- (2) (1873) LR. 4 PC. 499‘
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in contract and to a lower limit in tort. In British Colum- 1038
bia, they possessed jurisdiction in respect of protection Rermrence

. . . . R—
orders, in respeet of claims for ferry tolls, in respect of line ™ ‘};ifﬁf

fences; and in disputes respecting the ownership of stolen Prsromm
Funcrions

cattle. At least in the Maritime provinces, in Quebec and Vestep py

British Columbia there was, under the Seamen’s Acts and 'frﬁ,A:g;‘
under the Merchants Shipping Act, jurisdiction to enter- THECHu-
tain claims for seamen’s wages. Tlisﬂc?l‘lfoil’:sfg';‘,

By section 129 (B.N.A. Act) it was enacted as follows: Df‘;‘frgfgﬁ_

Except as otherwise provided by this Act, all laws in force in Canada, wmaRrrIED
Nova Scotia, or New Brunswick at the Unlon and all Courts of Civil PARENTS

and Crlmmal Jurisdiction, and all legal Commxssxom Powers, and Authori- ‘ngm;‘éﬁ
ties, and all Officers, Judicial, Administrative, and Mlmsterlal existing Wives’ \np

thereln at the Union, shall contmue in Ontario, Quebec, Nova Scotla and CHILDREN’S
New Brunswick respectlvely, as if the Union had not been made; subject MAINTEN-
nevertheless (except with respect to such as are enscted by or exist under ANSE Acr,
Acts of the Parliament of Great Britain or of the Parliament of the oF _EMO
United Kingdom of Great Britain and Ireland,) to be repealed, abolished, Duff C.J.
or altered by the Parliament of Canada, or by the Legislature of the —
respective Province, according to the Authority of the Parliament or of

that Legislature under this Act.

The effect of this section, of course, was that the authority
of magistrates and justices of the peace in these civil mat-
ters, as well as of all judicial officers not within section 96
continued after Confederation in the provinces mentioned,
subject to alteration by the legislature.

As regards seamen’s wages, the Dominion, no doubt,
possessed some authority to deal with that subject under
section 91 and the jurisdiction of magistrates under the
Merchants Shipping Act continued unaltered; and, in the
case of Inland Waters, jurisdiction was given to justices of
the peace in respect of such claims by a statute of 1873.

As regards jurisdiction in all the other matters men-
tioned, there can be no doubt that the Dominion possesses
no authority under the B.N.A. Act to abate it by one
jot. The B.N.A. Act, therefore, by its express terms pro-
vided for the continuance of courts possessing civil jurisdic-
tion which were not within the scope of section 96 and
concerning the powers of which the provinces had exclusive
authority in virtue of section 92 (14).

The provinces acquired plenary authority, not only to
diminish the jurisdiction of such courts, but also to in-
crease it, subject only to any qualification arising in virtue
of s. 96.

(1) (1873) L.R. 4 P.C. 599.
06971—2
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1938 My view of the effect of s. 96 as regards such courts
Rererence  existing at the date of Confederation (that is to say, out-
re AUTHOR- side the scope of that section) is this: the provinces became
Fzﬁ!gggb;s endowed with plenary authority under s. 92 (14), but, a
Vestepsy province is not empowered to usurp the authority vested
TTﬁ)’;AZ‘C’;' exclusively in the Dominion in respect of the appointment

mae CHI- of judges who, by the true intendment of the section, fall
DREN’S PrO- . 5. . . .

ecrion Acr, Within the ambit of s. 96, or to enact legislation repugnant
ngggpﬂtllbﬁ- to that section; and it is too plain for discussion that a

JeamamED province is not competent to do that indirectly by altering
Acr.ruz the character of existing courts outside that section in such
%ﬁi?i?n a manner as to bring them within the intendment of it
Cumpren’s while retaining control of the appointment of the judges
I‘fggffgj presiding over such courts. That, in effect, would not be
or Onmarto. distinguishable from constituting a new court as, for exam-
DuficJ. ple, a Superior Court, within the scope of section 96 and
" assuming power to appoint the judge of it. In principle,
I do not think it is possible to support any stricter limita-
tion upon the authority of the provinces, and I do not
think what I am saying is in substance inconsistent with
what was laid down by Lord Atkin speaking on behalf of

the Judicial Committee in Toronto v. York (1).

One of the contentions of the appellants in that case was
that the Ontario Municipal Board was invalidly consti-
tuted as being a Superior Court constituted in violation of
sections 96, 99 and 100 of the British North America Act.
The conclusion of their Lordships in the Privy Council on
this contention was that the Municipal Board is primarily
in “pith and substance,” an administrative body. As to
Part III of the Act (22 Geo. V, 1932, cap. 27), especially

sections 41-46, 54 and 59, in which the Board

shall for all purposes of this Act have all the powers of a court of
record (sec. 41),

and

shall as to all matters within its jurisdiction under this Act have authority
to hear and determine all questions of law or of fact (sec. 42),

and °

for the due exercise of its jurisdiction and powers and otherwise for
carrying into effect the provisions of this or any other general or special
Act, shall have all such powers, rights and privileges as are vested in the
Supréeme Court with respect to the amendment of proceedings, addition
or substitution of parties, attendance and examination of witnesses, pro-
duction and inspection of documents, entry on and inspection of property;

(1) [19381 AC. 415,
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enforcement of its orders and all other matters necessary or proper there- 1938
for (sec. 45), —

. . L. . . . _ Rererence
their Lordships said it was difficult to avoid the conclusion re Avrror-

that the sections in question purport to clothe the Board pggroms

with the functions of a Court, and to vest in it judicial FuNcrions

VESTED BY
powers, and held that ' THE ADOP-
so far, therefore, as the Act purports to constitute the Board & Court of TION Act,
Justi 1 to a Superior, District, or County Court it i to [THE CHiL-
Justice analogous to a Superior, District, or County Court it is pro tanto pe\s Pro-
invalid. | TECTI%\Y Aer,

.. . - : . a1 . tHE CHIL-
But it is obvious that their Lordships were not considering, 7o¢ o tre.

because there was no occasion to do so, the distinction be- MarrED
tween the courts that come within the intendment of sec- Acr,tae
tion 96 of the British North America Act and other courts peorst=>

or tribunals. CHILDREN’S
MAINTEN-

In effect, it was argued before us that provincial legis- ance Acr,
lation is repugnant to section 96 if in any particular the o ONTA¥©:
jurisdiction of one of these courts of summary jurisdiction DuffCJ.
existing at the date of Confederation is increased. That,
in my view, is quite inadmissible in principle as it is incom-
patible with practice and authority since Confederation
with the exception of one or two decisions in very recent
years which are put upon the authority of Martineau’s
case (1).

Before proceeding further, it will be convenient to ad-
vert to some general considerations. In the argument
addressed to us there is an underlying assumption that
the interest of the people of this country in the inde-
pendent and impartial administration of justice has its
main security in sections 96, 97 and 99. Now, there were
weighty reasons, no doubt, for those sections, and a strict
observance of them as regards the judges of courts within
their purview is essential to the due administration of jus-
tice. But throughout the whole of this country magistrates
daily exercise, especially in the towns and cities, judicial
powers of the highest importance in relation more par-
ticularly to the criminal law, but in relation also to a
vast body of law which is contained in provincial statutes
and municipal by-laws. The jurisdiction exercised by these
functionaries, speaking generally, touches the great mass of
the people more intimately and more extensively than do
the judgments of the Superior Courts; and it would be an
extraordinary supposition that a great community like the

(1) [1932]1 AC. 113.
86071—23
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province of Ontario is wanting, either in the will or in the

capacity, to protect itself against misconduct by these
officers whom it appoints for these duties; and any such
suggestion. would be baseless in fact and altogether
fallacious as the foundation of a-theory controlling the

‘construction of the B.N.A. Act.

Moreover, except in the case of the Superior Court judges
of the provinces, who, by force of section 99, hold office
during good conduct and are removable only by the

Governor General on address by the Senate and the House

of Commons, the British North America Act provides no

‘security of tenure for judges coming within s. 96.
-CHILDREN'S

It is very clear to me, therefore, that, if you were justified
in holding that by force of s. 96 the provinces have been
disabled since Confederation from adding to the jurisdic-
tion of judges not within that section, there would be
equally good ground for holding that by force of s. 99 the
provinces are disabled from extending the jurisdiction of
the County Courts and the District Courts in such a way

~ as to embrace matters which were then exclusively within

the jurisdiction of Superior Courts. .

Now, the pecuniary limit of claims cognizable by County
Court judges has been frequently enlarged since Con-
federation and nobody has ever suggested so far as I know
that the result has been to transform the County Court
into a Superior Court and to bring the County Court

judges within s. 99. Perhaps the most striking example

of these enlargements of jurisdiction was that which
occurred in British Columbia when the jurisdiction of the
Mining Court, after the judgment of Mr. Justice Drake
referred to above, was transferred to the County Court,
and the County Court in respect of mines, mining lands
and so on was given a jurisdiction unrestricted as to
amount or value with all the pewers of a court of law or
equity. ‘

It has never been suggested, so far as I know, that the
effect even of that particular enlargement of the juris-
diction of the County Courts of British Columbia was to
deprive the County Court and the County Court judges

~of their characters as such. and to transform them into

Superior Courts and Superior Court judges; or that s. 99
has, since these increases took place, been applicable to
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County Court judges. In point of fact, as everybody 1938
knows, the practice has been opposed to this. REFERENCE
If the provinces have no authority to increase the juris- " 40rHE0%
diction of the County Courts without depriving them of Psrrory
. / s e ge . FuncrioNs
their character as such, then no such jurisdiction exists Vesteosy
anywhere. As Mr. Justice Strong, speaking for this Court, 752 Apop-

said in Re County Courts of British Columbia (1): 1HE CHIL-

% ok % e e s - . . . . _._ DREN’S Pro-
The jurisdiction of parliament to legislate as regards the juris- recTION AT
diction of provincial courts is, I consider, excluded by subsection 14 of “pgg CHiL-

s. 92, before referred to, inasmuch as the constitution, maintenance and pren or UN-

organization of provincial courts plainly includes the power to define the MARRIED
PARENTS

jurisdiction of such courts territorially as well as in other respects. This Acr, THE
seems to me too plain to require demonstration. DESERTED
In answer to the suggestion that a territorial increase (‘;‘;{I‘n’ﬁ B
of jurisdiction ought to be followed by & fresh commission Mantex-
to the judge of the County Court, he observed that the o;NOCIEqéﬁé.
suggestion was a ‘ preposterous” one. DECY
There is a strong current of authority against the prop- ~— —"
osition I am discussing. Small debts courts presided over
by judges appointed by the provinces were established in
New Brunswick in 1877, in British Columbia in 1895, in
Alberta in 1917, and, no doubt, elsewhere, and the validity
of this legislation has been uniformly sustained. The juris-
diction of the Nova Scotia magistrates in such matters
(vested in them before Confederation) is still exercised
without challenge.
In French v. McKendrick (2), the Court of Appeal in
Ontario unanimously held the Division Courts, courts
established before Confederation, exercising jurisdiction in
contract and in tort within defined limits as to amount and
value, presided over, by the statute constituting them, by
a County Court judge or by a member of the bar named
“as deputy by one of the judges, not to be courts within
the scope of s. 96. The Court of Appeal unanimously
took the view that the enactment authorizing the appoint-
ment of a deputy judge from the bar by a County Judge
was competent and also that legislation enlarging the
pecuniary limits of jurisdiction was competent.
I agree with the view expressed by Mr. Justice Drake,
in his judgment in Re Small Debts Act (3), that it is
inadvisable to attempt to draw an abstract line for the
purpose of classifying courts as falling within section 96 or

(1) (1892) 21 Can. S.C.R. 446, at (2) (1930) 66 Ont. L.R. 306.
453. (3) (1896) 5 B.C.R. 246.
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1938 otherwise. I think, with respect, that this is not in the

Rererence least inconsistent with Lord Atkin’s observations in Toronto

re AUTHOR-
mymo Ve York (1).

Fft’ﬁ?ggg‘gs Then, it should be observed that, if y6u have a provin-

Vestepey clal court outside the scope of s. 96 and the province
$§,ﬁ,‘§;’§,§' enlarges its jurisdiction or its powers, but not in such a
D'f}gig%%_ manner as to constitute a court of a-class within the in-
ecrion Acr, tendment of s. 96, I, as a judge, charged solely with the
ke E):FH[III;- application of the law, have no further concern with what

marrien  the legislature has done. It is no part of my function as
PARENTS . . . .

Acr,tae @ judge to consider whether, if the province should go on
v{?&i‘g}?& enlarging the jurisdiction and powers of the court, it might

Crmwpren’s arrive at a point when the tribunal would cease to be one
1}“;;’;%' outside the ambit of s. 96. I have nothing to do with that.
orOnmario. Tt may be a very excellent ground for disallowance of
DufiCJ. the legislation by the Governor General. Even if I am
~  satisfied that there is something in the nature of an abuse
of power, that in itself is no concern of mine. If, in its
true character, the legislation is legislation concerning the
administration of justice and the constitution of provincial
courts and is not repugnant to the B.N.A. Act as a whole,
that is the end of the matter. As Lord Herschell said in
the first Fisheries case (2), the supreme legislative power
is always capable of abuse, but the remedy lies with those
who elect the legislature. In the case of provincial legis-
- latures there is the additional remedy which the Imperial
Parliament has committed to the Governor General and.

not to the courts.

I am unable to accept the view that the jurisdiction of
inferior courts, whether within or without the ambit of
s. 96, was by the B.N.A. Act fixed forever as it stood at
the date of Confederation.

Coming now to the legislation before us. I do not intend
to examine it in detail. Let me first observe that the juris-
diction of the Legislature to pass the Adoption Act appears
to me too clear for discussion-and I add nothing to that.

The remaining three statutes fall into two classes. As
regards the Children of Unmarried Parents Act and the

(1) [1938] AC. 415,
(2) Attorney-General for Canada v. Attorneys-General
for Ontario, Quebec and Nova Scotia, [1898]
AC. 700, at 713. -
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Deserted Wives' and Children’s Maintenance Act, these 1938
statutes, broadly speaking, aim at declaring and enforcing Rererence
the obligations of husbands and parents to maintain their ™ é;ffg""

wives and children and these, self-evideatly, are peculiarly Perrorm
.. . . FuNcTioNs
matters for provincial authority. As regards the main- "Vesrensy
tenance of illegitimate children and deserted wives and 'iﬁ)‘;ﬂ’g{,"
children, the public responsibility, as already mentioned, T=e pnnf-
rests exelusively with the provinces and it is for the pro- T",;‘;ﬁ‘oipfg;,
vincial legislatures, and for them alone, to say how the D’fgﬁgfg;_
incidence of that responsibility shall be borne. The enact-  marrmn
ments are closely analogous to certain of the enactments fgf;"l;rms

forming part of the Poor Law system as it has developed WDESEETED
in England since the time of Elizabeth; and the jurisdic- c;ff:@g:
tion vested by these statutes in magistrates and judges of l‘f;q‘g;f;
the Juvenile Court is not in substance dissimilar to the orOxtao.
jurisdiction of magistrates under that system. I agree with pusca.
the Supreme Court of British Columbia in Dizon v. Dixon — ——
(1) that there is no little analogy between the pre-Con-
federation legislation in British Columbia and in Ontario
by which the earnings of the wife, which are the property
of the husband, can be taken from the husband by a
protection order and placed under the control of the wife.
I agree with that, on the assumption upon which the argu-
ment against this legislation proceeded, that a maintenance
order against a delinquent husband at the instance of a
deserted wife is to be treated as on the same footing as
alimony.

I think, with great respect, however, that the matter is
of little importance. The subject is envisaged by these
statutes from a different point of view. It is dealt with
from the point of view of the obligation of the community
and of the husband to the community. That is to say, it
recognizes, first, the obligation of the community to pro-
tect women and children afflicted by misfortune through
the default of their natural protector in the discharge of his
natural obligations and, as one means of securing that end,
it imposes upon the defaulting father and husband the legal
duty enforceable by summary proceedings to support his
children and his wife. The statute places the obligation to
care for the deserted wife and children on the shoulders of
that member of the community whose duty it is to the

(1) (1932) 46 B.C.R. 375.
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1988 "ommunlty as well as to his family to bear the burden.
Rmmxmca The distinction is well 'brought out in a passage in a
’e“;*;’YTfOOR' _judgment of Lord Atkin in Hyman v. Hyman (1), cited

Porrorm i Mr. Scott’s factum:

I‘T‘;;I;gg;(;lis While the marriage tie exists the husband is under a legal obhgatlon

THE Apop- to maintain his wife. The duty can” be .enforced by the wife, who can
TION Act,” pledge his credit for necessaries as an agent of necessity, if, ‘while she

D’II‘II;IE\;I(SJII:{J;LO- lives apart from him with his consent, he either fiils to pay her an agreed
TECTION ACT, allowance or fails to make her any allowance at all; or, if- she lives

tHE CHiL- apart from him under a decree for separation, he fails to pay the alimony -
DREN OF UN- ordered by the Court. But the duty of the husband is also a public
MARRIED *  ohligation, and can be enforced against him by- the State under the

Il;ggEggg Vagrancy Acts and under the Poor Relief Acts. -

Qesmmo - One further point made against this feature of the
Cumoren’s statute is that there is no pecuniary limit. This again I
l\fﬁgfg regard as of small importance. The jurisdiction is not
oF ONTari0. without limit; it is necessarily limited by the purpose
DuicJ. for which the order is made.
T In Clubine v. Clubine (2) the Court of Appeal for
~ Ontario, following the judgment of the Court of -Appeal
for Alberta in Kazakewich v. Kazakewich (3), held that
section 1 (1) of the Deserted Wives’ and Children’s Main-
~ tenance Act is ultra vires on the ground that it is beyond
_ the powers of a provincial legislature to invest a court of
. summary Jurlsdlctlon such as a magistrate’s court, with a
jurisdiction theretofore excluswely exercised by a Superior
Court of the province. I have given my reasons for think-
_ ing that the proposition in that sweeping form cannot be
sustained and, with the greatest possible respect, I think,
'mioreov,er, that the Court of Appeal for Ontario have not
given due weight to the special character of the jurisdic-
tion vested in the courts of summary: jurisdiction under.
the Deserted Wives' and Children’s- Maintenance Act, or
to- the close analogy between - that jurisdiction "and the
Jurlsdlctlon exercised for centurles by courts of summary
v,]ur_lsdlctmn in England and in Canada. With the greatest
- possible respect, I am unable to concur in the decisions in .
Clubine v. Clubine (2) and Kazakewich v. Kazakewich (3).
~In Rex v. Vesey (4) the Supreme Court of New Bruns-
chk pronounced a decision based upon the view that such
legislation was not beyond the competence of a provincial
leglslature —

(D) 19291 AC. 601, at 628: ~  (3) [1936] 3 W.W.R. 699,
- (2) 19371 OR. 636. - . . - (4 (1937) 12 M.PR. 307.
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Looking at the question in controversy from the point {%35
of view most favourable to the attack, the question one Rererewce
must ask oneself is this: does the jurisdiction conferred ™ AUTHOR-

upon magistrates under these statutes broadly conform to _Perrorm
a type of jurisdiction generally exercizable by courts of B{};ﬁﬁ;ﬁ"ﬁ
summary jurisdiction rather than the jurisdiction exer- 72° A[{’g:'
cised by courts within the purview of s. 96? There can be raeCamn.-
. . DREN’s Pro-
only one answer to that question. It is proper beyond rgemon Acr,
doubt to look at the practice in England for this pur- ngfrgfgl;_
pose (Croft v. Dunphy) (1). The summary of statutes in  marrmn
the factum for British Columbia is conclusive. Moreover, ig’;?;:

the statute referred to by Mr. Scott, and printed in full Doserrep
also in the factum for the Dominion, of the year 1718 (5 CHIDEINS
Geo. I, ch. 8), entitled “An Act for the more effectual %’?Lﬁff&'
relief of such wives and children, as are left by their hus- or Oxrsro.
bands and parents, upon the charge of the parish,” bears pugc.y.
a close analogy to this feature of the legislation which is —
that upon which the attack is mainly based. This statute
was certainly in force in British Columbia at the date of
Confederation and, probably, was in force in Ontario.

Coming to the Children’s Protection Act. Having regard
to the purpose of the Act and its machinery, it appears
to-me to be precisely the kind of legislation which might
be described as the modern counterpart of the Poor Law
legislation in those features of it which are concerned with
the care of neglected children. With great respect, I am
unable to perceive any ground upon which it can be
validly affirmed that magistrates exercising jurisdietion
under this statute are entering upon a sphere which,
having regard to legal history, belongs to the Superior
Courts rather than to courts of summary jurisdiction; or
that in exercising the functions attributed to them by this
legislation they come within any fair intendment of sec-
tion 96.

It is proper, perhaps, to advert particularly to the ecir-
cumstance that, by section 26 of the statute, a Supreme
Court judge has authority at any time to put an end to
the guardianship of a Children’s Aid Society and to return
the child to the parents (Re Maher (2)).

Having given my reasons for thinking that these statutes
are validly enacted in respect of the jurisdiction vested in

(1) 19331 A.C. 156, (2) (1913) 28 Ont. L.R. 419,
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1938 the magistrates and justices of the peace as such, I come
Rererence NOW to the Juvenile Court.
re AUTHOR- There is one general observation which must first be
F%E;gg?;: S made. If you have a jurisdiction which can be exercised
Vestepsy DY a tribunal not within section 96, that is to say, by a
ig‘;ﬁ’gf‘ tribunal presided over by a judge or officer appointed by
rue Cun- the province, it is entirely for the province to say how the
T';RCETI}’&I:ARST tribunal shall be constituted and by what name judicial
e SFH[’I’;_ officers presiding over it shall be called. Regina v. Coote
mareiep (1) is, on this point conclusive.
PARENTS  Now, the Juvenile Court is recognized and, to my mind,
Deseertep  properly beyond all doubt recognized as a properly consti-

gvnlxvfnsas? 's tuted court for the purpose of dealing with offences under
‘ lldlﬁégf\"&' the Dominion Juvenile Delinquents’ Act, 1929 (19-20 Geo.
orOxmarwo. V, ch. 46) and the amendments of 1935 and 1936 (25-26
Duicg. Geo. V, ch. 41, and 1 Edw. VIII, ch. 40).

— Jurisdiction under the old law of the Province of Canada
in respect of offences by juvenile delinquents was -exer-
cisable by two justices of the peace, by a recorder, or by a
stipendiary magistrate. A Juvenile Court constituted for
exercising this jurisdiction in respect of juvenile offenders
is plainly to my mind a court not within s. 96 and it
does not become so by virtue of the fact that the officers
presiding over it are invested with further jurisdiction of
the same character as is vahdly given to magistrates and

justices of the peace.
All the Interrogatories will, therefore be answered in

the affirmative.

The questions referred answered n the

affirmative.
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