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Constitutional law—Natural Resources Agreement of 1929, section 2—
Timber leases issued by Dominion—Increase of dues by province on
renewals—W hether wultra wvires the province—Right of province to
alter dues at discretion— Terms” of licenses—Dues alleged to be
prohibitive—Acceptance by licensee of licenses issued by province—
The Dominion Lands Act (D), 1908, c. 20—The Provincial Lands Act
(Alta.), 1931, c. 48, and 1939, c. 10

The plaintiffs, appellants, for many years prior to 1930, were holders of
licenses to cut timber. These licenses, issued for one year but renew-.
able, had been granted by Dominion officials under the authority of
the Dominion Lands Act. The ground rentals and annual dues were
increased by regulations from 1886 until 1930, when the rates payable
were $10 per square mile for ground rental and $1 for dues per 1,000
feet board measure. In 1929, an arrangement, the Natural Resources
Agreement, was made between the Dominion of Canada and the
province of Alberta, under which all Crown lands were to be trans-
ferred by the Dominion to the province, subject to outstanding obli-
gations which the province undertook to implement; and on the
1st of October, 1930, the provincial officials took over the administra-
tion of these lands. In 1931, the Provincial Lands Act was enacted
and the Dominion Lands Act ceased to have force of law in the
province. Under the authority of the Provincial Lands Act, the
province, for each of the years 1931 to 1939, issued licenses to the
appellants or their predecessors in title in practically the same
form as itheretofore issued by the Dominion. These licenses were
formally accepted, signed and sealed by the appellants; and similar
renewals were issued in each year until 1939. These licenses con-.
tained a clause that the licensee should be entitled to renewal of his
license from year to year, provided that such renewal should be
subject to the payment of such rental and dues and to such terms
and conditions fixed by the regulations in force at the time the
renewal was made. In 1940, by order in council passed under the
authority of a new Provincial Lands Act enacted in 1939, new regu-
lations were made for the disposition of timber lands belonging to
the province and the fixing of dues thereon. On the 25th of July,
1940, 1t was provided that the licensee of timber berths acquired
pursuant to regulations theretofore established under the Dominion
Lands Act should pay dues at the rate of $2.50 per 1,000 feet board
measure, and on the 28th of May, 1941, the rate was increased to $3. -
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On May 30th, 1941, by order in council, it was also provided that 1943
the Minister of Lands and Mines was authorized to grant licenses A;I‘VI;)NY
for the fiscal year ending March 31st, 1942, for the operation of ET AL.
these same berths, subject to the payment of dues on all timber cut .
under such licenses, the rate being made $1.75 per 1,000 feet. The THE
appellants brought an action to have it declared that the province ‘%rglgi:'
had no power to increase the dues payable by them as licensees FOR
beyond the sum of $1 per 1,000 feet, being the sum. payable at AwrsErRTA
the date of the transfer by the Dominion to the province; and it  ETAL.
was contended that, if it has such power, it has not -effectively -
exercised it. The trial judge held that the order in council of the

30th of May, 1941, fixing the rate of dues at $1.75 per 1,000 feet, was

intra vires of the province; but he declared that the regulations

passed by orders in council of the 25th of July, 1940, and of the

28th of May, 1941, in so far as they fixed the rate of dues at $2.50

and $3 per 1,000 feet were ultra vires. The appellants appealed to

the Appellate Division from the first part of the judgment of the

trial judge; and the respondents cross-appealed from the second part

of that judgment. The Appellate Division dismissed the appellants’

appeal and allowed the respondents’ cross-appeal.

Held, affirming the judgment of the Appellate Division ([1942] 2 W.W.R.
554), that the provincial regulations at present being enforced were
not ultra vires and that the appeal should be dismissed with cost.

Held—The provincial government had the right to increase the rates of
dues payable by the appellants over the amount of §l per 1,000
feet named in the Dominion Government regulations at the time
of the transfer. The Dominion licenses then in force were not con-
ditional on the observance by the province of the regulations passed
by Federal orders in council under the Dominion Lands Act. The
terms of the transfer agreement from the Dominion to the province
amount to a statutory novation, as held by the Judicial Committee
in In re Timber Regulations for Manitoba ({19351 A.C. 184). More-
over, upon the facts in the present case, it must be held that the
power possessed by the Dominion to vary the dues became vested
in the province. The appellants, after the transfer, each year for
nine successive years, applied for, received and accepted licenses
from the Provincial Government, thus formally and definitely
accepted its jurisdiction and agreed to abide by its regulations and
paid the fees imposed by the Provincial Government.

Held, also, that the authority so transferred has not been limited or
fettered by the “terms” of the Natural Resources Agreement
(approved and confirmed by statute), and specially by clause 2
under which the province had agreed to carry out the terms of
every subsisting lease or arrangement and not to alter or affect any
of these terms. "In construing the terms of that agreement, sanc-
tioned by legislation which in effect amounts to a constitutional
limitation, it must be held that the provincial authorities have the
right to alter the dues in their discretion, provided that the alteration
is not done with the purpose, or with the effect, of nullifying the
agreement. The question, as to whether such point has been reached,
must be determined according to the facts in each particular case.
In the present case, there is no adequate evidence on which to
decide such question, as held by the appellate court. At the argu-
ment, it was submitted on behalf of the respondents that the orders
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in council when properly interpreted do not impose any rate after
March 1st, 1942; and, accordingly, the appellants. will still be
entitled jo apply again to the courts in the event of any attempt
being made to enforce, in the future, rates which they may deem
prohibitive.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1), dismissing an appeal
by the plaintiffs from the first part of the judgment of the
trial judge, O’Connor J. (2) and allowing a cross-appeal
by the respondents from the second part of the same
judgment.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment
now reported.

S. Bruce Smith K.C. for the appellants.

S. W. Field K.C. for the respondents.
The judgment of the Court was delivered by

Hupson J.—This is an appeal from a unanimous decision
of the Appellate Division of the Supreme Court of Alberta.

The question involved is whether or not the Govern-
ment of Alberta has the right to increase dues payable on
licenses to cut timber on Crown lands, when such licenses
were originally granted by the Dominion Government
prior to the transfer of the lands to the province in 1930.

For many years prior to 1930 the plaintiffs were holders
of licenses to cut timber. These licenses were granted by
Dominion officials under the authority of the Dominion
Lands Act and regulations made thereunder from time to
time,

The licenses were secured at a sale by auction and very
substantial sums were paid therefor by the successful
bidders. They were issued for a term not exceeding one
year but were renewable. _

The form of renewal license issued by the Dominion
Government in 1930 read in part as follows:

Know all men by these presents, that by virtue of the authority
vested in me by the Dominion Lands. Act and by an order of His Excel-
lency the Governor General in Council of the first day of July, 1898, as
amended by subsequent Orders in Council, I, the Honourable Frank

Oliver, the Minister of the Interior of Canada, do hereby, in considera-
tion of two dollars and fifty cents ($2.50) ground rent now paid to me

(1) (1942) 2 W.W.R. 554. (2) (1942) 1 W.W.R. 833.
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for the use of His Majesty King Edward the Seventh, and in considera-
tion of the royalty hereinafter mentioned, give unto R. Ritchie, of the
town of Strathcona, in the province of Alberta, hereinafter called the
licensee, his executors and administrators, full right, power and license,
~ subject to the conditions and restrictions hereinafter mentioned and
contained, and such other conditions and restrictions as are in that
behalf contained in the Dominion Lands Act, and the amendments
‘thereto, and in the regulations respecting timber passed by the Governor
General in Council, to cut timber on the following tract of land (here-
inafter called the “berth” or “berths”), that is to say:

* * *

This license is subject to the following conditions and restrictions
in addition to such of the conditions and restrictions as are in that behalf
contained in the Dominion Lands Act and the amendments thereto and
in the regulations respecting timber passed by order of the Governor
General in Council: _

* x %

2. So long as the licensee complies with the conditions of this license
and of the regulations he shall be entitled to a renewal of his license
from year to year while merchantable timber remains upon the area
licensed, provided, however, that such renewal shall be granted subject
to any change which may have been made in the Regulations increasing
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or altering the rental or dues to be paid, or otherwise varying the terms -

or conditions under which the licenses are granted, etc.

The relevant provisions of the Dominion Lands Act then
in force were as follows:

49. The Governor in Council may make regulations for the disposal
by public competition of the right to cut timber on berths to be defined
in the public notice of such competition: Provided that

(a) no berth shall exceed an area of twenty-five square miles, except-

ing a timber berth granted for the cutting thereon of pulpwood,
which pulpwood berth shall be of such area as may be deter-
mined by the Governor in Council.

(b) no berth shall be awarded except to the person who offers the

highest bonus or bid therefor; and

(c) no offer by tender shall be accepted unless accompanied by the

full amount of the bonus.

50. The person to whom a timber berth is awarded under the last
preceding section shall be granted a license therefor, which license shall
describe the land upon which the timber may be cut, the kind, etc.

51. The license shall be for a term mot exceeding one year, but shall
be renewable from year to year while there is on the berth timber of the
kind and dimension described in the license, in sufficient quantity to
make it commercially valuable, such renewal being subject to the pay-
ment of such dues and to such terms and conditions as are fixed by the
regulations in force at the time the renewal is made.

2. The Minister shall be the judge as to whether the terms and
conditions of the license and the provisions of this Act and of the regu-
lations made hereunder respecting timber berths have been fulfilled.

The ground rentals and annual dues were increased
from time to time by regulation; for example, from 1886
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to 1898 the ground rentals were $5 per square mile and
the dues 5 per cent on the amount of the sales of all
products from the berth. From 1898 to 1920 the ground
rental was still $5 per square mile but dues were 50 cents
per thousand feet board measure. From 1920 to 1921 the
ground rental was $10 per square mile and the dues
75 cents per thousand feet board measure. From 1921
onwards the ground rental was $10 per square mile and
the dues $1 per thousand feet board measure, which were
the rates payable in 1930. The right of the Dominion
to increase these rates is not questioned. In 1929, an
arrangement was made between the Dominion of Canada
and the province of Alberta, by which all Crown lands,
with some exceptions not here material, were to be trans-
ferred by the Dominion to the province, subject to out-
standing obligations which the province undertook to
implement. This arrangement was thereafter incorporated
in a formal written agreement which was subsequently
ratified by Acts of the legislature of Alberta, chapter 21
of the statutes of Alberta 1920, the Parliament of Canada,
chapter 3 of the statutes of Canada 1930, and the United
Kingdom, chapter 26 of the statutes of 1930, being the
British North America Act, 1930. ‘

The material provisions of this agreement are as fol-
lows: :

1. In order that the Province may be in .the same position as the
original Provinces of Confederation are in virtue of Section 109 of the
British North America Act, 1867, the interest of the Crown in all Crown
lands, mines, minerals (precious and base) and royalties derived there-
from within the Province, and all sums due or payable for such lands,
mines, minerals or royalties, shall, from and after the coming into force
of this Agreement and subject as therein otherwise provided, belong to
the Province, subject to any trust existing in respect thereof, and to
any interest other than that of the Crown in the same, and the said
lands, mines, minerals and royalties shall be administered by the Province
for the purposes thereof, subject, until the Legislature of the Province
otherwise provides, to the provisions of any Act of the Parliament of
Canada relating to such administration; any payment received by
Canada in respect of any such lands, mines, minerals or royalties before
the coming into force of this Agreement shall continue to belong to
Canada whether paid in advance or otherwise, it being the intention
that, except as herein otherwise specially provided, Canada shall not be
liable to account to the Province for any payment made in respect of
any of the said. lands, mines, minerals, or royalties before the coming
into force of this Agreement, and that the Province shall not be liable
to account to Canada for any such payment made thereafter.

2. The Province will carry out in accordance with the terms thereof
every contract to purchase or lease any Crown lands, mines or minerals
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and every other arrangement whereby any person has become entitled
to any interest therein as against the Crown, and further agrees not to
‘affect or alter any terms of any such contract to purchase, lease or other
arrangement by legislation or otherwise, except either with the consent
of all the parties thereto other than Canada or in so far as any legisla-
tion may apply generally to all similar agreements relating to lands,
mines or minerals in the Province or to interests therein, irrespective
of who may be the parties thereto.

3. Any power or right, which, by any such contract, lease or other
arrangements, or by. any Act of the Parliament of Canada relating to
any -of the lands, mines, minerals or royalties hereby transferred or by
any regulation made under such Act, is reserved to the Governor -in
Council or to the Minister of the Interior or any other officer of the
Government of Canada, may be exercised by such officer of the Govern-
ment of the Province as may be specified by the Legislature thereof from
time to time, and until otherwise directed, may be exercised by the
Provincial Secretary of the Province.

Under this legislation the agreement took effect on the
1st of October, 1930, and thereupon the provineial officials
took over the administration of the lands in question.
Meanwhile, the legislature of Alberta, in anticipation of the
transfer of these lands, had passed an Act to provide for
the Administration of the Provincial Natural Resources,
being chapter 22 of the statutes of Alberta, 1930, and it
was there provided by section 2 that a number of Acts,
including the Dominion Lands Act, '
shall, in so far as the terms thereof are within the legislative capacity
of the Province and in so far as they apply to the transferred property,
have force in the Province as if they had been originally passed by the

Legislature of the same, subject, however, to the conditions, restrictions
and limitations hereinafter contained.

In 1931, the legislature of Alberta passed a Provincial
Lands Act, chapter 43, making provisions for the adminis-

tration of the public lands which had been acquired by the
province, and providing that the Dominion Lands Act

which had been in force in the province pursuant to the

Administration of the Provincial Natural Resources Act
should -cease to be in force. Under section 46 of this Act

the Lieutenant-Governor in Council was authorized to make regulations
for the disposal by public competition of the right to cut timber and to
issue licenses therefor.

Section 48 was a repetition of section 51 of the Dominion
Lands Act, and the other sections of the Act corresponded
very closely with those of the Dominion Act in all relevant
matters, substituting, of course, the Lieutenant-Governor
in Council for the Governor General in Council, and the
provincial officials for Dominion officials.
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1943 Under the authority of this last-mentioned statute, the
ANTHONY province issued licenses to the plaintiffs or their prede-
BTl cessors in title in practically the same form as had there-
Amrggfm- tofore been issued by the Dominion, substituting, how-
Generan  €Ver, reference to the Provincial Lands Act in place of the
FoR  Dominion Lands Act, the Lieutenant-Governor in Council

ALBERTA _ N 3 .
era..  for the Governor General in Council, and corresponding -

HudsonJ. Changes in regard to the Minister and other provincial
— authorities. They provided:

This license is subject to the following conditions and restrictions
in addition to such of the conditions and restrictions respecting timber
as are contained in the Provincial Lands Act and the amendments thereto,
and in the regulations respecting timber passed by order of His Honour
the Lieutenant-Governor in Council.

* * *

(b) The licensee shall be entitled to a renewal of his license from
year to year while there is on the berth timber of the kind and dimen-
sions described in the license in sufficient quantity to make it commer-
cially valuable, if the terms and conditions of the license and the pro-
visions of the Provincial Lands Act and of the regulations affecting the
same have been fulfilled, as to which the Minister shall be the judge:

Provided that each such renewal shall be subject to the payment
of such ground rental and royalty dues and to such terms and conditions
as are fixed by the regulations in force at the time the renewal is made.

These licenses when issued were formally accepted signed
and sealed by the plaintiffs.

Similar renewals were issued in each year until 1939.

Between 1931 and 1939 the dues payable in respect of
these licenses were reduced substantially below the $1
per thousand payable under the last Dominion license.

In 1939 another Act was passed respecting provincial
lands, being chapter 10 of the statutes of that year. In
section 75 (m) it was provided that the Lieutenant-Gov-
ernor in Council may,—

(m) from time to time make such regulations and orders, not incon-
sistent with this Act, as are necessary to carry out the provisions of this
Act according to their true intent, or to carry out the Agreement of
Transfer, or to meet ‘cases which may arise and for which no provision
is made by this Act.

Subsection 2:

(2) For the purpose of implementing any obligation affecting any
lands vested in His Majesty in the right of the Province by virtue of the

* Agreement of Transfer, which, by the terms of the said agreement the
Province is bound to perform the Lieutenant-Governor in Council is
empowered to do or cause to be done all or any acts and things, and to
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make any disposition of the said lands for the purpose aforesaid, and, to
the extent only that it may be necessary for effecting such purpose, to
depart from or vary any other provision of this Act.

On the 25th of July, 1940, the Lieutenant-Governor in
Council passed new regulations which provided:

(a) Timber license is defined as meaning “any license granted under
these or any former regulations for the cutting and removal of
Crown timber for any purpose ”.

(b) No license for a timber berth shall be renewable after the tenth
year from the date of sale.

(¢) The licensee of a timber berth acquired pursuant to regulations
heretofore established under the Dominion Lands Act shall pay
dues as set out in Form E.

(d) Form E provided for a rate of dues on sawn lumber of other
timber than poplar of $2.50 per M. feet B.M.

(¢) The rate of dues payable by holders of timber permxts was
decreased from $3 per thousand to $2.50 per thousand.

On the 30th of July, 1940, the Lieutenant-Governor in

Council authorized the issue of licenses for the fiscal year
ending the 31st of March, 1941, for the operation

of timber berths acquired pursuant to regulations heretofore established
under the Dominion Lands Act, subject to the payment of dues in
accordance with the attached schedule;

the attached schedule provided for a rate of dues of $1 per
thousand feet board measure on sawn lumber of other
timber than poplar.

On the 28th of May, 1941, the Lleutenant Governor in
Council increased the rate of dues provided by schedule E
of the regulations of the 25th of July, 1940, to $3 per
thousand feet on sawn lumber of other timber than poplar.

On the 30th of May, 1941, the Lieutenant-Governor in
Council authorized the issue of licenses for the fiscal year
ending the 31st day of May, 1942, for the operation

of timber berths acquired pursuant to regulations heretofore established
under the Dominion Lands Act subject to the payment of dues as set
out in the attached schedule

and that schedule provided a rate of $1.75 per thousand
feet on sawn lumber of other timber than poplar.

On May 30th, 1941, an order in council was passed
reciting that section 23 of the said Regulations established
by order in council should become effective on April 1st,
1941, and that it was proper and convenient to postpone
the operation of section 23 to a later date. The order in

council then provided that the Minister of Lands and
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Mines was authorized to grant licenses for the fiscal year
ending March 31st, 1942, for the operation of timber berths
acquired pursuant to Regulations heretofore established
under the Dominion Lands Act, subject to the payment of
dues on all timber cut under such licenses in accordance
with the attached schedule, which rate should come into
force on April 1st, 1941. By the attached schedule the
rate was made $1.75 per thousand feet.

After the action was commenced an agreement was made
between the parties whereby licenses for the years 1941
and 1942 were granted in consideration of $1 per thousand
feet being paid to the Government and 75 cents per thou-
sand feet being paid into court to abide the result of the
action.

The appellants in this action claim:

(a) A declaration that certain regulations made by the
Lieutenant-Governor in Council of Alberta purporting to
increase the rates of dues payable by the appellants were
ultra vires. ' '

(b) A declaration that a provision in such regulations
to the effect that no license should be renewable after the
tenth year from the date of sale was ultra vires.

(¢) An interlocutory injunction and an injunction
restraining the respondents from exacting dues from them
in excess of 50 cents or §1 per thousand feet board measure.

(d) Interim orders directing that the appellants might
execute their licenses for the current period and deposit
such licenses in court without prejudice to their rights and
might during the course of the litigation pay the Crown
$1 per thousand feet and into court 75 cents per thousand
feet in respect of all spruce lumber cut by them after the
31st day of March, 1941.

The action was tried before Mr. Justice O’Connor who
held,— :

(a) That the regulations passed on the 25th day of
July, 1940, as amended by the order in council passed on
the 28th of May, 1941, were ultra vires against the appel-
lants (1) in so far as they provided that no license for a
timber berth should be renewable after the tenth year
from the date of sale, and (2) in so far as they fixed a rate
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of dues on license timber berths in respect of sawn lumber
of other timber than poplar at $2.50 and subsequently at
$3 per thousand feet.

"The learned judge so decided the second point because

he concluded that dues of $2.50 or $3 per thousand were
so high as to be prohibitive and were adopted improperly
. with the purpose of causing a forfeiture of the appellants’
licenses and constituted a violation of the provisions of
the Natural Resources Agreement and legislation.

(b) That Order in Council passed on the 30th day of
May, 1941, which fixed a rate of dues for the year from
the 1st of April, 1941, to the 31st day of March, 1942 at
$1.75 per thousand feet, was intra vires of the province
of Alberta. .

The appellants appealed to the Appellate Division of
the Supreme Court of Alberta, and the respondents cross-
appealed with respect to such regulations as were found
to be ultra vires excepting the regulation providing that
no license for a timber berth should be renewable after the
tenth year from the date of sale. The trial judge’s finding
that the last-mentioned regulation was ultra vires there-
fore stands.

The Appellate Division held:

(a) That all of the increase in dues to $1.75 per thou-
sand feet effected by regulation passed by the Lieutenant-
Governor in Council was tntre vires.

(b) That the finding of the trial judge that the rates of

~dues of $2.50 and $3 per thousand feet board measure
were prohibitive and were adopted improperly did not

arise on the pleadings, that if it did arise the evidence fell.

short of justifying the finding and that it was not con-
venient to make a declaration that rates which had not
yet been imposed would have been prohibitive, having
regard to the course of trial.

On the appeal before this Court the first point raised
by counsel for the appellant is—

(1) that the provincial regulaticns in question. were
ultra vires in so far as they purported to increase the rates
of dues payable by appellants over $1 per thousand for
sawn lumber, being -the amount named in the Dominion
Government regulations at the time of the transfer. He
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argued that inasmuch as the Dominion licenses then in
force were conditional on the observance of regulations
passed by the Governor General in Council under the
Dominion Lands Act, the appellants were under no obli-
gation to pay to the province on any other basis, and that
the contract was analogous to a contract for personal
services because here a discretion was vested in the other
party whom the plaintiff knew and trusted to exercise the
reserved discretion reasonably.

The terms of the transfer agreement from the Dominion
to the province came up for consideration before the
Judicial Committee in a reference In re Timber Regula-
tions for Manitoba (1), and it was there held that the
transfer amounted to a statutory novation. It was said
by Lord Wright at p. 198:

But their Lordéhips agree with the Supreme Court that in the

“special circumstances of this case the statute of 1930 did effect such a

novation. Under clase 2 it is the Province, to which the lands have
been transferred, that can alone as a matter of law thereafter grant the
patent to an entrant; the agreement, made law by the Act of 1930,
requires the Province to carry out the various specified obligations in
respect of the lands transferred; these obligations are now imposed on
the Province by law; by the same reasoning they do not any longer
attach to the Dominion; that implies that by law the entrant must go
to the Province to obtain the carrying out of the various obligations
which the statute of 1930 by confirming the agreement requires the
province to fulfil.

In the present case, in addition to the statutory nova-

“tion, the facts are important. The appellants after the

transfer each year for nine successive years applied for,
received and accepted licenses from the Provincial Gov-
ernment and thus formally and definitely accepted its
jurisdiction and agreed to abide by its regulations and
paid the fees imposed by the Provincial Government.
The fact that these fees were lower than those imposed
by the Dominion Government does not alter the position
in consideration of this particular point.

The formal acceptance of the licenses by the appellants
distinguishes the case from that of Nokes v. Doncaster
Amalgamated Collieries, Ltd. (2). In that case the
employee was not aware of the transfer of employers and
there was nothing in the nature of formal novation or
acquiescence to bind him.

(1) 119351 A.C. 184. (2) [1940]1 AC. 1014.
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Upon these facts, it should be held that the power
possessed by the Dominion to vary the dues became vested
in the province. This is substantially the view of Mr.
Justice O’Connor and the members of the Appellate
Division. _

Having arrived at this opinion, it must next be con-
‘sidered whether or not the authority so transferred is
limited or fettered by the terms of the Natural Resources
Agreement. The appellants claim that it is. They con-
tend that the increases in dues payable by the appellants
provided by the provincial regulations were steps in a
colourable attempt by the province to forfeit the appel-
lants’ licenses and, accordingly, that such increases were
ultra vires of the province, that the rate of $1.75 per thou-
sand was prohibitive and invalid as well as the rates of
$2.50 and $3. On this point, the appellants were partially
successful. As has been stated, at the trial Mr. Justice
O’Connor held that although the province had the right
to fix dues, there was a limit to such power; that the dues
so fixed must not be prohibitive because, if prohibitive,
they would affect or alter the plaintiffs’ lease or arrange-
ments contrary to clause 2 of the Natural Resources
Agreement. He then went on to find on the facts that
$1.75 per thousand was excessive but was not prohibitive,
but that $2.50 or $3 was prohibitive.

Clause 2 of the Natural Resources Agreement provides
firstly, that the province will carry out the terms of every
‘subsisting lease or arrangement, and secondly that it will
not affect or alter any terms of such contract except with
the consent of the parties or in so far as legislation may
apply generally to similar agreements.

I do not think that the plaintiffs’ acceptance of the
licenses can be taken as a consent to any alteration in the
agreement which would vest in the province a right to
destroy or nullify indirectly the contract which he had
with the Dominion Government.

The language of subsection 2 was the subject of much
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discussion in the Spooner case (1). It was there said by

the Chief Justice of this Court at p. 645: ’

but if the enforcement of a tax, imposed by provincial legislation, would
involve a nullification in whole or in part of competent Dominion legis-

(1) Spooner Oils Ltd. v. The Turner Valley Gas Condensation
Board [19331 S.C.R. 629.
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lation under which the right is constituted, then it is, to say the least,
doubtful whether such provisions could take effect.

The matters for discussion in the Spooner case (1) were
very different from those here, but the remarks of the
Chief Justice have some relevance. It must be kept In
mind that we are here construing the terms of an agree-
ment sanctioned by legislation which in effect amounts to
a constitutional limitation.

In my view, the provincial authorities have the right to
alter the dues in their discretion, provided that the altera-
tion is not done with the purpose or with the effect of
nullifying the agreement. It is difficult to ascertain in
particular cases where such point will be reached. In the
present case, I agree with the court of appeal that there
1s no adequate evidence on which to decide the question,
although there is sufficient evidence to excite suspicion as
to the motives for increasing the dues to the higher figures.
In argument, counsel for the Attorney-General submitted
that the orders in council when properly interpreted do
not impose any rate after 1st March, 1942, and I think
we are entitled to accept this as the attitude of the
Provincial Government.

I agree that the course adopted by the court of appeal
should be followed with, of course, a right to the appel-
lants to again apply in the event of any attempt being
made to enforce the rates in excess of $1.75 per thousand,
or any other rates which they may deem prohibitive.

There were two other minor points put forward by
counsel for the appellants. The first is regarding saw-
mills, but it does not seem to me that this materially
affects the situation. A provision as to saw-mills existed
in Dominion legislation from the year 1885 onwards, and

‘the second point is that there was no power to substitute

the Lieutenant-Governor in Council for the Provincial
Secretary, as mentioned in the agreement. This is a
matter of governmental procedure and not a matter of
substance affecting the appellants.

I would dismiss the appeal. There should be no costs
of this appeal. ,
Appeal dismissed, no costs.
Solicitors for the appellants: Parlee, Smith, Clement &

Parlee.

Solicitor for respondents: J. J. Frawley.



