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NegligenceInjury to pedestrianIcy sidewalkAction against owner

of building fronting itIntervention by contractor who undertook

to keep sidewalk in good conditionLiability of owner and con

tractor either under article 1053 C.C or under city charter and

by-lawsAdmission by intervenant that care and maintenance of

sidewalk under responsibility of defendantEffect to be given to

such admission

The respondent .hairing suffered injuries through falling on an icy side

walk in the city of Quebec brought action against the owner of the

pretnises in frpnt of which she had fallen The owner called in

warranty his tenant who by the terms of the lease engaged himself

to the maintenance of and the removal of snow from the sidewalk

The tenant in turn called in sub-warranty the appellant wh had

contracted with him to keep the sidewalk in proper condition and to

protect him from claims for damages arising from sidewalk con

ditions The owner defendant did not put any plea but the

appellant in his place intervened and contested the claim on its

merits The principal grounds urged by the appellant was that

neither under the provisions of the city charter nor the by-laws

passed under it was there duty on the owner defendant to keep

the sidewalk free from the danger of ice and snow and in its absenee

there was no liability either under the charter or under articles 1053

or 1054 of the Civil Code But the appellant admitted paragraph

of the statement of claim where it was alleged that jthe sidewalk was

the property of the defendant and that both the defendant and his

lessee engaged themselves to provide for its care and maintenance The

respondents action was dismissed by the trial judge and the appel

late court reversed that judgment assessing the damages suffered by

the respondent at the sum of $1882

Held affirming the judgment appealed from that the injury to the

respondent was caused by the dangerous state of the sidewalk for

which the defendant the proprietor of the abutting land must be held

PREsnNT Rinfret C.J and Kerwin Hudson Tasohereasu and Rand JJ
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responsible Under the circumstances of the case the respondents 1944

action was rightly brought against the owner of the building fronting

the sidewalk under the provisions of the city charter and of the
ARON

by-laws passed under it FORGUES

Held further that this Court must give effect to the explicit admission

made by the appellant and from the admitted fact that the care and

the maintenance of the sidewalk were under the responsibility of the

defendant results necessarily the appellants liability in case of

negligence or fault on his part in the execution of his obligation so

admitted under his contract with defendant thus giving rise to the

application of article 1052 C.C.Rand expressing no opinion

APPEAL from the judgment of the Court of Kings

Bench appeal side province of Quebec reversing the judg
ment of the Superior Court Gibsone and maintaining

the respondents action for damages resulting from injuries

suffered through falling on an icy sidewalk in the city of

Quebec

The material facts of the case and the questions at

issue are stated in the above head-note and in the judg
ments now reported

AndrØ Taschereau K.C and Wilfrid Desjardins K.C
for the appellant

Alphonse Pouliot K.C for the respondent

The judgment of The Chief Justice and of Kerwin
Hudson and Taschereau JJ was delivered by

THE CHIEF JusTIcE.Lappelant dans son intenvention

admis

que le tro.ttoir sur lequel 1accident eu lieu Øtait la propriØtØ du

dØfendeur sous Ia garde et lentretien non seulement du dØfendeur rnais

aussi sous l.a garde et lentretien du prØposØ et iocataire du dØfendeur

CØtait là une des allegations de la declaration et lappe
lant en intervenant la suite de laction en arriŁre garantie

formellement admis cette allegation

Ii peut-Œtre dans cette admission certains ØlØments

de droit mais elle comporte au moms trois faits que le

trottoir Øtait la propriØtØ du dØfendeur quil Øtait sous sa

garde et quil en avait lentretien

Si ladmission ØtØ faite par erreur lintervenant aurait

Pu demander dŒtre autorisØ la rØtracter Ii ne la pas
fait Cette admission est restØe intacte jusquà maintenant

La demanderesse-intimØe avait indiscutablement le

droit de linvoquer et de conduire son enquŒte en consØ
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1944 quence Cela lui permettait domettre la preuve de cir

CARON constances et dautres faits quelie aurait Pu autrement

FORGUES
Øtablir On de faire valoir des arguments qui auraient autre

ment ØtØ sa disposition La Cour ne saurait maintenant
Rinfret C.J

eviter de tenir compte de cette admission Or du fait de

la garde et de lobligation dentretenir le trottoir rØsulte

nØcessairement la responsabilitØ de lappelant au cas de

negligence on de faute de sa part dans lexØcution de lobli

gation ainsi admise Cela donne ouverture lapplication

de larticle 1053 du Code civil

Mais en plus lon ne saurait dire que ladmission de

lintervenant va lencontre de la loi ou des rŁglements

qui rØgissent la cite de QuØbec

DØjà larticle 417 de la charte de la cite de QuØbec 1929

Statuts de QuØbec 19 Geo chap 95 dØcrØtait que

dans toutes les rues de la cite les trottoirs doivent Œtre faith entretenus

e.t rØparØs par le propriØtaire de chaque immeuble ou terrain vis-à-vis

duquel us doivent Œtre

Et si le propriØtaire nØglige dØ faire refaire entretenir ou

rØparer les trottoirs alors la suite de laccomplissement

de certaines formalitØs la cite pent faire les travanx et en

reconvrer le coilt du propriØtaire

Puis larticle 437 de la charte tel quil ØtØ remplacØ

par le statnt Geo VI chap 102 Ødicte ce qni suit

437 compter du moment oà les chemins et rues dans la cite soiit

couvert.s de neige les propriØtaires locataires ou occupants de maisons

emplacements ou terrains vacants dans Ia cite sont tenus de rØparer et

entreteiir leurs ohemins et rues bornant de quelque côtØ que ce soit leur

terrain maison bâtisse conformØment aux rŁglements alors en vigueur

et ce tant et aussi longtemps que lesdits chenains rues et ruelles publiques

seront ainsi recouverts de neige en tout ou en partie

LintimØe de plus attire notre attention snr le rŁglement

227 concernant lentretien des rues pendant lhiyer Ce

rŁglement na ØtØ abrogØ qne le 23 dØcembre 1942 et Øtait

done en vigueur an moment de laceident Ii se lit comme

suit

Tout propriØtaire locataire occupant ou toute personne ayant la

garde le soin ou iadministration daucune maison daucun bâtiment

terrain ou de partie diceux dans les limites de Ia cite de QuØbec borne

par ou joignant de queique oôtØ que ce soit une rue ruelie place publique

ou par un passage sera tenu

Denlever toute neige eu glace excØdant quatre pouces de hauteur ur

la moitiØ de Ia largeur de la rue ruelle ou du passage bornant ou joignant

telle maison ou tel bâtiment ou terrain ou partie diceux dans les

quarante-huit heures qui suivront chaque chute de neige



S.C.R SUPREME COURT OF CANADA 305

De niveler la neige ou la glace au cas oi cUe necØdera pas quatre 1944

pouces de hauteur sur la moitiØ de la largeur de teile rue ruelle ou de tel

CARON
passage

De faire couper ou piocher abattre ou disparaItre tout trou cavitØ FORGUES

cahot ou toute pente sur teJie moitiØ de rue comme susdit dans lea vingt
RmfretC.J

quatre heures apres la formation de tel trou cavite cahot ou pente

notre avis ce rŁglement pour effet de mettre les

trottoirs la charge et lentretien du propriØtaire riverain

Sans doute le rŁglement spØcifie certains details auxquels

le propriØtaire sera astreint mais dune façon gØnØrale il

stipule que pendant lhiver le propriØtaire aura lentretien

du trottoir Ii est du mŒme ordre que larticle 437 que

nous venons de citer

La cite de QuØbec en vertu de sa charte en plus

le pouvoir dobliger le propriØtaire ou occupant de tout

irnmeuble tenir les trottoirs en front de cet immeuble

libre dobstruction et imposer une contribution fonciŁre

afin de dØfrayer le coüt de lentretien des trottoirs durant

lhiver sur toutes les ou certaines sections de la cite

Pour prØvenir les accidents en hiver resultant de laccumu

lation de la neige ou de la glace elle peut determiner la

maniŁre dont les trottoirs seront entretenus

Et la cite peut dØcrØter quelle se chargera de leniŁvement

de la neige ou de la glace dans les rues ou dans quelques

unes ou dans certaines parties de ses rues ainsi que sur

les trottoirs de ses rues ou parties de rues Cest le para
graphe 154 de larticle 336 de la charte

La cite sest prØvalue de lautorisation qui lui Øtait ainsi

donnØe et elle adoptØ les rŁglements OS 285 et 388 En
vertu du premier elle pris sa charge lenlŁvement de la

neige et de la glace dans certaines rues qui sont ØnumØ-

rØes la rue on laccident est arrivØ nest pas comprise dans

cette ØnumØration

Au surplus le rŁ1ement 388 dØcrŁte

Le grattage dee trottoirs sera fait par les propriØtaires et non par
Ia cite conformØment aux prescriptions de Ia charte ct des rŁglements de la

cite

Le service du soufflage de la neige lorsquil ØtØ ordonnØ par un

rŁglernent de ce conseil comporte le grattage de la neige tel que ci-dessus

et son ealØvement en Ia soufflant sur des terrains vacauts

En pareil cas les propriØtaires ne sont plus soumis lobligation

de charroyer la neige mais ils nen sont pas moms tenus Ientretien de

leurs trottoirs ainsi qu.au coupage de Ia neige on de Ia glace lorsquelle

excŁde Ie niveau de quatre jouces prØvu par les rŁglements de Ia cite

149982
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1944 MalgrØ que ce rŁglement ne sapplique quaux rues dont

CARON la cite pris charge le paragraphe vient confirmer que les

FORGUES propriØtaires riverains sont tenus lentretien de leurs

RnftCJ
trottoirs et que ce rØgime est bien celui qui force et

vigueur dans la cite de QuØbec Cela dailleurs nous

paraIt conforme la jurisprudence constante

Sans doute les textes pourraient Œtre plus prØcis us

gagneraient Œtre Øciaircis mais ii rØsulte quand mŒme

que sur la question qui nous occupe tout cc que lon peut

trouver dans les rŁglements sur lesquels on attire notre

attention et qui ont ØtØ produits favorise la prØtention de

lintimØe et que rien ne vient lappui de la version de

lappelant

Sur les faits de negligence ou sur le quantum des dom

mages ii ny pas lieu dintervenir en lespŁce

Dans les circonstances tant en vertu de ladmission de

lappelant quen vertu de la charte et des rŁglements qui

ont ØtØ verses au dossier nous croyons que le jugement de

la Cour du Bane du Roi doit Œtre confirmØ et que lappel

doit Œtre rejetØavec dØpens

RAND J.The respondent suffered injuries through ail

ing on an icy sidewalk in the city of Quebec She brought

action against the owner of the premises in front of which

she had fallen The owner called in warranty his tenant

who by the terms of the lease engaged himself to the main

tenance of and the removal of snow from the sidewalk

The tenant in turn called in sub-warranty the appellant

Caron who had contracted with him jo keep the sidewalk

in proper condition and to protect him from claims for

damages arising from sidewalk conditions The owner

did not defend but the appellant in his place intervened

and contested the claim on its merits The Superior

Court dismissed the action but on appeal this was reversed

The principal ground urged before us was that neither

under the provisions of the city charter nor the by-laws was

there duty on the defendant to keep the sidewalk free

from the danger of ice and snow and in its absence there

was no liability either under the charter or under sections

1053 or 1054 of the Civil Code

entertain no doubt that any duty of the defendant

must be found in the charter No provision of the Code
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has been suggested which raises it By statute passed 1944

by the legislature of the province of Lower Canada in 1799 CAiON

certain responsibilities were imposed on the inhabitants
FORGUES

of what were then the towns of Montreal and Quebec at

that time not incorporated in relation to the repair and
RandJ

upkeep of highways in winter but this enactment was

snperseded in 1850 by Vic 13-14 province of Canada

hapter 15 which for the purpose of removing all doubt

with regard to roads and highways within the limitsof the

cities and towns of the province provided that the right

to the use of the public highways should be vested in the

municipal corporations that the highways should be main
tained and kept in proper repair by them and that they

should be under civil liability for all damages arising

from default in that duty

The sections of the city charter which deal with the

making and upkeep of streets and sidewalks exhibit

patchwork of provisions but taken together they do not

appear to leave much doubt as to their meaning or effect

Section 417 is as follows

The sidewalks in all the streets of the city shall be made kept up
and repaired by the proprietor of each immoveable or property fronting

on such sidewalk If such proprietor neglects to make kee.p up repaær

or renew such sidewalks as the case may be the chief of police shall

give him notice in writin.g to do what is necessary to such sidewalks

This notice shall be addressed to or left at the domicile of such pro
prietor if he is resident of the city or at the hOuse of the occupant of

the said immoveable if the proprietor does not reside in the city if the

immoveable has no occupant then the notice is not necessary

If within eight days following the notice the works required to be

done to the said sidewalks have not been done then such works shall be

done by the corporation which may compel the proprietor to reimburse

the cost thereof This sum is recoverable as tax and in the same

manner and with the same privileges as all other taxes imposed upon
real estate in the city but the prcprieor except in cases of express

agreement to the contrary has no right to oblige his tenant to reimburse

him any portion whatever of the same

That language is undoubtedly broad enough to apply to

maintenance in respect of snow or ice on the sidewalk

The City of Sydney Slaney where Duff as he

then was used the following language

It has repeatedly been decided that natural accumulations of snow
and ice on highway may amount to disrepair within the meaning of

statutes requiring municipalities to keep highways in repair

1919 59 Can S.C.R 232 at 235

14998fl
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1944 There as here the injured person had fallen on sidewalk

CABON in slippery condition and the language of the statute

FORGUES imposing the duty of repair on the city was in substance

RdJ
the same as section 417 Under that section therefore the

responsibility of the abutting proprietors for the main

tenance and repair of the sidewalks in front of their lands

extends to conditions of danger brought about by snow

and ice and it is unconditional

Its scope however is simply that steps and measures

reasonable under the circumstances be taken to keep the

sidewalks in practical sense safe for use Matters of

time weather and of feasibility may properly be taken

into account in determining whether the duty has been

met and evidence of that nature was adduced here From

consideration of it however am not prepared to differ

with the court below in the finding that the injury to the

plaintiff was caused by the dangerous state of the sidewalk

for which the proprietor of the abutting land must be held

responsible

The appeal should therefore be dismissed with costs

Appeal dismissed with costs

Solicitor for the appellant Wilfrid Desjardins

Solicitor for the respondent Pouliot Bourget


