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is clearly excessiveLands not subdivided into letsEvidence to 1943

value of lands tendered and accepted as if so subdivvdedTnat
CANADN

judge proceeding on wrong principle in fixing value on such evidence NATIONAL
Present value of all advantages which lands possess present and RAILWAY Co
future to be fixed by trial judgeDamages must be as3essed once

and for allNo reservation to claimant of any right to recover Gou MINE
further amounts INC 199

About 29 acres of he lands of the respondent company were ex-

propriated by he appellant railway company amc were taken

by he deposit of three plans on November 1936 October 1937

and March 1940 The Tespondent company in Ootaber 1940 brought

an action for $47480 being $28820 as value of the lands at $1000

per acre $11416.41 as damages to the lands and $7244 as an

amount alleged to be payable to the province of Quebec on the

basis that plan would be prepared Jater by the respondent sub-

dividing the expropriated lands and that under clause of an

agreement with the province sum of $30 would have to be paid

for every subdivided lot having an area of 5000 square feet or- less

The appellant company calculated its total liability at $50 per acre

or thtal of $1441 The trial judge estimating the value of the

lands as if they were subdivided lots awardeL the sum of $28820

being $1000 per acre deducted $7532.40 representing the amount

which may be payable to the province Under the above agreement and

$1000 as the estimated cost of making and registering plan of sub-

division added $000 for depreciation of neighbouring lo still owned

by the respondent and as net result awarded the respondent the

sum of $23287.60 The trial judge reserved the mines and minerals

in the lands expropriated and also reserved to the respondent the

right to recover from the appellant surxi of $7244.19 or such other

sum as the respondent would have to pay to the province and also

any future damages resulting from the expropriation The railway

company appealed

Held Rinfret and Taschereau JJ dissenting that the appeal should be

allowed the judgment appealed from set aside and for it substituted

judgment reciting an undertaking of the appellant set forth in the

reasons for judgment and declaring that the lands expropriated

excepting the mines and minerals therein and thereunder are the

property of the appellant

Held also Rinfret and Taschereau dissenting that this Court ought to

interfere on the question of quantum as the amount allowed by the

trial judge is clearly excessive Trudel The King 49 Can. S.C.R
501 and that upon consideration of the facts and the evidence in

the case the indenmity to be granted for the lands and for all

damages resulbing from the expropriations should be reduced to the

sum of$87Q5

Held also that the trial judge in fixing the value of the lands expro
priated proceeded upon wrong principle and that is always

ground upon which this Court will set aside an award The trial

judge proceeded upon evidence tendered and accepted as if the

lands had been subdivided and did not fix the present value of all

advantages which the lands possess present or future Cedars Rapids

Manufacturing and Power Co Lacoste A.C 569 at 576
Rinfret and Taschereau JJ dissenting

852542k
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1943 Held by the Court 4hat right to claim further sums from the appellant

-.- should not have been reserved 4o the respondent ae in expropriation
CANADIAN

NAnoNu cases limages must be assessed once and or all In any event tue

RAILWAY Co allowance of 7244.19 or any part thereof which the respondent may
have to pay to the province under the agreement could not be

HABRICANA a1lowec as damages nor could it enhance the value of the ande

INC 19 expropriated and therefore such allowance could not be claimed

by the respondent from the appellant

Per Rinfret and Taeohereau JJ dissenting This Court ought not to

disturb the findings of the trial judge as tu the valuation of the

expropriated Jauds The trial judge has acted upon proper prin

eiple has not misdirected hi.melf in any matter of law and the

amount arrived at ics supported by the evidence The King Elgin

Realty Co 194 S.C.R 49 The trial judge has taken into account

the hypothetic or speculative value of the lands for the sole purpose of

enabling him to find out their actual selling value and the method used

by the trial judge in fixing such value as if the lands had been sub-

divided was proper one as snbdivisioai of the lands was the best

use the respondent could make out of its property

APPEAL from judgment of the Exchequer Court of

Canada Angers granting to the respondent by way of

indemnity in expropriation proceedings the sum of

$23287.60 for the value of lands expropriated and for all

damages caused to the residue of respondents property

the whole with costs The judgment reserved as against

the appellant the recourse of the respondent in case it

should be called upon to pay the sum of $7244.19 or other

amount to the Government of the province of Quebec

under certain agreement and also reserved its recourse

for damages to its mining enterprise resulting from the

expropriations

Rand K.C Laidlaw K.C and Lionel CôtØ

for the appellant

GØrin-Lajoie K.C for the respondent

AimØ Geofirion K.C for the Attorney-General of Quebec

The judgment of Rinfret and Taschereau JJ dissent

jug was delivered by

TASCHEREAU J.Il sagit dans la prØsente cause de

determiner la valeur de certains terrains que lappelante

expropriØs pour la construction dun chemin de fer prŁs de

Val dOr dans le district dAbitibi province de QuØbec.

Lappellante offert la somme de $1441 et lintimØe

rØclame$47480.60 titre dindemnitØ pour la valeur du

terrain et pour dommages causes ses propriØtØsavoisi

nantes
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Lhonorable juge de premiere instance en Cour dEchi- 1943

quier du Canada en est venu la conclusion queIoffre de CANADIAN

la Canadian National Railway Co Øtait insuffisante et

condamØ lappelante payer Ia somme de $23287.60 avec
HARRICANA

rnteret et depens Gou MnrE
Dans son jugenient cependant le juge de premiere ins INc 1939

tance en outre daccorder $23287.60 rØservØ IintimØeTaschereau

son recours contre lappelante dans le cas oii elle serait appe
lee payer au gouvernement de Ia province de QuØbec une

somme de $7244.19 ou toute autre somme en vertu dune

certaine convention en date du 29 juin 1937 et ii aussi

rØservØ lintimØeUn autre recours quelle pourrait avoir

pour dommages causes son exploitation ininiŁre result-

ant des expropriations qui ont f.ait lobjet du litige entre

les parties

Depuis assez longtemps lintimØe possŁde certains ter

rains faisant partie de la ville de Val dOr dans lŁ district

dAbitibi et en particulier ceux connus comme Øtant les

blocs 13 et 14 du canton Bourlamaque la moitiØ nord des

lots nos 57 et 58 ainsi que les lots nos 59 60 61 et 62

dans le rang du canton Dubuisson

Sautorisant des pouvoirs que lui confŁrent la Loi des

Chemins de Fer et la Loi de lExpropriation Iappelante

.a dØposØ trois plans affectant ces terrains Le premier qui

couvrait une superficie de 21 52 acres fut dØposØ le

18 novembre 1936 et les deux autres qui affectaient

respectivement 27 acre et 30 acres furent- dØposØs les

octobre 1937 et 13 mars 1939 Cest lintimØe qui pris

linitiative de faire determiner la valeur de ces terrains

par la Cour dEchiquier du Canada vu le retard apportØ

par lappelante le faire

Evidemrnent la date oii les procedures ont ØtØ instituØes

i.e 18 septembre 1939 lintimØenØtait au courant que du

dØpôt du premier plan car elle ne rØclame que pour le

terrain expropriØ en vertu de ce dØpôt mais elle amenda

sa reclamation deux reprises qui fut finalement soumise

ainsi au tribunal de premiere instance

Vaieur du terrain 28 82 acres $1000 lacre $28
Montant payable Ia province de QuØbec 7244.19

Dommages la propriØtØ 11416.41

$47480.60



386 SUPREME COURT OF CANADA 1943

Depuis plusieurs annØes lintimØe comme rØsultat de

CANADIAN diverses transactions immobiliŁres avait un bon titre

RAILwAYC0 ces terrains qui lui confØrait un droit exciusif aux mØtaux

ainsi que des droits de superficie
HARRICANA

GOLD MINE Le 29 jurn 1937 par acte passe devant Henri Turgeon
INC.1939

notaire la Harricana Amalgamated Gold Mines Inc
Taschereau maintenant Harricana Gold Mine Inc signa une con-

vention avec le Gouvernement de la province de QuØbec

en vertu de aque1le la compagnie rØtrocØda la province

tous ses droits de superficie sur les terrains ci-dessus dØcrits

et en retour sujet certaines conditions obtint de nouveau

thus les droits de surface quelle avait auparavant trans

portØs au gouvernement

D.ans Iacte on trouve les deux clauses suivantes

La coimpagnie ve.rsera au MinistŁre des Mines et des PŒcheries

avec toute demande de cadaetration des nouvelles subdivisions de ter

rains compris dans les limites de la ville de Val dOr une somme de

trente $30 dollars par parcelle de terrain n.diquØe sur le plaa et ne

clØpassant pas einq mule pieds carrØs

La compagnie versera au MiiiistŁre des Mines et des PŒcheries

une somme de trente $30 dollars par cinq mule pieds de terrain ou

fraction de cinq mule pieds de terrain donnØ ou vendu pour un $1
dollar ou autres considØrations aux compagnies de chemin de fer

mŒmeles rberrains compths les limites de la yule de Val dOr

Le juge de premiere instance accordØ lintimØe une

somme de $1000 lacre soit $28820 mais pour en

arriver cette conclusion il attribue terrains la

valeur de lots subdivisØs Or en vertu de la clause

citØe plus haut lintimØe quand elle subdivise ses terrains

et quelle depose le plan au MinistŁre de la Colonisation

doit verser une somme de $30 par parcelle de terrain de

5000 pieds carrØs ou moms Pour subdiviser ses lots ii

aurait done fallu lintimØe verser au Gouvernement la

somme de $7532.40 et ii lui aurait Øgalement fallu

dØbourser pour la preparation du plan une somme que le

juge estime siooo II enlŁve donc ce montant de

$8532.40 de $28820 laissant une balance de $20287.60

quil accorde lintirnØe et qui reprØsenterait la valeur

actuelle des terrains expropriØs cette somme ii ajoute

$3000 pour compenser lintimØe du dommage quelle

souffre par suite de certaines excavations pratiquØes par

lappelante et qui diminuent la valeur des lots avoisinants

Cest ce qui forme le grand total de $23287.60
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Ces terrains sont situØs dans la yule de Val dOr qui vers 1943

1937 fut ØrigØe en yule II avait cette date une popu1a CANIAN

tion denviron 7000 âmes mais au temps oi Ia cause

entendue elle Øtait rØduite 5500 âmes La yule de Val
HARRICANA

Or pratiquement debute en 1934 et une forte popula- GOLD MINE

tion ØtØ attirØe par Iexploitation de Ia mine Lamaque INC 1939

et de la mine Sigma toutes deux situØes proximitØTaschereu

LintimØe elIe-mŒme aussi fait des exploitations miniŁres

mais tel que le dit son prØsident cue dii en suspendre

les operations par suite de troubles financiers

Lorsque la population commença affluer Val dOr

IintimØe dans le cours de lannØe 1934 fit une premiere

subdivision et vendit presque tous les lots ainsi subdivisØs

pour une somme denviron $25000 Dautres subdivisions

ont aussi ØtØ faites subsØquemment et la derniŁre la ØtØ

en 1937 Depuis 1934 jusquà la date oü le procŁs ØtØ

entendu prŁs de 500 lots ont ØtØ vendus pour un montant

global de $190456 ce qui fait une moyenne de $391.88

par lot de 5500 pieds et $2251.28 par acre Evidemment
les premiers lots ont ØtØ vendus en bordure du chemin qui

Øtait le chemin du gouvernement et qui est devenu Ia rue

Principale ou Main Street Quelques-uns ont ØtØ

vendus au nord quelques autres au sud La demande pour

des lots augmenta en 1935 et lannØe 1936 fut sans con-

tredit la meilleure annØe au cours de laquelle 200 lots

furent vendus Le dØveloppement de la yule Øtait extra-

ordinairement rapide

Le nord Øtait la region commerciale et le sud la region

rØsidentielle II est facile comprendre que les lots se

soient vendus au centre de la yule au debut -mais ii est

indØniable que la ville sest considØrablement dØveloppØe

dans diverses directions et aussi vers le nord oü en 1937

le chemin de fer ØtØ construit et dont il Øtait vaguement

question en 1936

Le chemin de fer traverse les terrains de la Compagnie

une distance pas trŁs ØloignØe des lots vendus en 1937

La demanderesse pretend quefle navait pas encore

cadastrØ ces lots prØcisØment on le chemin de fer passe

parce quelle prØfØrait tout dabord vendre les autres lots

plus au sud et plus prŁs du centre commercial mais que
cØtait sa ferme intention neut ete larrivØe du chemin

de fer de faire pour les lots en question ce quelle avait

.fait pour le reste de sa propriØtØ
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Lhonorable juge de premiere instance fait un examen

CANADIAN dØtaillØ de toute la preuve et en vient la conclusion que

RAILwAYCO la somme de $1000 rØclamØc par la demanderesse ne lui

paraIt pas excessive Au contraire dit-il elle est
HARRICANA

GOLD MINE inferieure la valeur marchande du terrain de 1936

INC.1939 1940 Il ressort du jugemen.t du juge de premiere

TaschereauJ instance quil determine cette valeur de $1000 lacre en

se basant sur les prix obtenus par la demanderesse pour

les terrains vendus depuis 1934 jusquà la date du proces

dans les autres parties de la yule et que ce nest quen
subdivisant le terrain oii passe le chemin de fer que le

prix quil accorde pourrait Œtre obtenu Ii est certain

quà cette date la v.aleur des terrains expropriØs Øtait

infØrieure la valeur des lots vendus ailleurs dans la yule

mais le juge en tient compte car la moyenne des autres

lots est de $391.88 ou $2351.28 par acre tandis quil

naccorde pour les lots expropriØs quune somme de $1000
lacre ou $166 pour 5500 pieds carrØs deduction faite du

terrain nØcessaire pour ouvrir des rues

Ce nest pas en attribuant une valeur possible ces

terrains que Ia juge determine cette i.ndemnitØ Si dans

lanalyse de la preuve quil fait il senib1e tenir compte de

la valeur hypothØtique ou speculative ce nest je crois que

pour arriver trouver Ia valeur actuelle et il reste ainsi

dans les limites indiquØes par le Conseil PrivØ dans la

cause de Cedars Rapids Manufacturing and Power Co
Lacoste AprŁs avoir pesØ les tØmoignages des tØmoins

et compare la valeur des terrain.s expropriØs avec les ter

rains avoisinants et les prix obtenus pour ces derniers on

voit quen accordant lindemnitØ quil croit equitable ii

bien en vue la valeur marchande des lots en question

Cest plutôt par lensemble du jugement que par les

expressions particuliŁres employees quon se rend compte

quil donnØ ces terrains une valeur actuelle Ii ressort

du jugement que si la date de lexpropriation lintimØe

avait dØsirØ vendre ces terrains elle aurait obtenu $1000
lacre ou $166 pour chaque lot subdivisØ ce qui Øtait le

meilleur usage quelle pouvait en faire

Ces lots il est vrai nØtaientpas subdivisØs encore mais

la subdivision Øtait le meilleur usage que lintimØe pouvait

en faire et cest cause de cette possibilitØ que le juge de

premiere instance attribue une valeur de $116 Cest une

A.C 569 at 576
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mØthode quil emploie pour determiner la valeur actuelle 1943

de ces terrains Dailleurs lappelante na pas suggØrØ CANADIAN

sØrieusement dautre mode dØvaluation qui Øtait pratique- RAILwAY Co
ment le seul devant la Cour

HARRICANA
Comme dans Ia plupart des causes de ce genre la preuve GOLD MINE

est Øvidemment contradictoire Mais cest au juge du INC 1939

procŁs quil appartient de peser ces tØmoignages de faire Tasohereau

la part du vrai et du faux et je ne puis pas dire que son

jugement ne peut pas Œtre supportØ par la preuve Je ne

crois pas davantage quil ait commis derreur de droit qui

puisse nous justifier dintervenir dans 1Øvaluation quil

faite

Cette Cour malgrØ quun montant puisse lui paraItre

ØlevØ intervient rarement dans lapprØciation faite par le

juge qui entendu la cause cest sa jurisprudence

constante et derniŁrement encore dans une cause de The

King Elgin Realty Company elle tenu rØaffirmer

ce principe de la façon suivante

When in determining th amount to be awarded to the owner of

land expropriated court of firet instance has aoted upon proper prin

ciples has not misdirected itself on any matter of law and the amount

arrived is supported by the evidence court of appeal ought not to

disturb its finding

Je suis donc dopinion que le montant de $1000 lacre ne

doit pas Œtre modiflØ par cette Cour et je crois aussi que le

montant de $3000 accordØ lintimØepour dØprØciation aux

lots avoisinants comme rØsultat des excavations pratiquØes

par lappelante nest pas exagØrØ

Dans son jugement lhonorable juge de premiere instance

reserve la demanderesse son recours contre lappelante

pour la somme de $7244.19 que celle-ci pourrait Œtre

appelØe payer au Gouvernement provincial en vertu de

Ia convention du 29 juin 1937 clause

En vertu de cette clause la Compagnie est tenue de

verser au Gouvernement de QuØbec une somme de $30

par 5000 pieds de terrain ou fraction de 5000 pieds

donnØ ou vendu pour un dollar $1 ou autres considØra

tions aux compagnies de chemin de fer mŒmeles terrains

compris dans les limites de la vile de Val dOr

Lors de la premiere audition de cette cause cette Cour

jugØ bon vu que le Gouvernement de la province de

QuØbec nØtait pas en cause de faire notifier ce dernier du

S.CR 49
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present litige afin quiI ait lopportunitØ dŒtre entendu

CANADIAN sil le dØsirait Le Procureur GØnØral produit un factum

RAILwAYCo
et lors de la rØaudition II dØclarØ par son avocat que

ses droits se limitaient une reclamation personnelle contre
HARRICANA

GOLD MINE la Compagnie Harricana Ii ne nous appartientevidemment
INC.1939

pas de determiner si vØritablement le Gouvernement de la

Taschereau J.province de QuØbec droit cette sornme de $7244.19 ou

une partie dicelle car ii sagit bien dun litige Œtre rØglØ

entre la Compagnie Harricana et le Gouvernement de

QuØbec
Mais Jo crois que lhonorable juge de premiere instance

fait erreur en rØservant un recours lintimØe contre

lappelante pour cette somme de $7244.19 Si jamais

lintimØe doit payer cette somme au Gouvernement de

QuØbec je suis dopinion que cest elle qui doit la payer

et non pas lappelante Ce montant doit Œtre dØduit et

non pas .ajoutØ lindemnitØ accordØe Lobligation con-

tractØe par la Compagnie Harricana ne peut ajouter de

valeur ses terrains et je nai aucune hesitation arriver

la conclusion que cest mŒme le montant fixØ par la

Cour que le Gouvernement de QuØbec dolt Œtre payØ sil

une crØance valide

Je crois done que les fins de la justice seront utilement

servies sil est ordonnØ par le jugement formel que lin

timØe aura droit une indemnitØde $23287.60 avec dØpens

en Cour dEchiquier du Canada et lintØrŒt au taux de 5%
par annØe partir du ler octobre 1937 jusquà la date du

jugement de cette Cour

Le jugement dont ii appel devra cependant Œtre

modiflØ en retranchant cette reserve faite en faveur de

lintimØe Et comme la reclamation du Gouvernement de

QuØbec est purement personnelle contre lintimØe je ne

puis me rendre la suggestion dordonner de dØposer en

Cour le montant de $7244.19

Quant lautre reserve faite en faveur de la demande

resse-intimØe pour tout recours quelle pourrait avoir

contre lappelante raison des dommages causes son

exploitation resultant des expropriations qui ont fait

lobjet du litige la clause suivante sera insØrØe dans le

jugement formel vu le consentement donnØ par les

parties

Upon the undertaking of the appel1an4 to abandon all mines and

minerals taken under the expropriation herein and upon the consent of

the appe11an and respondent hereto
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It is ordered and adjudged that the provisions of s.s 196 197 and 1943

198 of the Railway Act 1919 ch 170 RS.C 1927 shall be deemed to
CANADIAN

apply in respect of the 1and expropriated as u11y as if such lands hau
NATIoNAL

been taken under the provisions of the said Act pATTWAY Co

Devant cette Cour chaque partie paiera ses frais HARRICANA

Goi MrrE
The judgment of Davis Kerwin and Hudson JJ was INC 1939

delivered by Tasohereau

KERWIN J.This is most unsatisfactory case Certain

lands of the respondent were expropriated by the appellant

under the provisions of the Expropriation Act R.S.C 1927

chapter 64 as made applicable by section 17 of the Cana
dian National Railways Act R.S.C 1927 chapter 172 and

amendments The lands were taken by the deposit of

three plans on November 18th 1936 October 9th 1937
and March 13th 1939 covering respectively 21 52 acres

27 acres and 03 acres

In proceedings instituted in the Exchequer Court of

Canada the respondent claimed $47480.60 made up as

follows

Value of land 28 82 acres at $1000 per acre $28820.00
Amount alleged to be payable to the Minister

of Mines and Fisheries of the province of

Quebec under clause of an agreement
hereafter referred to 7244.19

Damage to lands of the respondent caused by
excavations carried out by the appellant and

by construction of the line of railway 11416.41

$47480.60

The appellant calculated its total liability at $50 per acre
for the land expropriated or total of $1441

The trial judge fixed the value of the lands expropriated
at $1000 per acre or total of $28820 From this he
deducted an amount calculated by him to represent the

sum payable by the respondent to the Minister of Mines
and Fisheries of the province of Quebec under clause

pf an agreement entered into on June 29th 1937 after the
date of the first expropriation between the respondents
predecessor and His Majesty the King in the right of the

province This calculation was made on the basis that

plan would be prepared by the respondent subdividing
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the expropriated lands and that under clause of the

CANADIAN agreement $30 would be paid the Minister for every sub-

RAuAYCo divided lot having an area of 5000 square feet or less

and resulted in figure of $752.4O He also deducted his

HARRICANA

GOLD MINE estimate of the cost of making and registering such plan

INC.1939 He added an amount of $3000 for depreciation

KerwiaJ to neighbouring lots still owned by the respondent because

of excavation made by the appellant

The net result is that he awarded the respondent the

sum of $23287.60 but he reserved the mines and minerals

in the lands expropriated and also reserved to the re

spondent its right to recover from the appellant the sum

of $7244.19 or such other sum as the respondent would

have to pay to the province of Quebec by virtue of clause

of the agreement mentioned above He declined to

allow anything further for depreciation to the remainder

of the respondents property by reason of the expropria

tions and the construction of the railway

Clauses and of the agreement referred to are as

follows

La Compagnie versera au MiniDtŁre des Mines et des PŒcheries

avec ioute demande de cadstration des nouvelles sub-divisions de ce

4errains com.pris dn les Limites de la yule de Val dOr une somme de

trente $30 dollars par paroelle de terrain indique sur le plaii et æe

dØpassamt pas einq mule pieds carrØs

La Compagnie versera ou MinietŁre des Mines et des PŒcheries

une somme cLe rtrente $30 dollars par cinq mule pieds de terrain ou

fraction cle cinq mule pieds de terraAn donnØ ou vendu pour un $1
doilarou aurtres eonidØrations aux corupagnies chemim de fer

mŒmeles terrains coinpris dans les limites de la ville de Val dOr

The Railway Company appealed After the argument

before this Court had proceeded for some time we decided

that we should hear what the Crown in the right of the

province of Quebec had to say with regard to its rights

Accordingly the hearing was postponed and an order

made directing that the Attorney-General of Quebec the

Minister of Lands and the Minister of Mines be notified

of the existence of the case so that they might have an

opportunity to be heard if so advised. Counsel for the

Attorney-General of Quebec appeared on the date to

which the argument was adjourned and stated that the

Crown in the right of the province does not claim any

interest in the lands expropriated but asserts personal

claim against the respondent of an amount not exceeding
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$7244.19 At the same time the appellant through its

counsel undertook to abandon all mines and minerals CANADIAN

taken under the expropriations upon terms and consent

was signed on behalf of both parties that the following

clauses should be inserted in the judgment to be given by GOLD MINE

this Court INC 1939

KerwimJ
Upon the nidrtakrng of 4he appethint tio abandon all mines aiid

minerals taken under the expropriation ierein an upon the oo.nsent of

the appellnt and respondent hereto

It is ordered and adjudged that the provisions of ss 196 17 aaid

198 of the Railway Act 1919 Ch 170 R.S.C 1927 shall be deemed to

apply in respect of the lands expropriated as fully as if swh lands had

been taken under the provisions of the said Aot

The evidence led by the respondent as to the value of

the lands expropriated was given on an entirely erroneous

basis The lands were not subdivided but evidence was

tendered and accepted as if they had been and the testi

mony adduced on behalf of the appellant followed the

same general pattern It appears to me that the trial

judge proceeded upon evidence of this nature and did not

fix the present value of all advantages which the lands

possess present or future Cedars Rapids Manufacturing

and Power Company Lacoste

There is no doubt that this Court will not interfere on

mere question of quantum unless it is satisfied that the

amount allowed is clearly excessive or just as clearly too

small Trudel The King from which decision

leave to appeal to the Privy Council was refused In my
opinion the allowance in the present case is clearly exces

sive What is more important however is that in fixing

the value of the lands expropriated as if they had been

subdivided into lots the trial judge proceeded upon

wrong principle and that is always ground upon which

this Court will set aside an award

In many cases the matter would be remitted to the

Exchequer Court of Canada but in order to save the parties

that expense have examined the record and by piecing

together certain bits of evidence have concluded that

sufficient appears to warrant an allowance of $250 per acre

Not all the lands expropriated are situate in Val dOr in

the years 1938 1939 and 1940 the respondents unsub

divided lands south of the line of railway were assessed at

A.C 569 at 576 1914 49 Can S.C.R 501
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$200 per acre and its unsubdivided lands north of the line

CANADIAN of railway at $25 per acre These considerations and all

RAILwAYC0
the other evidence do not justify in my opinion an allow-

ance higher than have suggested
HARRICANA

GOLD MINE As to the $3000 item the trial judge states that the

INC.1939
excavations Were made on lands of the respondent subse

Kerwin quently expropriated on March 13 1939 While the

respondent seeks to hold the sum granted it alleges that

only excavations and were so made and that excava

tions and were made on lands of the respondent

which never have been expropriated This appears to be

so Hector McNeil in charge of the railway construction

stated that excavation was made in the early part of

September 1937 and that the appellant paid the con-

tractor for removing 7129 cubic yards of earth At exca

vation 1788 cubic yards were removed The appellant

apparently contended at the trial that no claim for the

material so taken was advanced in the statement of claim

but think the pleading is sufficient The land upon

which excavations and were made is included in the

acreage for which would allow $250 per acre and nothing

further should be allowed because of these excavations

The question of depreciation presents some difficulty

The trial judge in arriving at his conclusion pointed out

that three witnesses on behalf of the respondent estimated

th depreciation on subdivided lots at 35 25 and 30 per

cent respectively and that the appellants witnesses

while admitting there was depreciation were unwilling

to suggest any amount He concluded that there had

been depreciation of at least 20 per cent on all properties

still owned by the respondent adjoining the excavations

on both sides of the railway and calculated that deprecia

tion at $3000 In view of the very much lower estimate

of the value of the expropriated unsubdivided land at

which have arrived any depreciation caused to unsub

divided land still owned by the respondent would not be

substantial However as the trial judge pointed out

there were some lots depreciated which had been sub-

divided In view of this fact and of various imponder

ables would allow the sum of $1500 to include not only

depreciation but an allowance for the material taken at

excavations and
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The authorities are clear that damages must be assessed

once nd for all and that no right may be reserved to the CANADIAN

respondent to claim any sum hereafter In any event

there is no basis upon which the respondent would be
HARRICANA

entitled to an allowance of 7244.19 or any part thereof GOLD MINE

even if it were presently shown that it would have to pay
INC 1939

any sum to the province of Quebec under the agreement Kerwin

referred to Any such sum could not be allowed as dam-

ages nor could it enhance the value of the lands expro

priated might add that agree with the trial judge

that the respondent is not entitled to any other damages

caused by the construction of the railway

In the result the appeal should be allowed the judg
ment quo set aside and for it substituted judgment

reciting the undertaking of the appellant set forth above

and declaring that the immovable properties expropriated

by the appellant on November 18th 1936 October 9th

1937 and March 13th 1939 excepting the mines and

minerals therein and thereunder re the property of the

appellant as of the dates of the respective expropriations

The indemnity granted for these properties and for all

damages resulting from the expropriations is fixed at the

sum of $8705 with interest down to the date of this

judgment at five per centuin per annum on $5380 from

November 18 1936 on $1567.50 which includes the

$1500 item mentioned above from October 1937

and on $1757.50 from March 13 1939

The respondent is entitled to its full costs of the action

down to and including the trial and there should be no

order as to the costs of the appeal

Appeal allowed judgment quo set aside

and for it substituted judgment as stated by

the Court costs of action to respondent and

no order as to costs of the appeal

Solicitors for the respondent Lajoie GØlinas Mac-

naughton

Solicitors for the Attorney-GeneraI of Quebec Geoffrion

Prudhomme


