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JOSEPH CLICHE SUPPLIANT RESPONDENT

ON APPEAL FROM THE COURT OF KINGS BENCH APPEAL SIDE
PROVINCE OF QUEBEC

CrownPetition of rightOffence or quasi-offenceDamagesRight

of actionArticle 1011 C.C.P

Under the terms of article loll of the Code of Civil Procedure

right of action lies against the Crown for damages resulting either

from an offence or quasi-offence when the formalities pertaining
to petition of right are otherwise followed

APPEAL from the judgment of the Court of Kings

Bench appeal side province of Quebec affirming the judg
ment of the Superior Court Gibsone and maintaining
the appellants petition of right against the Crown

In his petition of right the respondent alleged that on

the 17th of October 1931 about half past nine oclock

in the evening he was guest passenger in motor car

which between Beauceville and St George on the Levis

Jackman national highway struck steam roller supposed
to have been used by the roads department of the province

to repair the road at that place and added that the roller

was in the way and that the accident had been caused by
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1935 the lack of indications by way of lantern or otherwise on

T.KINo the forward part and one side of the roller The respondent

CLICHE
claimed an amount of $318.25 total of expenses incurred as

consequence of that accident and sum of $20000 for

loss of time and total incapacity

The appellant pleaded specially that the accident was

due to the fault and negligence of the proprietor and driver

of the automobile who was driving his car at an excessive

speed and in manner not allowed by law under the cir

cumstances that especially the road-roller was in the old

road closed to circulation by good and solid barrier and was

completely outside of the way that the travelling public

should follow that the closing of the old road and the

opening of temporary road were indicated to the travel

ling public by red flag placed at more than 400 feet from

the site of the accident by similar flag put on the steam

roller and at the same time by lighted lantern placed on

the same roller The Superior Court maintained respond

ents action for sum of $3515.55 which judgment was

affirmed on appeal less sum of $100 owing to an error

in adding up the amounts of damages

AimØ Geoff non K.C and Galipeault for the appellant

Rosaire Beaudoin K.C for the respondent

The judgment of the Court was delivered by

CANNON J.A la suite de la collision dun automobile

avec un rouleau vapeur sur la route nationale Levis-Jack

man le 17 octobre 1931 lintimØ par petition de droit

allØguant la negligence du dØpartement de la voirie de la

province de QuØbec obtenu de la Cour SupØrieure Gib

sone une indemnitØ de $3515.55 Sur appel de la

Couronne la Cour du Banc du Roi par son jugement du

30 novembre 1934 confirmØ le jugement Hall dissi

dent tout en le rØduisant de $100 pour corriger une erreur

daddition Comme ii sagit purement et simplement dune

question de faits que les deux cours ont dØcidØe en faveur

de lintimØ lappelant devant nous borne exclusivement

son recours des moyens de droit
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Nous rØfØrant au tØmoignage de Joseph Gilbert la Cou- Ts KING

ronne prØtendu que le rouleau de fer dont la presence Or HE

amenØ la collision appartenait aux dØnommØs BØnoni CanJ
Poulin et Marcotte les contracteurs qui lavaient dØposØ

depuis trois jours sur le chemin public alors en reparation

Quoique cette preuve ait ØtØfaite par lintimØ je partage

lopinion de lhonorable juge LØtourneau que dans la con

testation comme au cours de lenquŒte lon semblØ pren

dre pour aequis quil Øtait là pour les reparations qui sy

poursuivaient tout ØvØnement le rouleau avait ØtØ

acceptØ tolØrØ et lors de laccident Øtait sur le chantier

des travaux de plus ii appert au plaidoyer que le dØparte

ment en avait assume la garde et le contrôle et cette par

ticularitØ suffit pour que la responsabilitØ du maître des

travaux dans lespŁce la Couronne doive en rØsulter

II

Le second point soulevØ par la Couronne est base sur

larticle 106 du chapitre 91 des statuts refondus de la po
vince de QuØbec de 1925 tel que remplacØ par 17 Geo

1927 31 22 qui se lit comme suit

108 The municipal corporation owner of road whith the Minister

of Roads maintains or upon which he does construction or improvemeit

work shall not be responsible for damages due to the fault of employees

of the Minister of Roads committed in the discharge of their duties nor

to any default in the fulfilment of the obligations imposed on the province

or undertaken by the Minister of Roads under any provision of this Act

Such corporation shaTh retain its rights and control over such road subject

to the restrictions created by this Act and it shall continue to have with

regard to sucth roadl all obligations toward the pulie which the law

imposes upon it save those which are removed by this Act

Encore sur ce point je crois avec lhonorable juge

LØtourneau quil est possible que dune facon gØnØrale la

garde dune route et lobligation den faire disparaItre les

obstacles reviennent aux municipalitØs mais dans un cas

comme dans lespŁce actuelle oii le dØpartement sen est

emparØ pour les travaux de son ressort ii faut maintenir

le principe que la responsabilitØ suit le contrôle Cette

disposition dailleurs semble implicitement du moms dC
crØter la responsabiitØ en dommages du gouvernement Or

ce rouleau Øtail certainement sur le chantier organisØ par le

dØpartement de la voirie et daprŁs les plaidoiries sous la

garde de ses employØs qui en auraient indiquØ Ia presence
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1935 un public voyageur par un pavilion rouge place quatre

ThE KING cents pieds de lendroit de laccident et par un autre pavilion

CLICUE
semblable place sur le rouleau vapeur en mŒme temps

quun fanal aliumØ place sur le mŒme rouleau Øclairant
annon

trŁs bien Ce sont là les prØtentions de la defense qui

daprŁs les jugements des cours infCrieures nont pas ØtØ

prouvØes pas plus que les actes de negligence reprochØs

au conducteur de lautomobile

III

Mais nous dit en troisiŁme lieu lavocat de lappelant

souievant un point qui ne sembie pas avoir ØtØ du tout

plaidØ ou considØrØ devant les cours infØrieures la loi 46

Vict 1883 27 reproduite larticle 1011 du Code de

Procedure Civile ne donne pas un recours illimitØ contre

la Couronne pour dØlit ou quasi-dØlit Cette disposition

se lit comme suit

Any person having claim to exercise against the government of

this province whether it be revendjication of movea or irnmoveable

property or claim for paymsnt of money on an alleged contract or for

damages or otherwise may address his petition of right to His Majesty

Dans cette cause la Couronne ne sernble pas avoir mis

en doute daprŁs les plaidoiries sa responsabilitØ pour les

actes ou omissions des empioyØs de la voirie Ceci est dail

leurs conforme la pratique dans la province de QuØbec

depuis que cet acte de 1883 ØtØ passØ Ses dispositions

sont plus gØnØreuses que celies de la Loi de la Cour dEchi

quier du Canada quil nous ØtØ donnØ de discuter rØcem

ment re The King Dubois Ii semble que la lØgis

lature de QuØbec se soit inspirØe de la Crown Suites Ordi

nance XV de 1876 section 18 sous-section se lisant

comme suit

Any claim against tthe Crown founded on the use or occupation or

right to use or occupation of Crown lands in the Colony and any claim

arising out of the revenue laws or out of any contract entered into or

which should have or might have been entered into on behalf of the

Crown by or by the authority of the Government of the Colony which

would if such claim had arisen between subject and subject be the

ground of an action at law or suit in equity and any claim against the

Crown for damages or compensation arising in the Colony thali be

claim cognizaJbie unclar this Ordinance

Ce texte ØtØ discutØ par le Conseil PrivØ re Attorney-

General of the Straits Settlements Wemyss oi Lord

Hobhouse sexprime comme suit

S.C.R 31S 1838 13 App Cas 192 at

197
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Their Lordships are of opinion that the expression claim against 1935

the Crown for damages or compensation is an apt expression to in-

elude claims arising out of torts and that as claims arising out of con-
No

tracts and other classes of claims are expressly mentioned the words CLICHE

ought to receive their full meaning

In the case of Farnell Bowman attention was directed by this
Canmon

Committee to the fact that in many colonies the Crown was io the habit

of undertaking works which in Ehgland are usually performed by private

persons and to the coasequenit expediency of providing remedies for

injuries coitted in the course of these works The present ease is an

illustration of that remark And there is no improbability hut the reverse

that wtheni the legislature of Colony in such circumstances allows claims

against the Crown im words applicable to claims upon torts it should

mean exactly what it expresses

Dailleurs mŒme sans cette autoritØ nous croirions devoir

suivre la coutume acceptØe depuis un grand nombre dan

nØes dans la province de QuØbec et interpreter cet article

1011 C.P.C comme crØant un droit daction contre la Cou

ronne dans les cas de dØlits et de quasi-dØlits en suivant

les formalitØs de la petition de droit Vo Rapport des

codificateurs nov 1896C.C.P Surveyer 93
Pour ces raisons je suis davis de renvoyer lappel avec

dØpens Le demandeur cependant na droit aux intØrŒts

que depuis la date du jugement de la Cour SupØrieure qui

devra Œtre modiflØ en consequence

Appeal dismissed with costs

Solicitors for the appellant Galipeault Galipeault

Solicitor for the respondent Rosaire Beaudoin


