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Le demandeur souffrait d’'un trouble connu sous le
norrewiiahopsie homonyme (H.H.) camitge par
une perte de presque toute saeviptemicpie du

The claimant suffered from a condition called homon-
ymous hemianopia (H.H.) which eliminated most of his
left-side peripheral vision in both eyes. The B.C. Super-
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intendent of Motor Vehicles cancelled his driver's ot&gauche des deux yeux. Le Superintendent of Motor
licence on the ground that his vision no longer met the Vehicles de la Colombie-Britannique («Surintendant») a
standard of a minimum field of vision of 120 degrees. anradh permis de conduire pour le motif que sa
While exceptions to this standard were permitted in vision ne respectait plus la norme du champ visuel mini-
other cases, people with H.H. are not permitted to hold a mal de 128sdd&jeh que des exceptioascette
driver’s licence in B.C. After repeatedly being denied a norme soient permises dans d’autres cas, les gens
licence despite passing the requisite tests, the claimant atteints de H.H. ne sont pas awétesir un per-
filed a complaint with the B.C. Council of Human mis de conduire en Colombie-Britanniques Alfire
Rights. The Council found that the standard wdama  vu refuser un permia maintes reprisesenie s’il avait
facie direct discrimination and that the Superintendent eussi les tests requis, le demandeur aepepitinte
had failed to show that applying the visual field stan- devant le British Columbia Council of Human Rights,
dards inflexibly, without individual assessments, was qui a conclu que la norme constituait de la discrimina-
reasonably necessary. The Superintendent was ordered tion direptemére vue et que le Surintendant
to assess the claimant and to place restrictions on his n‘avait @@ontE que Il'application rigide des
licence if necessary. A judge of the Supreme Court of normes de champ visuel, en I'absence aaltaite ~
British Columbia dismissed the Superintendent’s peti- tion individueligit faisonnablementenéssaire. Le
tion for judicial review but the Court of Appeal set aside Surintendantia lterdre dévaluer le demandeur et
that decision. Since the Court of Appeal’'s judgment, d’assujettir son pargis testrictions, siecéssaire.
this Court has set out a modified test for discrimination Un juge de la Coanseigé la Colombie-Britannique
under the B.CHuman Rights Code — the Meiorin test. a rejet’la reqete du Surintendant visaat obtenir un
contdle judiciaire, mais la Cour d’appel a amnauétte
décision. Depuis que cet atrde la Cour d'appel até
rendu, notre Cour a modifj dans I'aet Meiorin, le cri-
tere applicable en matié de discrimination, selon le
Human Rights Code de la Colombie-Britannique.

Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.

The Meiorin test applies to all claims for discrimina- Le er# de I'aret Meiorin s’appliquea’ toutes les
tion under the B.CHuman Rights Code. It requires demandes foeelS sur leHuman Rights Code de la
those governed by human rights legislation to accom- Colombie-Britannique, dans lesquelles I'existence de
modate the characteristics of affected groups within discrimination esgudl” Il oblige les personnes
their standards. Once a plaintiff establishes that the stanegiesrpar une loi concernant les droits de la persanne °
dard isprima facie discriminatory, the onus shifts to the tenir compte, dans leurs normes, desrisiigquee’s des
defendant to prove on a balance of probabilities that the groupesesouds qu’'un demandewstablit que la
discriminatory standard is &ona fide occupational norme est discriminatoigeptemére vue, il incombe
requirement or has faona fide and reasonable justifica- alors aefetideur de prouver, selon laepohdrance
tion. The defendant must prove that: (1) it adopted the des proésbijite cette norme discriminatoire est une
standard for a purpose or goal rationally connected to exigence professionnelleejustifil une justification
the function being performed; (2) it adopted the stan-eelle’et raisonnable. LeefEndeur doit prouver, preeyi’
dard in good faith, in the belief that it is necessary for rement, qu'il aadptorme dans un but ou objectif
the fulfilment of the purpose or goal; and (3) the stan- rationnellemerauX’ fonctions exeegs, deuxme-
dard is reasonably necessary to accomplish its purpose ment, qu'il @ &aloywr‘me de bonne foi, en croyant
or goal, because the defendant cannot accommodate per- gtedlEcessaire pouesliser ce but ou cet objec-
sons with the characteristics of the claimant without tif, et #oisiment, que la norme est raisonnablement
incurring undue hardship, whether that hardship takesecessaire la €alisation de son but ou objectif, du fait
the form of impossibility, serious risk or excessive cost. queefendieur ne peut pas composer avec les per-
Accommodation ensures that each person is assessed sonnes qui enmédsscaraetistiques que le deman-
according to his or her own personal abilities rather than deur sans que cela lui impose une contrainte excessive,
presumed group characteristics. Failure to accommodate gue cette contraitegdardofme d’'une impossibiit”
may be shown by evidence that the standard was set d’'un risque grave ouud’aroebitant. L’'accommo-
arbitrarily, or that individual assessment was unreasona- dement assure que chaque perswah€eeselon
bly refused, or in some other way. If the policy or prac- ses propres eappeitsonnelles phtgu’en fonction
tice is reasonably necessary to an appropriate purpose or edanges caraetistiques de groupe. L'’omission



870 B.C. (SUPERINT. OF MOT. VEH.Y. B.C. (H.R.C.) [1999] 3 S.C.R.

goal, and accommodation short of undue hardship is d’accommodeetpedEhontée en prouvant notam-
incorporated into the standard, the fact that the standard ment que la nathdix@e arbitrairement ou que
excludes some people does not amount to discrimina-evalliation individuelle &t refuge de mamire drai-
tion. sonnable. Le fait que la norme impesxclue certaines
personnes ne constitue pas de la discrimination si la
politique ou la pratique en cause est raisonnablement
nécessaira la €alisation d’'un but ou objectif approgri’
et si 'accommodement sans qu'il eesulte une con-
trainte excessive est incorgodans la norme.

The claimant establishegtima facie discrimination Le demandeuretabli I'existence de discriminatian °
by showing that he was denied a licence on the basis of  gnemile en efnontrant qu’on lui a refesun per-
his physical disability. The Superintendent was then mis en raison defi@ee physique dont il est
required to prove on a balance of probabilities that the atteint. Le Surintendant devait alors prouver, selon
discriminatory standard hadbana fide reasonable justi- pponarance des probabii$, que la norme discrimi-
fication. The Superintendent’s goal was reasonable natoire avait une justificagtla €t raisonnable.
highway safety, balancing the need for people to be L'objectif du Surinteetlihtd’assurer uneesurig
licensed and the need for public safety. While this goal  ewutidisonnable, egtdblissant urduilibre entre le
was legitimate and rationally connected to the general besoin des gens d’obtenir un perneisesisk dras-
function of issuing driver’s licences, and the standard of sureclaig€ du public. Bien que cet objectiftflegi-

a minimum field of vision of 120 degrees was adopted time et rationnelleraeniXifonctions gr€rales con-
in good faith, the standard was not reasonably necessary sisteglivrer des permis de conduire, et que la
to accomplish the goal. First, the Superintendent did not norme du champ visuel minimal de &20adetr”
show that no one with this condition could ever achieve adogd€ bonne foi, cette normeetdit pas raisonna-
reasonable highway safety. The evidence indicated that blereeessdira la Ealisation de I'objectif vis” En
the Superintendent's aim was not absolute safety, but premier lieu, le Surintendant em@asEdju’il était
rather reasonable safety. People with less than full absolument impoasibie personne atteinte de la
peripheral vision can drive safely and the claimant com- eficighce en cause depdndrea’I'objectif de gcurig
pensated for his disability. Second, the Superintendent ereut@isonnable. La preuve indiquait que le Surin-
did not show that the risk or cost associated with provid- tendant visait non pasul#sabsolue, mais plot”
ing individual assessment constituted undue hardship. aoerig’ raisonnable. Les gens qui n'ont qu’une
The evidence revealed that at least two tests for road vigiophgrique partielle peuvent conduire deda,
safety of people with H.H. had been developed, and thatecuriséire et le demandeur surmontait séiciEnce. En
laboratory testing might also assist. While simulating d=me lieu, le Surintendant n'a pasnddntg que le
the emergency situations which are the focus of concern risque outlguicse rattachai I'evaluation indivi-
for people with H.H. may be dangerous, many driving duelle constituait une contrainte excessive. La preuve a
tests involve danger and ways are found to reduce itevél&d” gu’au moins deux tests decsfi® routére
With respect to the cost of assessing people with H.H., aveieroitus pour les personnes atteintes de H.H.
the Superintendent offered no precise figures. Excessive et que des tests en laboratoire poyaleieetire
cost may justify a refusal to accommodate those with utiles. Quoiqu’il paissedangereux de simuler les
disabilities, but one must be wary of putting too low a situations d’urgence qui sont au coeuecdesigar-
value on accommodating the disabled. Impressionistic tions relatives aux personnes atteintes de H.H., on
evidence of increased expense will not generally suffice, trouve des moyeeduite tés dangers que compor-
and there may be ways to reduce costs. Since the Super- tent de nombreux tests de conduite automobile. Le Sur-
intendent failed to prove that incorporating aspects of intendant n'a pas denchiffres @cis au sujet du
individual accommodation within the standard was utdé® a I'evaluation des personnes atteintes de H.H.
impossible short of undue hardship, he was obliged to Leecessif peut justifier le refus de composer avec

les personnes atteintes defidiences, mais il faut se

garder de ne pas accorder suffisamment d'importance °

laccommodement de la personne handéeapla

preuve, constiteé d'impressions, d’'une augmentation

des @penses ne suffit pasemgralement et il peut y

avoir des moyens deduire les cofs. Etant done’ que

a
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give the claimant an opportunity to prove whether or not le Surintendant n’a pas pyolivétait impossible

he could drive safely, through individual assessment. d’incorporer dans la norme des aspects d’accommode-
ment individuel sans qu'il enesulte une contrainte
excessive, iefait tenu de donner au demandeur la possi-
bilite de prouver, au moyen d'urevdluation indivi-
duelle, qu’il pouvait conduire de dan €curitaire.

The discrimination in this case lies not in the refusal La discrimination enetesgfcoule non pas du
to issue a licence, but in the refusal to give the claimant refuseldeed 'un permis, mais du refus d'offrir au
a chance to prove through an individual assessment that demandeur la pos®bitouver, au moyen d'une
he could be licensed without jeopardizing the goal ofevaltation individuelle, qu’iefait en mesure d’obtenir
reasonable road safety. The Superintendent fell into un permis sans compromettre I'objedifridgersu-
error because he abandoned his reasonable approach ®re raiSonnable. L'erreur du Surintendaesulte du
licensing and adopted an absolute standard which was fait qu'il a abandenrémarche raisonnable en
not supported by the evidence. Those who provide ser- eraaté dlivrance de permis pour adopter une norme
vices subject to théduman Rights Code must adopt absolue quigtdit pasetayée par la preuve. Ceux qui
standards that accommodate people with disabilities fournissent des senasgsaviEHuman Rights Code
where this can be done without sacrificing their legiti- doivent adopter des normes qui tiennent compte de la
mate objectives and without incurring undue hardship. situation des personnes atteirfsiateels lorsque
This does not suggest that safety standards must be low- celetgefdit" sans sacrifier leurs objectiégitimes
ered. Nor should this decision be taken as predetermin- et sans queisudte rpour eux une contrainte exces-
ing the result in other cases. sive. Cela ne signifie pas que les norneeside doi-

vent étres abaigss. Le pgSent aef ne doit pas non
plus étre interpett comme pedeterminant [lissue
d’autres affaires.
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Versiondaise du jugement de la Cour rendu

par

MCLACHLIN J —

I. Introduction

Driving automobiles is a privilege most adult
Canadians take for granted. It is important to their
lives and work. While the privilege can be
removed because of risk, it must not be removed
on the basis of discriminatory assumptions
founded on stereotypes of disability, rather than

LE JUGE MCLACHLIN —

|. Introduction

La conduite automobile est un pragé que la

plupart des Canadiens adultes tiennent pour acquis.

Elle est importante dans leur vie et pour leur tra-
vail. Bien que cesgewvilissette retie pour
cause de risque, il do# hon pas sur la foi
d’hyeses "discriminatoires ford$ sur des est”

actual capacity to drive safely. This case concernsotypes ks a des dficiences, mais plot™ en

a blanket refusal of a licence to drive on the basis

fonction de la eapsl€ de conduire dedan

of lack of peripheral vision associated with a con- ecwsitaire. La peSente affaire porte sur le refus

dition known as homonymous
(“H.H."). The issue is whether the member desig-
nated by the British Columbia Council of Human
Rights (“Member”) erred in holding that a

blanket refusal in Mr. Grismer’s case, without the

hemianopia ergral d’accorder un permis de condui&eoute

personne atteinte d’'une absence deeviisien p”
rique duen trouble connu sous le nom ethia-
nopsie homonyme («H.H.»). La question est de
savoir si le memésegd («membre») par le
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possibility of individual assessment, constituted
discrimination contrary to the British Columbia
Human Rights Act, S.B.C. 1984, c. 22 (now the
Human Rights Code, R.S.B.C. 1996, c. 210).

British Columbia Council of Human Rights

(«Conseil») a commis une erreur en concluant
gu'un refusnéral sans possibiét'd'évaluation
individuelle constituait, dans le cas de M. Grismer,

de la discrimination au sens de Haman Rights
Act de cette province, S.B.C. 1984, ch. 229t~
mais le Human Rights Code, R.S.B.C. 1996,
ch. 210).

This case is not about whether unsafe drivers En lI'espgece, il ne s’agit pas de savoir s'il faut 2

must be allowed to drive. There is no suggestion
that a visually impaired driver should be licensed

unless she or he can compensate for the impair-
ment and drive safely. Rather, this case is about
whether, on the evidence before the Member,
Mr. Grismer should have been given a chance to
prove through an individual assessment that he
could drive. It is also about combatting false

assumptions regarding the effects of disabilities on
individual capacities. All too often, persons with

permettre aux conduateiscué de conduire.

On ne laisse aucunement entendre qu'un conduc-
teur dont la viesleist devrait obtenir un per-
mis s'il ne peut pas surmonter ce handicap de
arali pouvoir conduire de éap €curitaire. Il
s’agibtpligt Savoir si, d'ajs la preuve epose
devant le membre, on @it & M. Grismer

la possibilie” prouver, au moyen d'ueealua-

tion individuelle, efaiil én mesure de conduire.

Il s'ag@galement de combattre les fausses hypo-

disabilities are assumed to be unable to accomplishesethtoncernant les effets defidlénces sur les

certain tasks based on the experience of able-
bodied individuals. The thrust of human rights leg-

islation is to eliminate such assumptions and break
down the barriers that stand in the way of equality
for all.

capaiitlividuelles. Trop souventelas, on
suppose que les personnes atteiefesaheal
sont incapables d'accomplir certhes, t°
compte tenu deetierpé de personnes non

invalides. Les lois en matié de droits de la per-

sonne visent essentiellemeatéliminer de telles
hypotheses et ‘renverser les obstaclasl'égalig
de tous.

| conclude that the Member did not err in con- Je conclus que le membre n’a commis aucuné

cluding that the blanket refusal was unjustified and

erreueeidant que le refusegéral était injusti-

that Mr. Grismer should have been given the e di’qu’on auraitddonnera’ M. Grismer la pos-

opportunity to show in an individualized evalua-
tion that he could drive without undue risk.

sibilde @montrer, au moyen d'unevaluation

individuaés qu'il était en mesure de conduire

sans risque excessif.

Il. Facts

Terry Grismer was a mining truck driver who
lived and worked in the interior of British Colum-
bia. In 1984, at the age of 40, he suffered a stroke.
As a result of the stroke, he suffered from H.H.,
which eliminated almost all of his left-side periph-
eral vision in both eyes. The B.C. Motor Vehicle
Branch cancelled Mr. Grismer’'s licence on the
ground that his vision no longer met the standards
set by the British Columbia Superintendent of
Motor Vehicles for safe driving. The Superintend-

Terry Grismeretait un conducteur de camion
minier qui vivait et travaillaitlintéerieur des

Il. Les faits

4

terres en Colombie-Britannique. Ea 1384, °
de 40 ans, il a eu un acaddmbeasculaire qui
a prowgne H.H. caraetiste par une perte de
presque toute sa visariphgrique du ofé
gauche des deux yeux. La Motor Vehicle Branch
de la Colombie-Britannique («Directioghdes v’
cules automobiles») a eaneulpermis de
M. Grismer pour le motif que sa vision ne respec-
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ent’'s standards require a minimum of a 120 degree
field of vision, as compared to the 200 to 220
degree field of vision possessed by the average
person. While exceptions are permitted to the 120
degree standard in other cases, people with H.H.
always have less than a 120 degree field of vision
and are never permitted to drive in British Colum-
bia. These standards were developed by the B.C.
Medical Association for the Superintendent and
were subsequently adopted by the Canadian Medi-
cal Association. The Motor Vehicle Branch applied
the H.H. restriction absolutely, permitting no
exceptions or individual assessments.

tait plus les normes ene no&tisCurieé au
volatablies par le Superintendent of Motor
Vehicles de la Colombie-Britannique («Surinten-
dant dbgculés automobiles» ou «Surinten-
dant»). Ces normes prescrivent un champ visuel
minimal de 120esjegdmparativement au
champ visuel deaZZ®0 deg$ que possle la
personne ordinaire. Bien que des excégtions
norme de 12@slegrént permises dans d'autres
cas, les gens atteints de H.H. ont toujours un
champ visudrigif a 120 deg§ et ne sont
jamais auésrisd conduire en Colombie-
Britannique. Ces normeg@thbliesa I'inten-

tion du Surintendant par la British Columbia Medi-
cal Association et onete ulérieurement adop€s
par I'’Association redicale canadienne. La Direc-
tion des ¢hicules automobiles appliquait de
manire absolue la restriction relatigsda H.H., ne
permettant ni exceptions revaluations indivi-
duelles.

Over a seven-year period, Mr. Grismer tried Au cours d'une pfiode de sept ans, M. Grismer

four times to be reconsidered for a licence. He

passed the standard visual test and the 30-minute

driving test, and was found by the driving exam-
iner to compensate well for his loss of peripheral
vision. However, he was denied a licence on each

aetemlatre reprises d’obtenir un nouveau per-
mis.elissirlexamen normal de la vue ainsi

gue le test de conduite de 30 minutes, et la per-

sonne qui lui a fait subir son test de conduite a
cengtdil surmontait bien sa perte de vision

occasion because he had H.H. and could not meeeriphgfique. On a cependant redudé lui @livrer

the absolute 120 degree standard.

un peranishaque occasion parce quétait

atteint de H.H. et qu’il ne pouvait pas respecter la
norme absolue de 120 degr’

Throughout this period, Mr. Grismer continued Pendant cettegriode, M. Grismer a contieude

to drive on private roads at work (where no licence
was required) and on public roads. He informed
the Motor Vehicle Branch that he would continue
to drive on public roads without a licence.
Although Mr. Grismer’s licence was cancelled, he
was not actually prohibited from driving, so
neither the Motor Vehicle Branch nor the police
made any serious effort to prevent him from driv-
ing. He had two minor accidents, neither of which
was caused by his visual impairment. One accident
occurred at the mine, when he backed his vehicle
into a truck at night, and the other happened in the
town of Merritt, when he struck a cyclist who ran a

conduire sur des chemins prviravail (0"
aucun perngfaiin’fequis) et sur des voies
publiques. Il a irdolanDirection des ehicules
automobiles qu'il continuaraibnduire sur des
voies publiques sans permise Maigrilation
de son permis, M. Grismer ne s’est pas vraiment
vu interdire de conduire, de sorte que ni la Direc-
tion dekiatiles automobiles ni la police n'ont
demlieusement de I'enggher de le faire. Il a

eu deux accidents mineurs, dontetaitudi a’”

saedigte. Un accident est survenu pendant la
add mine lorsque sonehicule a heue’un
camion en faisant marcbeeaet 'autre, dans la
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red light and came from the left. The cyclist was  ville de Merritt lorsqu’il a bewnt'cycliste qui
found to be at fault. avait bk un feu rouge et qui venait de la gauche.
Le cycliste aefé jugg fautif.
After his fourth licence refusal, Mr. Grismer Apres s8tre vu refuser un permis pour la qua—7
filed a complaint with the British Columbia Coun- etme fois, M. Grismer a patplainte devant le
cil of Human Rights, which designated a member  British Columbia Council of Human Rights, qui a
to hear his claim. The Member found in his favour, esigf€ un membre pour entendre sa plainte. Le
ordered that the discrimination cease, and awarded = membre lui @ doson, a ordornla cessation
Mr. Grismer $500: (1994), 25 C.H.R.R. D/296. de la discrimination et lui a acecordiontant de
Unfortunately, Mr. Grismer died shortly after the 500 $: (1994), 25 C.H.R.R. D/296. Malheureuse-
case was heard. Nevertheless, the Superintendent  ment, M. GrismecéetgEu aps 'audition
brought a petition for judicial review of the Mem-  de I'affaire. Le Surintendanéaamoins dpo€
ber’'s decision, and Mr. Grismer’s estate was given  uneetequiSanta’ obtenir le contfe judiciaire
standing for appeal purposes. The reviewing judge  deetdsioh du membre, et la succession de
at the British Columbia Supreme Court dismissed M. Grismer s’est vu accorder la goalitagia’
the Superintendent’s petition: (1996), 25 C.H.R.R.  des fins d’appel. Le juge quieakpadtExamen
D/309. The British Columbia Court of Appeal en Cour supe” de la Colombie-Britannique a
allowed it and overturned the decision of the Mem-  eejéd” reqeie du Surintendant; (1996), 25
ber: (1997), 44 B.C.L.R. (3d) 301. The matter now C.H.R.R. D/309. La Cour d’appel de la Colombie-
comes before this Court for final review. Britannique a accueilli I'appel et iafiland&ci-
sion du membre: (1997), 44 B.C.L.R. (3d) 301.
L’affaire est maintenant soumise notre Cour en
dernier ressort.

Since the decisions in the tribunals below, this Depuis que les afisions des tribunaux d’ins- 8
Court has reviewed and modified the test for dis- tanamimife onete rendues, notre Cour a exa-
crimination in British Columbia (Public Servicer  miné et modifé le cri€re applicable en matié de
Employee Relations Commission) v. BCGSEU, discrimination dans I'aat” Colombie-Britannique
[1999] 3 S.C.R. 3 Meiorin”). The issue on this (Public Service Employee Relations Commission)
appeal is whether the Superintendent’s absolute. BCGSEU, [1999] 3 R.C.S. 3 ('«aatMeiorin»).

prohibition against driving with H.H. has been Il s’agit en lespde savoir s'il @%@ dEmonte
shown to be a valid standard under the test set out  que l'interdiction absolue de conduire que le Sur-
in Meiorin, negating the charge of discrimination.  intendant im@ot®ufe personne atteinte de H.H.

est une norme valide selon le erd€non& dans
l'arret Meiorin, ce qui aurait pour effet d’'annuler
'accusation de discrimination.

lll. Decisions lll. Les dcisions
The Member reviewed the provisions of the Le membre a examinles dispositions de la °
B.C. Human Rights Act and the case law. He found Human Rights Act de la Colombie-Britannique et
that: la jurisprudence applicable. Il a conclu:
- the standard should be classifiedpaisna - que la norme devaitetfe considiée
facie direct discrimination; comme constituant de la discrimination
directea premere vue;
- the onus was on the Superintendent to pro- - gu’il incombait au Surintendant de fournir

vide reasonable justification for the stan- une justification raisonnable de la norme
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dard (i.e. to establish that there was no
reasonable or practical alternative to the
absolute rule);

“something more than merely a ‘real’ or
‘minimal’ risk must be established to jus-
tify limiting the equality rights of people
with disabilities” (p. D/300) and that
impressionistic evidence will not suffice;

the standard was based on knowledge of
visual field defects, was up to date, had a
logical foundation, and was not impres-

sionistic. However, it was not based on

hard evidence of the relationship between
H.H. and driving accidents;

there is lack of agreement on standards
among different jurisdictions outside
Canada, with a number of countries per-
mitting people with H.H. to obtain driv-
er's licences in some circumstances;

based on the lack of empirical evidence
linking Mr. Grismer’s disability with road
safety and the lack of consensus between
jurisdictions, and noting the difficulty in
getting better evidence of risk, the Super-
intendent’s standard should not be applied
absolutely, but must be applied “in a man-
ner that ensure[s] individual assessment”
(p. D/307);

in the result, the Superintendent had not
met the burden of justifying the visual
field standards as reasonably necessary
“as they are applied [inflexibly] by the
M.V.B.” (p. D/308 (emphasis in origi-
nal)), and discrimination was established.

since Mr. Grismer had not undergone a
recent individual assessment, it would be
inappropriate to order the Superintendent
to reinstate Mr. Grismer’s licence. Instead,

(czedire dBtablir qu’il n'y avait
aucune solution de rechange raisonnable
ou pratigue la Egle absolue);

FRRDUCTION] «qu’il faut démontrer plus
gue la seule existence d'un risqab> «r’
ou «minime» pour justifier une restriction
des droasl'ggalig des gens atteints de

efifiences» (p. D/300) et qu’'une preuve

constitlée d'impressions ne suffit pas;

- que la netaiefonde sur les connais-
sances earmdt dficiences du champ
visuel, qu'ellaita jour, qu’elle avait un
fondement logique et qu’elle ne reposait
pas sur des impressions. Et&t n’”
cependant pas &mndlr une preuve tan-
gible d'un lien entre la H.H. et des acci-
dents de la route;

- que les normes ne faisaient I'objet d’'au-
cune entente entreerdiffs ressorts
etrahgers, alors qu’'un certain nombre de
pays permettent aux gens atteints de H.H.
d’obtenir un permis de conduire dans cer-
tains cas;

- gu’en raison de I'absence de preuve empi-
riquetdblissant un lien entre lafitience
de M. Grismer etUsais routere et de
'absence de consensus entre ressorts, et
compte tenu de la digfididotenir de
meilleléénts de preuve quant au ris-
que couru, la netadié par le Surin-
tendant detat dppligee non pas de
fadon absolue, maisTRADUCTION] «de
mangere a garantir uneevaluation indivi-
duelle» (p. D/307);

- gu'efinitive le Surintendant ne efait
pas aceguitté I'obligation de justifier
coetang faisonnablemenecoéssaires
les normes de champ vigeabCTION]
«qui sont appleps [de fagn rigide] par
la D.V.A.» (p. D/308 (sauliams I'ori-
ginal)), et que I'existence de discrimina-
tion était établie;

-atarit done” que M. Grismer n’avait

subi aucueealuation individuelle
ecerite, il ne conviendrait pas d’ordonner

au Surintendant de lui restituer son per-
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mis. Le membreat phatdn” au Sur-

intendenbldér M. Grismer et d'exa-
miner la possibilitassujettir, au besoin,
son permisdes restrictions; et enfin

- que M. Grismer n'avait droitaquhe
indeenmitminale de 500 $ puisqu'il
n'avait pdabli I'existence de dom-

mages, de blessures ou d’humiliation.

the Member ordered the Superintendent to
assess Mr. Grismer and consider the possi-
bility of restrictions on his licence if nec-
essary; and finally

- Mr. Grismer was entitled to only $500
nominal compensation since he had not
established damage, hurt or humiliation.

The reviewing judge, Williamson J., dismissed Le juge Williamson qui a pr@ck a I'examen de 10

the petition for judicial review on the grounds that la etquiisan& obtenir un contie judiciaire I'a

the Member had made no error in interpreting and  eej@bur le motif que le membre n’avait com-
applying thebona fide and reasonable justification ~ mis aucune erreur en irpr et en appliquant
defence, and that his “finding of fact” that individ- le moyen defedSe fond” sur la justification
ualized testing was possible was entitled to defer-eelle’et raisonnable, et que sa «conclusion de fait»

que la tenue d'urevdluation individualisé €tait
possible pouvait faire I'objet de retenue.

The Court of Appealper Donald J.A., unani-
mously allowed the appeal on the ground that the
Member had erred by:

- blending the analyses for direct and indi-
rect discrimination, leading to the applica-
tion of the wrong approach; since this was
not an allegation of indirect discrimina-
tion, the question of individual accommo-
dation arose only in setting the standard,
beyond which there was no reason to
make individual accommodation;

- suggesting that the standard could not be
justified absent more empirical data from
experimental studies;

- finding an insufficient link between the
risk and the licensing standard, given the
endorsement of medical associations
across Canada and the “intuitive connec-
tion” between the absence of peripheral
vision and the risk of accidents; and

- concluding that individual testing should
be considered absent evidence that such
assessment was a practical alternative, and
considering whether individual testing
was possible, as opposed to practical.

La Cour d'appel, s’exprimant par lintesn’
diaire du juge Donald, a accueillid &ppahi-
neitpour le motif que le membre avaiteerr’

11

- en amalgamant les analyses de la discrimi-
nation directe et de la discrimination indi-
recteu d’application de la mauvaise

ethode; puisqu'’il ne s'agissait pas d’'une

eghition de discrimination indirecte, la
guestion de 'accommodement individuel
ne se posait que lortaldisSement de

la norme, egpiquoi rien ne justifiait de

prendre des mesures d’accommodement
individuel,

- en indiquant que la natai pas jus-
tifiable en l'absence de edsnempi-
riques su@mpléntaires provenantetlides

expérimentales;
- en concluanfabsence de lien suffisant

entre le risque et la normelidardte
des pewetasit done’I'appui d’associa-
tionsdigdles partout au Canada et
I'existence dfeauCTION] «lien intui-
tif» entre I'absence de vigophgfique

et le risque d’accident;

- en concluant qu'il fallait examiner la pos-
sililit faire subir des tests individuels
en I'absence de preuve que ces tests cons-
tituaient une solution de rechange pra-
tique, et en se demandetatitsibssible
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There was no evidence of a “safe or relia- de faire subir des tests individuels, au lieu
ble form of testing that can measure the de se demandeetatl pratique de le
ability to deal with unexpected or excep- faire. Il n’y avait aucune preuve de l'exis-
tional traffic situations” (p. 321). tence d’unerRPDUCTION] «forme déva-

luation sire ou fiable qui puisse mesurer
la capack” de faire facea ‘des situations
imprévues ou exceptionnelles en reati’
de circulation roudfe» (p. 321).

IV. The Issue IV. La question en litige

The test for discrimination under the B.C. Le critere applicable en matié de discrimina-
human rights legislation was recently modified in  tion, selon les disposiggisdtives en madie
Meiorin, supra. Neither the Member nor the  de droits de la personne en Colombie-Britannique,
reviewing courts had the benefit of that test. The e@mmentt modifé dans I'aret Meiorin, pré-
guestion before us is whether, applying the new e.diti le membre ni les tribunaux d’examen ne
test to the findings of fact of the Member, an abso- enéhciaient de ce crire. La question dont nous
lute prohibition on licensing people with H.H. and  sommes saisis est de savoir si, en appliquant ce
a less than 120 degree field of vision, without the nouveaarerdlx conclusions de fait du mem-
possibility of individual assessment, constituted bre, il est discriminatoire d'interdire cda fa,
discrimination. absolue laefivrance d’'un permis de conduire aux

personnes qui sont atteintes de H.H. et dont le
champ visuel est iefieura 120 degs, sans leur
offrir la possibilig de subir unevaluation indivi-
duelle.

V. Legislation V. Les dispositiongdjislatives

The relevant statutory provision is s. 3 of the La disposition dgislative pertinente est I'art. 3
Human Rights Act, S.B.C. 1984, c. 22, which was  deHaman Rights Act, S.B.C. 1984, ch. 22, qui
in force at the time Mr. Grismer’s licence was can-etait’ en vigueura I'époque @’ le permis de

celled. Section 3 read: M. Grismereg ‘annug. Cet article se lit ainsi:
[TRADUCTION]
3. No person shall 3. Nul ne doit
(a) deny to a person or class of persons any a) priver une personne ouegoeicaé per-
accommodation, service or facility customa- sonnes d'un logement, de services ou d'instal-
rily available to the public, or lations habituellement offerts au public, ni
(b) discriminate against a person or class of per- b) agiradm fdiscriminatoire envers une per-
sons with respect to any accommodation, sonne ou uegaca de personnesl’eégard
service or facility customarily available to d’un logement, de services ou d’installations
the public, habituellement offerts au public,
because of the race, colour, ancestry, place of origira cause de la race, de la couleur, de I'ascendance, du
religion, marital status, physical or mental disabil- lieu d'origine, de la religionegtl Matrimonial, de la
ity. ... déficience physique ou mentale . . .

That section has been repealed and replaced, andCette disposition &t abroge et remplagg, et
is now s. 8(1) of théluman Rights Code, R.S.B.C.  est @Sormais le par. 8(1) dduman Rights Code,
1996, c. 210. Section 8 of the new Code is identi- R.S.B.C. 1996, ch. 210. L’article 8 du nouveau
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cal to s. 3 of the old Act in most respects, but the  Code est en majeure partie idertigtie3 de
introductory sentence now reads: “A person must l'ancienne loi, mais la phrase introductive se lit
not, without a bona fide and reasonable justifica- esatmais ainsi:TRADUCTION] «Nul ne doit, sans

tion, (@) . . .” (emphasis added). Both parties to this  justificagafie et raisonnable, a) . . .» (je sou-

appeal agreed that s. 8 of the Code applies to this  ligne). Les deux partiessant grourvoi ont

case. convenu que l'art. 8 du Code s’applique en l'es-
pece.

VI. Analysis VI. Analyse

A. The Meiorin Test A. Lecritere de I’arrét Meiorin

Prior toMeiorin, the legal test for discrimination  Avant I'arrét Meiorin, le criere juridique appli- 15

distinguished between “direct” and “adverse cable enamatile discriminatiomtablissait une
effect” discrimination. Direct discrimination in the  distinction entre la discrimination «directe» et la
workplace arose from standards which were dis-  discrimination «par suite d'un eftetigieble».
criminatory on their face. Adverse effect discrimi- La discrimination directe en milieu de travail
nation arose from standards which were neutral onecodlait de normes guataient discriminatoirea °
their face, apparently applying to everyone pemivue. La discrimination par suite d'un
equally, but which had an adverse effect on some  effgudiiciable @coulait de normes neutres °
groups of people. premié vue, qui semblaient s'appliquegale-
menta tous, mais qui avaient un effeejudiciable
sur certains groupes de personnes.

The distinction between the two classes of dis- La distinction entre ces deux egtries de dis- 16
crimination was important because different  criminat&ait” importante en raison des dif’
defences and remedies applied to each class. If  rents moyee$edsedét des défentes epara-
direct discrimination was found, the defendant tions qui s’appliquaecttacune d’elles. Si on
could justify the discriminatory standard on the  concladiexistence de discrimination directe, le
basis that it was bhona fide occupational require- edéndeur pouvait justifier la norme discrimina-
ment (“BFOR”). A standard was held to be a toire en faisant valoir qu’elle constituait une exi-
BFOR if the defendant proved that: (1) it was gence professionnelle gastifkEPJ»). Une
imposed honestly and in good faith; and (2) it was  noetaé consiéiée comme une EPJ si lefdh-
reasonably necessary for the safe and efficient per-  dwablissait, prenefement, qu’elle avaiet
formance of the work and did not impose an ingeosioneiement et de bonne foi, et desxi
unreasonable burden on those to whom it applied.  mement, qetailedisonnablemenenéssaira
Absent these two elements, the standard was struck ecligion site et efficace du travail et n'imposait
down, and the defendant was obliged to change the  aucune obligatisodhable aux gens auxquels
discriminatory standard. It could not escape by elle s'appliquait. En I'absence de cesléeux
making exceptions for, or “accommodating”, par-  ments, la norme discriminataiteahnute et le
ticular groups. dfendeuretait tenu de la modifier. Il ne pouvait

pas€chappemr cette obligation emtablissant des
exceptions pour des groupes particuliers ou en
«composant» avec eux.

Very few standards discriminated directly, how- Cependant, &S peu de normestdient directe- 17
ever. Most fell into the second category of indirect  ment discriminatoires. Elles relevaient, pour la plu-
discrimination, or discrimination by effect. Here  part, de la dmuei catgorie qui est celle de la
the test was less stringent. The defendant could  discrimination indirecte ou discrimination par suite
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justify the discrimination by establishing that: (1)  d’'un effetjpdiciable. En I'espCe, le crigreétait
there was a rational connection between the  moins strictetendéur pouvait justifier la dis-
defendant’s goal and the standard in question, and  criminatiogtaéfissant, prerarement, qu'il y
(2) the defendant could not further accommodate  avait un lien rationnel entre I'objectif qu’il visait et
the plaintiff without incurring undue hardship. la norme en cause, etafearient, qu’il ne pou-
This allowed employers and service providers to  vait pas composer davantage avec le demandeur
continue to apply standards which in effect caused  sans subir une contrainte excessive. Cela permet-
discrimination, as long as they took steps, short of  tait aux employeurs et aux fournisseurs de services
undue hardship, to accommodate individuals de continuer d'appliquer des normes qui, en fait,
affected by the discrimination. etdient discriminatoires, pourvu qu'ils aient pris
des mesures pour composer avec les personnes
touct8es par la discrimination, sans qu’il en ait
résulg pour eux une contrainte excessive.

In Meiorin, the Court rejected this dual approach Dans I'arétMeiorin, notre Cour a rejetpour un
to discrimination for a number of reasons. Among  certain nombre de motifs cette doabte fa,
them was the observation that characterizing a  d’aborder la discrimination. Elle a notamment fait
standard as either directly or indirectly discrimina-  observer que qualifier une norme de directement
tory was artificial, since their effect is the same, discriminatoire ou d’indirectement discriminatoire
yet the outcome of the case might turn on the disetait “factice puisque son effadtait le n&€me,
tinction. Moreover, the distinction between direct  quoique l'issue de I'affaire aitepandtre de la
and adverse effect discrimination legitimized  distinction. De plus, la distinction entre la discri-
employment procedures where the employer did  mination directe et la discrimination par suite d’'un
not intend to discriminate, but nevertheless effatjyaticiable €gitimait des prosdures en
adopted standards and practices that had the effect ermdtemploi dans le casipSans avoir aucune
of unjustifiably excluding people falling into cer- intention discriminatoire, I'employeur awshn’
tain groups from employment or services. In such  moins addps’ hormes et des pratiques ayant
cases, the standard remained in place and contin-  pour effet etherp™de maere injustifiable,
ued to exclude those not prepared to challenge it or  des personnes appartentins groupes d'ob-
demand accommodation. For those who did tenir un emploi ou de fournir des services. En
demand it, the accommodation was limited by pareils cas, la norme demeurait en vigueur et conti-
what the defendant could afford. nuait d’exclure ceux qefianent pas dispesa la
contester owa ‘exiger des mesures d’accommode-
ment. Dans le casuoil était exigg, 'accommode-
ment se limitaita’ ce que le efendeur pouvait se
permettre.

Meiorin announced a unified approach to adju- L’arrét Meiorin annorcait une nethode unife
dicating discrimination claims under human rights  en enatid’examen des demandes feesl sur
legislation. The distinction between direct and une loi concernant les droits de la personne, dans
indirect discrimination has been erased. Employers  lesquelles I'existence de discriminatioe-est all’
and others governed by human rights legislation eeglia distinction entre la discrimination directe
are now required in all cases to accommodate the et la discrimination indietétsupprinee. Les
characteristics of affected groups within their stan-  employeurs et autres persgiasspar une |oi
dards, rather than maintaining discriminatory stan-  concernant les droits de la personne sont mainte-
dards supplemented by accommodation for those  nant requis, dans tous les cas, de tenir compte dans
who cannot meet them. Incorporating accommoda-  leurs normes deseristigoes des groupes
tion into the standard itself ensures that each per-  é&s)@hi lieu de maintenir des normes discrimi-
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son is assessed according to her or his own per- natoireset®esppar des mesures d’accommo-
sonal abilities, instead of being judged against dement pour ceux qui ne peuvent pas y satisfaire.
presumed group characteristics. Such characteris- L'incorporation de Il'accommodement dans la
tics are frequently based on bias and historical norme @laaerdssure que chaque personne est
prejudice and cannot form the basis of reasonablgvall8e selon ses propres capesifpersonnelles,
necessary standards. While thMeiorin test was  au lieu dtte juge en fonction de psunges
developed in the employment context, it applies to  caratijues de groupe. Ces caeadffiques
all claims for discrimination under the B.C. sorgduemment foreEs sur un parti pris et des
Human Rights Code. préjuges de longue date, et ne peuvent pas consti-
tuer le fondement de normes raisonnablement
nécessaires. Bien que le erg de I'aret Meiorin
ait été établi dans le contexte de I'emploi, il s’ap-
pliquea toutes les demandes fe®ed sur leHuman
Rights Code de la Colombie-Britannique, dans les-
quelles I'existence de discrimination esieglée.

Once the plaintiff establishes that the standard is Des que le demandeetablit que la norme est 20
prima facie discriminatory, the onus shifts to the  discriminat@irprémére vue, il incombe alors au
defendant to prove on a balance of probabilities efeddeur de prouver, selon leepondrance des
that the discriminatory standard is a BFOR or has  probediliue cette norme discriminatoire est
abona fide and reasonable justification. In order to  une EPJ ou a une justificatitha et raisonnable.
establish this justification, the defendant must  Petablir cette justification, le eféndeur doit

prove that: prouver:

(1) it adopted the standard for a purpose or goal (1) qu’il a ed@pthorme dans un but ou
that is rationally connected to the function objectif rationnellememtalix fonctions
being performed; EXEEE'S;

(2) it adopted the standard in good faith, in the (2) quil a addatnorme de bonne foi, en
belief that it is necessary for the fulfillment croyant qu’'@tait récessaire pouesliser
of the purpose or goal; and ce but ou cet objectif;

(3) the standard is reasonably necessary to (3) que la norme est raisonnabbeesEsdire
accomplish its purpose or goal, in the sense a la Balisation de son but ou objectif, en ce
that the defendant cannot accommodate per- sens qeéeleddlr ne peut pas composer
sons with the characteristics of the claimant avec les personnes qui oeines ICErac-
without incurring undue hardship. ertstiques que le demandeur sans que cela

lui impose une contrainte excessive.

This test permits the employer or service pro- Ce crigre permet I'employeur ou au fournis- 21
vider to choose its purpose or goal, as long as that  seur de services de choisir son but owa ddjectif,

choice is made in good faith, or “legitimately”.  condition que ce choix soit effettubonne foi
Having chosen and defined the purpose or goal —  ou «d’uneersaBgitime». Une fois qu'il a
be it safety, efficiency, or any other valid object —  choisiedinil son but ou objectif — qu'il s’agisse
the focus shifts to the means by which the deus®, defficaciE ou de tout autre objet
employer or service provider seeks to achieve the  valide —, I'employeur ou le fournisseur de ser-

purpose or goal. The means must be tailored to the  vices se concentre ensuite sur les moyens par les-
ends. For example, if an employer’s goal is work-  quels il va tenter dealisar. Ces moyens doi-

place safety, then the employer is entitled to insist  e¢mt Adam@sS aux fins vieés. Par exemple, si

on hiring standards reasonably required to provide  I'objectif qu'il vise estclarig au travail, I'em-
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that workplace safety. However, the employer is  ployeur a alors le droit de mettre I'accent sur des
not entitled to set standards that are either higher  normes d’embauche qui sont raisonnablement
than necessary for workplace safety or irrelevant ecessaires pour garantir cetecwig€ au travail.
to the work required, and which arbitrarily exclude  Toutefois, I'employeur n'a pas le devébtit”
some classes of workers. On the other hand, if the  des normedgues’'que ce qui estoéssaira”
policy or practice is reasonably necessary to an  cette fin ou qui n'ont neir ‘avec le travall
appropriate purpose or goal, and accommodation eerigdui excluent arbitrairement certaineg<cat’
short of undue hardship has been incorporated into  gories de travailleurs. Par contre, le fait que la
the standard, the fact that the standard excludes  normedmpaslue certaines egories de per-
some classes of people does not amount to dis- sonnes ne constitue pas de la discrimination si la
crimination. Such a policy or practice has, in the  politique ou la pratique en cause est raisonnable-
words of s. 8 of théduman Rights Code, a “bona  ment e€essaira la Balisation d’'un but ou objec-
fide and reasonable justification”. Exclusion is tif apprept si 'accommodement sans qu'il en
only justifiable where the employer or service pro- esulte une contrainte excessivee® incorpo€
vider has made every possible accommodation dans la norme. Une telle politique ou pratique a,
short of undue hardship. pour reprendre le libadé I'art. 8 duHuman

Rights Code, une [RADUCTION] «justification

reelle et raisonnablex. L'exclusion n’est justifiable

gue si I'employeur ou le fournisseur de services a

pris toutes les mesures d’accommodement pos-

sibles tant qu’il n’en a pagsul& pour lui une con-

trainte excessive.

“Accommodation” refers to what is required in  Par «mesure d’accommodement», on entend ce
the circumstances to avoid discrimination. Stan-  qui, dans les circonstancesessgire polevi-
dards must be as inclusive as possible. There is  ter toute discrimination. Les normesedmvent ~
more than one way to establish that the necessary  aapsialfs que possible. Il y a plus d'une
level of accommodation has not been provided. In cofiagétablir que les mesures d’accommodement
Meiorin, the government failed to demonstrate that ecessaires n’'ont pastt” prises. Dans I'agt”
its standard was sufficiently accommodating,Meiorin, le gouvernement n’a pasmonte que sa
because it failed to adduce evidence linking the  noeta& Suffisamment conciliante du fait qu'il
standard (a certain aerobic capacity) to the purpose  réaept” aucune preuvestdblissant un lien
(safety and efficiency in fire fighting). In  entre la norme en cause (une certaine eapacit’
Mr. Grismer’s case, a general connection has beererobajue) et le but vis{la lutte sfe et efficace
established between the standard (a certain field of  contre les incendies). Dans le cas de M. Grismer,
peripheral vision) and the purpose or goal of rea-  aatadbli I'existence d'un lien gy€ral entre la
sonable highway safety. However, the appellant norme en cause (un certain champ deerision p”
argues that some drivers with less than the stipu- erighé) et le but ou I'objectif deeslri© routére
lated field of peripheral vision can drive safely and  raisonnable. Cependant, I'appelante fait valoir que
that the standard is discriminatory because it does  certains conducteurs dont le champ derivision p”
not provide for individualized assessment. Failure erfghie est irdgfieura celui qui est prescrit peu-
to accommodate may be established by evidence vent conduire deren&uuritaire et que la
of arbitrariness in setting the standard, by an  norme est discriminatoire parce qu'ekxaie pr’
unreasonable refusal to provide individual assess-  awmalgation individualisé. L’'omission d'ac-
ment, or perhaps in some other way. The ultimate =~ commoder gbeuEtablie en prouvant notam-
issue is whether the employer or service provider ment que la nomtée fex€e arbitrairement ou
que I'évaluation individuelle aett refuge de
mangire draisonnable. En fin de compte, il s'agit
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has shown that it provides accommodation to the  de savoir si 'employeur ou le fournisseur de ser-

point of undue hardship. vices ardonte qu'il a pris des mesures d’accom-
modement tant gu'il n'en a passulg pour lui une
contrainte excessive.

B. Application of the Test to this Case B. Application du critére a la présente affaire

Mr. Grismer established prima facie case of Monsieur Grismer aetabli une preuveprima 23
discrimination under the Act by showing that hefacie de I'existence de discrimination au sens de la
was denied a licence that was available to others,  Loesmodfrant qu’on lui avait refesin permis
and that the denial was made on the basis of a  que d’autres personnes pouvaient obtenir et que ce
physical disability, namely H.H. At this point the  refetit fond sur une eficience physiquea ®
onus shifted to the Superintendent of Motor Vehi-  savoir la H.H. Il incombait alors au Surintendant
cles to prove, on a balance of probabilities, that the  deEules automobiles de prouver, selon k& pr’
discriminatory standard had kmna fide and rea-  ponefance des probabd#i$; que la norme discri-
sonable justification. To do this, the Superinten-  minatoire avait une justificatidle €t raisonna-
dent had to show that the purpose of the standard Abttte fin, le Surintendant devaiemhontrer
(his goal) was rationally connected to the Superin-  que le but de la norme (son objeittifation-
tendent’s function, that the standard was adopted  nellemerdulk” fonctions qu'il exerce, que la
in good faith, and that it was reasonably necessary  norme etgaadopte de bonne foi et qu'elle
to achieve his goal, in the sense that accommodatait raisonnablemenienéssaire la Balisation de
tion of Mr. Grismer was impossible without undue  son objectif, en ce sens gefaltirhpossible de
hardship. composer avec M. Grismer sans subir une con-

trainte excessive.

Before we can answer these questions, we must Pourétre en mesure depbndrea’ces questions, 24
define the Superintendent’s purpose or goal with  nous dewafitsrddle mangre plus pecise le but
more precision. Whether a goal is “rationally con-  ou l'objectif du Surintendant. La question de
nected” to a function, and whether a standard is  savoir si un objectif est «rationnellementxli’
“made in good faith” and “reasonably necessary”  fonctions ersrou si une norme est «ad@ptie
can only be assessed in relation to a defined goal.  bonne foi» et «raisonnablecesgainé» ne

peut €tre examipé que par rappod un objectif
détermire.

The Superintendent’s goal in this case was to Dans la pesente affaire, I'objectif du Surinten- 25
maintain highway safety. But what kind of safety?  detait d’assurer laegurig sur les routes. Mais
What degree of risk would be tolerated? Where did  quel genrectdeis? Quel degr'de risque serait
the Superintendent draw the line between the need eré®{ le Surintendant a-t-il trada ligne entre
to maintain highway safety and the desirability of  éessit’d’assurer laeurigé routére et I'avan-
permitting a broad range of people to drive? The tage de permattre vaste gamme de personnes
possibilities range from absolute safety, in which  de conduire? Les possibibtit de la ecurig
case few if any mortals would be allowed to drive, absolue, auquel cas peu de gens seraiesd autoris’
to a total lack of concern for safety, in which casea cohduirea’l'absence totale de gwtcupations en
everyone, regardless of their lack of ability, would  er&ide scuri#, auquel cas tous seraient autori-
be allowed to drive. Between these two extremeses astonduire, peu importe leur incapacié le
lies the more moderate view that reasonable safety  faire. Entre ces deumesxt€ trouve I'opinion
suffices. The question is: where on this spectrum  plusrdedju’une scurig raisonnable suffit. La
did the Superintendent set the bar? guestion est la suivantesuo cetteechelle, le

Surintendant a-t-il placia barre?
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26 The evidence suggests that the Superintendent La preuve indique que le Surintendanétabli

set a goal of reasonable safety. It would have been  un objectitdais raisonnable. Il lui auraété
unfeasible for the Superintendent to have set a goal  impossible de fixer un objeetifide souteére
of absolute road safety, as nobody is a perfect absetast ‘done” que le conducteur parfait
driver. Even among drivers with excellent vision,  n’existe pas. La capdeittonduire varie eme
hearing and reflexes, there is a range of driving  chez les conducteurs dont la visienet’¢es
ability. Moreover, many people are licensed eveneflekes sont excellents. De plus, bien des gens
though their physical characteristics might make  obtiennent un pereisensi leurs caraatis-
them less safe than the average driver. The medical  tiques physiques sont susceptibles d’en faire des
consultants at the Motor Vehicle Branch who  conducteurs alussque que la moyenne. Les
assess the risk involved in licensing drivers with  consultaeticatx de la Direction dehkicules
various disabilities seemed to be aware of the  automobilegwgli€ent le risque que comporte
potential hardship involved in losing one’s licence.  déivdance de permis aux conducteurs atteints de
The consultants balanced the need for people to be  diveedfggenties, semblaient conscients des
licensed with the need for reasonable highway  contraintes qui peegeiter de la perte du per-
safety. For example, it appears the Superintendent  mis de conduire. Ces consultants oatlsoupes’
licensed people with severe hearing difficulties,  besoin des gens d’obtenir un permis en fonction de
provided that they could pass an individualized test  eleegsSi” d’assurer uneesurig raisonnable sur
showing that they compensate reasonably well for  les routes. Par exemple, le Surintendant semble
their lack of hearing. Similarly, the Superintendent  avalivilé des permisa ‘des gens atteints de
licensed people over 80, even though their age  gravesepmeblauditifs, dans la mesura is
made them more susceptible to maladies like heart  pouvageissir’ un test individuaks'montrant
attacks and strokes and reduced their reaction time, gu’ils surmontaient raisonnablement bien leur sur-
provided again that they could pass an individual- e.ddé n€me, le Surintendant eliVré des per-
ized test showing that they compensated reasona- a des personnegges de plus de 80 anemé
bly well for any such disabilities that they had. To  si, en raison dealgir€lleefaient plus suscep-
pass these tests, the hearing impaired or elderly tibles d'avoir deemesblde saatcomme la
were not required to demonstrate that they were  crise cardiaque et 'ac@ddhrbeasculaire, et
perfectly safe drivers. They were merely required  avaient de moinsdft®xes, pourvu, encore une
to demonstrate that they could drive reasonably fois, qu’elles aient subi aves sactest indivi-
safely. Finally, people with less than a 120 degree  duatishtrant qu’elles surmontaient raisonna-
field of vision, but who did not have H.H., were blement bien leficénces dont ellestaient
licensed if the doctor was convinced that their  atteintes. Peussir ces tests, les personnes
vision was adequate for safe driving despite being  malentendantagées fiEtaient pas tenues de
below the 120 degree standard. emntrer qu’ellesetaient des conducteurs qui ne
présentaient absolument aucun risque. Elles
devaient seulementediontrer qu’elles pouvaient
conduire de fegn raisonnablementesuritaire.
Enfin, les personnes dont le champ vise#it’
inferieur @ 120 degr$, mais qui réfaient pas
atteintes de H.H., se voyaierglter un permis si
le médecinetait convaincu que leur visioetdlit
suffisante pour leur permettre de conduire deffia,
sécuritaire, nete si elleetait infrieurea’ la norme
de 120 degss.

27 The Superintendent thus recognized that remov- Le Surintendant a donc reconnu que retirene

ing someone’s licence may impose significant  personne son permis est susceptible de lui imposer
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hardship. Striking a balance between the need for
people to be licensed to drive and the need for
safety of the public on the roads, he adopted a
standard that tolerated a moderate degree of risk.
The Superintendent did not aim for perfection, nor
for absolute safety. The Superintendent rather
accepted that a degree of disability and the associ-
ated increased risk to highway safety is a necessary
trade-off for the policy objectives of permitting a
wide range of people to drive and not discriminat-
ing against the disabled. The goal was not absolute
safety, but reasonable safety.

une contrainte impoftaiéssant urequilibre
entre le besoin des gens d'obtenir un permis de
conduire etclessi” d'assurer la eurigé du
public sur les routes, ileawadoptrme tefant
un @etdg’ risque maeé. Le Surintendant ne
visait ni la perfection eclaits absolue. Il a
otmatep qu’un certain degrde @ficience et
le risque accru que cela comporteepatigla s’
r@ué sont un compromisenéssaira la Balisa-
tion des objectifs de principe de peanetiee °
vaste gamme de personnes de coneliber et d'”
de traiter de emandiscriminatoire les personnes

atteintes de eficiences. L'objectif vig“était non
pas la sturié absolue, mais plot"une scurig
raisonnable.

Having determined the nature of the Superin- Ayant dgtermir€ la nature de I'objectif du Surin-

tendent’s objective, the next question is whether
the Superintendent established on a balance of

probabilities that the goal of reasonable road safety es,lit‘que cet

was rationally connected to the Superintendent’s
public function. In Meiorin, the question was
whether the purpose (safety and efficiency) was

28

tendant, il faut ensuite se demander si le Surinten-
dat#thdi, 'selon la @pondrance des probabi-
objectif de eslri® routere
raisonmahierationnellement éi’aux fonctions

publiques qu'il exerce. Dans dlaMeiorin, il

s’agissait de savoir si leeb(&uigie et effica-

rationally connected to the performance of the job e)d@tait rationnellementdia I'exécution du tra-

(fire fighting). In this case, the question is whether
the Superintendent’s goal (ensuring a reasonable
level of highway safety) was rationally connected
to his general function (issuing driver's licences).
There can be no question that a rational connection
has been shown. Highway safety is indubitably
connected to the licensing of drivers. Common
sense and experience tell us that driver’s licences
should only be issued to those who can demon-

vail en cause (la lutte contre les incendies). En
elbespl s’agit de savoir si I'objectif du Surin-
tendant (assurer un niveauudie gaisonnable
sur les roetad) rationnellementdia ses fonc-
tiendragés (la dlivrance de permis de con-
duire). |l estlent que l'existence d'un lien
rationneltéa ddmontee. Il existe indubitable-

ment un lien enkeuld@sioutére et la dli-

vrance de permis de conduire. Le bon sens et I'ex-

strate a reasonable degree of ability and safety ineriepée nous enseignent que les permis de

driving.

conduire ne doivergtfe dlivrés qu’'aux gens qui

peuvent émontrer un degrraisonnable de capa-
cité de conduire et deeslri# au volant.

The second question is whether the Superinten- La deuxeme question est de savoir si le Surin#

dent adopted the standard in good faith. Here
again, there can be no doubt that the Superinten-

29

tendant acadefitonne foi la normealencore,
il N’y a aucun doute que le Surintendant a satisfait

dent satisfied the requirement. No one suggesta cetie exigence. Personne ne laisse entendre que

that the Superintendent had any motive for the
standard he chose other than to maintain highway
safety.

le Surintendant a choisi la norme en cause dans un
autre but que celui d’assererild gutire.

The third question is whether the standard cho- La troiseéme question est de savoir si la normé&®

sen by the Superintendent was reasonably neces-

choisie par le Surinwadargisonnablement

sary to accomplish the legitimate purpose. To meetecessairea ‘la Ealisation de I'objectif dgitime
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this requirement, the Superintendent had to show e.\RBeur satisfaira cette exigence, le Surinten-
that he could not meet his goal of maintaining  dant deeaitahtrer que, pouedliser son objec-
highway safety while accommodating persons like  tif deus® routére, il lui était impossible de
Mr. Grismer, without incurring undue hardship.  composer avec des personnes comme M. Grismer
Risk has a limited role in this analysis. It is clear = sans que cela lui impose une contrainte excessive.
from Meiorin that the old notion that “sufficient  Le risque joue oterlimité dans la m@Sente ana-
risk” could justify a discriminatory standard is no  lyse. Il ressort nettement detlMsiorin que
longer applicable. Risk can still be considered eédie longue date que le «risque suffisant» peut
under the guise of hardship, but not as an indepen-  justifier une norme discriminatoire ne s'applique
dent justification of discrimination. In this case, plus. Il est toujours possible d’examiner le risque
risk is used as a measure of the level of safety  sous I'angle de la contrainte, mais nhon comme un
which was sought by the Superintendent, and as elément inépendant qui justifie la discrimination.
factor in assessing the lack of accommodation pro-  Danefepte affaire, le risque ne sertajéva-
vided by the Superintendent for people with H.H.  luer le niveauedari®€ recherch’par le Surin-
The critical issue is whether the Superintendent's  tendant ainsi que lI'omission de ce dernier d'ac-
non-accommodating standard was reasonably nec- commoder les gens atteints de H.H. La question
essary to the achievement of reasonable highway  cruciale est de savoir si la norme non conciliante
safety. du Surintendargtdit raisonnablementenéssaire

pour assurer unessUrig routére raisonnable.

Before discussing the ways in which the Super- Avant d’analyser les moyens utiis par le Sur-
intendent sought to justify the blanket rejection of  intendant pour tenter de justifier le eadusl gle
licensing people with H.H. in this case, two com- elider un permis aux personnes atteintes de H.H.
mon indicia of unreasonableness mentioned in  dans dsepté affaire, on peut relever deux
these proceedings may be noted. First, a standard indices courants deecdfemsonnable qui ont
that excludes members of a particular group orett mentiones dans les psentes praures. En
impressionistic assumptions is generally suspect.  premier lieu, une norme qui exclut les membres
That is not the case here: the Member found that  d’un groupe particulier sur la foi ddsgsotbn-
the Superintendent’s prohibition was based on cur-eesdSur des impressions estrdralement dou-
rent knowledge and was not impressionistic. Sec-  teuse. Ce n’est pas le caseer:llesmembre a
ond, evidence that a particular group is being  conclu que linterdiction du Surintendant reposait
treated more harshly than others without apparent  sur des connaissances actuelles et non sur des
justification may indicate that the standard applied  impressions. EnetdesiXieu, la preuve qu’un
to that group is not reasonably necessary. There is  groupe particulier espltraidurement que les
some suggestion that the Superintendent’s standard  autres sans justification apparente est susceptible
for people with H.H. may have been higher than  d'indiquer que la norme agmpligee groupe
that applied to people with other visual defects. n’est pas raisonnablereeatsaire. Certains
The Superintendent permitted some people with  indices paterdire qu'il se peut que le Surin-
less than a 120 degree field of vision to undergo  tendant ait apphgd” personnes atteintes de
tests to see if they could compensate for their disa-  H.H. une normeslplée que celle applige
bility. However, he insisted on a blanket rejection  aux personnes atteintes d'autfizsendés
of people with H.H. visuelles. Le Surintendant a permisgdes per-

sonnes dont le champ visugtait infrieura 120
deges de subir des tests pouwrifier si elles pou-
vaient surmonter leur dficience. Il a cependant
insis€ sur I'exclusion ghérale des gens atteints
de H.H.
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Against this background, | come to the question Dans ce contexte, jarrivé la question de savoir 32

of whether the Superintendent met the burden of  si le Surintendant s’esteadquiibbligation de
showing that the standard he applied to peopleemadtitrer que la norme qu'il appliquait aux per-
with H.H. — an absolute denial of a driver's  sonnes atteintes de H.H. — le refus abselit de d”
licence — was reasonably necessary to achieve the  vrer un permis de condeiaét +aisonnable-
goal of moderate highway safety. In order to prove  meatessairea” la €alisation de ['objectif
that its standard is “reasonably necessary”, the  d’'assurer ameies routére modiée. Afin de
defendant always bears the burden of demonstrat-  prouver que sa norme est «raisonnagesient n’
ing that the standard incorporates every possible  saire», efendBur doit toujours efhontrer
accommodation to the point of undue hardship, qu’elle inclut toute possitflitcommoder sans
whether that hardship takes the form of impossibil-  qu’il&ulte une contrainte excessive, que cette
ity, serious risk or excessive cost. In this case, contraintetaeld forme d'une impossib#it”
there are at least two ways in which the Superin-  d’'un risque grave ou diuexarbitant. En I'es-
tendent could show that a standard that permits noece,ple Surintendant pouvaiermontrer au moins
accommodation is reasonably necessary. First, he  de deansfgu’une norme qui ne permet aucun
could show that no one with the particular disabil- accommodement est raisonnablavesgaimé.
ity could ever meet the desired objective of reason-  D’abord, il poueaitodirer qu'il €tait absolu-
able highway safety. For example, using current  ment impossibfe personne atteinte de &fid”
technology, someone who is totally blind cannot cience en causepdadrea’ I'objectif souhai’
safely operate a motor vehicle on the highway. e®g€ routére raisonnable. Par exemple, dans
Since accommodation of such a person is impossi-etatl'actuel de la technologie, une personne com-
ble, it need not be further considered. Alterna- etgiient aveugle ne peut pas conduire sans risque
tively, if the Superintendent could not show that  @ficlle automobile sur la voie publique. Puis-
accommodation is totally inconsistent with his  qgu'il est impossible de composer avec une telle
goal, he could show that accommodation is unrea-  personne, il est inutile d’examiner la question
sonable because testing for exceptional individuals  davantage. Par contre, s'il ne pouvaihqas d”
who can drive safely despite their disability is trer que I'accommodeneiait ‘enterement
impossible short of undue hardship. incompatible avec I'objectif qu’il visait, le Surin-
tendant pouvait @hontrer que I'accommodement
était draisonnable pour le motif quesValuation
de personnes qui constituent des cas d’exception
en vue de efifier si elles peuvent conduire de
facon curitaire en dpit de leur dficience ne
peut pas se faire sans qu'il eesulte une con-
trainte excessive.

Both alternatives are types of accommodation. Les deux possibils sont des formes d’accom-33
In the first scenario, the accommodation would be ~ modement. Dans le premier cas, I'accommode-
to consider whether a person with H.H. should be = ment consiséeeaiaminer s’il y a tout simple-
permitted to drive at all. The second type of ment lieu d'autoriser les personnes atteintes de
accommodation would be to conduct individual  HaHconduire. La deugime forme d’accommo-
assessments to determine which if any individuals ~ dement consistepad@&der a desevaluations
with H.H. should be licensed. The Superintendent individuelles en vuedigedlesquelles, s'il y a
was required to show that at least one of these two  lieu, parmi les personnes atteintes de H.H.
forms of accommodation would be impossible  devraient se wbivrdf un permis. Le Surinten-
short of undue hardship in relation to the goal of dant dewamodtrer qu'au moins une de ces
reasonable highway safety. If the Superintendent formes d’accommodement ne pourraitepas ~
in this case could not establish either of these pro-  aeeadns qu'il enesulte une contrainte exces-
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positions, then he failed to discharge the onus upon

him of establishing that a blanket exclusion of per-
sons with Mr. Grismer’'s condition is reasonably

necessary to meet the goal of reasonable highway
son obligation de prouver que I'exclusi@meyale

safety.

sive sur le plan de I'objecti€wtide S'outiére
raisonnable. Si, dansskente affaire, le Surin-

tendaettancapable @tablir I'une ou l'autre de

ces propositions, il ne s’est pas aloesdacquitt”

des personnes atteintes duem® trouble que
M. Grismer est raisonnablemeneagssairea la
réalisation de I'objectif deeguri® routére raison-
nable.

The first possibility is that people with

La premére possibilg” est que le Surintendant

Mr. Grismer’'s condition could not be accommo- etait incapable de composer avec les personnes

dated because it would be totally incompatible
with the Superintendent’'s standard of highway
safety. In other words, no person with his condi-
tion could ever drive on highways without creating
an unacceptable level of risk to the public. The
Court of Appeal reasoned that it is common sense,

atteintes dmentrouble que M. Grismer parce

gue cela aetiaigritErement incompatible avec

sa normeederi€ routere. En d’autres termes,

une personne atteinte de ce trouble ne pourrait

jamais conduire sur la voie publique sans exposer
le pabiitrisque inacceptable. La Cour d’appel

or “intuitive”, that there is a connection betweenetaif d’'avis que I'existence d'un lien entre I'ab-

an absence of peripheral vision and a risk of acci-
dents. Intuition tells us, it is true, that lack of
peripheral vision may reduce the ability of people

to anticipate emergencies and react as quickly as

they could otherwise. However, this does not sup-
port the conclusion that people with this condition

can never meet the standard of reasonable highway

safety, for two reasons.

sence de vaiphguique et le risque d’accident

est logique et conforme au bon sens. Il est vrai

que, logiguement, I'absence de eigpénrjue
[eeluire” la capadt'des gens d’anticiper les
situations d'urgence eagle alissi rapidement
gu’ils le pourraient normalement. Cela ne permet
toutefois pas de conclure que les personnes

atteintes de ce trouble ne peuvent jamais respecter

la norme de edurié routére raisonnable, et ce,
pour deux raisons.

First, it assumes a standard of perfection, which En premier lieu, cela psuppose I'existence

is not the general standard that the Motor Vehicle
Branch applies to people seeking driver’s licences,
as discussed above. Many people of varying driv-
ing abilities are licensed every day. Second, the
suggestion that accommodating people with H.H.
could never be possible without undue safety risk
is belied by the fact that some drivers with less
than full peripheral vision appear to drive safely
and are allowed to drive by other state licensing
agencies. The “Swedish Study”, introduced by the
Superintendent, indicated that Britain, Japan, Fin-

d'une norme de perfection qui, comme nous
'avons vu, n'est pas la nerdmalg que la
Direction dbgwles automobiles applique aux
gens qui tentent d’obtenir un permis de conduire.
Chaque jour, des permiseborisd de nom-
breuses personnes dont lae cdpacahduire

varie. En dmiieu, I'idge qu'il est impossible

de composer avec les personnes atteintes de H.H.
sans trop comprometeitiésest contredit par

le fait que certains conducteurs qui n’ont qu’une
visenppérique partielle paraissent conduire de

land and many states in the U.S. might well allow cofa gcuritaire et que d’autres organisnmsa-~

people with H.H. to drive in some conditions.
(P. Lévsund, A. Hedin and J.ofriros, “Effects on
Driving Performance of Visual Field Defects: A
Driving Simulator Study”,Accid. Anal. & Prev.,
vol. 23, No. 4 (August 1991), pp. 331-42). While

tiques divdince de permis les autorisenton-
duire. L'etude sadoise» dpoge par le Surinten-
dant indiquait que la Grande-Bretagne, le Japon, la
Finlande et de nombreuktats ameficains pour-
raient bien permatules personnes atteintes de
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the fact that other jurisdictions have different stan- H.H. de conduire dans certaines circonstances.

dards does not mean that Canadian governments ofBuhd, A. Hedin et J.driros, «Effects on

should change theirs, the lack of international una-  Driving Performance of Visual Field Defects:

nimity undermines the Superintendent’s presump- A Driving Simulator Stédgg. Anal. & Prev.,

tion that people with H.H. can never drive safely.  vol. 23 faait 1991), pp. 334k 342). Bien que
'application de normes dif'entes par d'autres
ressorts ne signifie pas que les gouvernements au
Canada devraient modifier les leurs, l'absence
d’'unanimi# sur le plan international mine laepr’
somption du Surintendant que les gens atteints de
H.H. ne peuvent jamais conduire deda,€curi-
taire.

The evidence on the effects of the condition La preuve concernant les effets de édicdénce 36

contradicted the Superintendent's claim that no  contredisait la&temidon du  Surintendant
person with H.H. could ever meet the standard of  qu’aucune personne atteinte de H.H. ne pourrait
reasonable safety he expects of others. For exam-  jamais respecter la noem@gideraisonnable
ple, the Swedish Study indicated that while most  laquelle, selon lui, les autres sestsaisfaire.
people with visual defects such as H.H. have Par exemgladé sadoise indiquait que, eme
slower reaction times than those with normal fields  si la plupart des gens atteintsficiencgs
of vision, some people are able to compensate for  visuelles comme la H.H. aftedes plus lents
their disability. Other evidence showed that indi- que ceux qui ont un champ visuel normal, cer-
viduals with Mr. Grismer’s condition can compen-  taines personnes sont capables de surmonter leur
sate to some extent for their lack of peripheral efigénce. D’autresléments de preuveedion-
vision by using prism lenses and by turning their  traient que les personnes atteintzaeltronble
head from side to side to survey the road. Not eve- que M. Grismer pouvaient surmonter jusqu’
ryone with H.H. will succeed in reducing the risk  certain point leur absence de visimhépique
associated with this condition through these  en utilisant des lerilesme et en tournant la
means. However, that does not defeat the argumerdte dtiin ©té a I'autre pour surveiller la route. Ce
that some may be able to do so, and those excep- ne sont pas toutes les personnes atteintes de H.H.
tional individuals should be accommodated if it is  qeugsiront par ces moyeasréduire le risque
possible short of undue hardship. e di'cette dficience. Cela neefUte cependant pas
'argument que certaines personnes peugaertén
mesure de le faire, et il y a lieu de composer avec
ces personnes qui sont des cas d’exception, dans la
mesure a’il est possible de le faire sans qu'il n'en
résulte une contrainte excessive.

The evidence suggested that Mr. Grismer was La preuve indiquait que M. Grismer faisait par-37
among those who are able to benefit from these tie de ceux qui sont capabéesfdeebde ces
compensatory techniques. Mr. Grismer's prism  techniques de compensation. Lesaverisae
glasses did not actually expand his visual fieldina  de M. Grismelargi§saient pas son champ
straight-ahead test. However, the glasses did allow  visuel lors d'un test conaistegarder droit
him to look outside his normal field without turn-  devant. Cependant, ils lui permettaient de regarder
ing his head as much, just as bifocals allow peopla I'extérieur de son champ visuel normal sans tour-
to focus down without dropping their head. The  ner autardgtég tbut comme des verrasdouble
Superintendent’s own ophthalmological expert tes-  foyer permettent aux gens de fixer le regard vers le
tified that he was “impressed” by the way bas sans se pencheetda lt'ophtalmologue
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Mr. Grismer used his prism glasses. The evidence  expert du Surintendanteanleigmioigre qu'il
also showed that Mr. Grismer had adapted higtait” «impressiorg» par la mamre dont
driving style so that he was in the habit of con- M. Grismer utilisait ses \&pesme. La preuve
stantly looking to the left to check the blind spot embntraitegalement que M. Grismer avait adapt”
caused by his condition. This constant head and  son style de conduite en prenant I'habitude de
eye movement increased Mr. Grismer's ability to  regarder constamment vers la gauche pour com-
see the road. Finally, the Member noted that penser I'angle neérpar’le trouble dont il souf-
Mr. Grismer seemed to make particularly effective  frait. Ce mouvement constanttedades yeux
use of the mirrors on his truck, again expanding  augmentait la aambciVl. Grismer de voir la
his visual field beyond the restriction imposed by  route. Enfin, le membre a soglign¥l. Grismer
his condition. In short, the evidence suggested that  semblait utilisecate garticulerement efficace
some people with H.H. may be able to drive safely  les miroirs de son camion,atargisisait encore
and that Mr. Grismer may have been among them.  son champ visuebhadedal limite czée par le
trouble dont il souffrait. Bref, la preuve indiquait
gue certaines personnes atteintes de H.H. peuvent
étre capables de conduire deda,€curitaire et
gu’il se pouvait que M. Grismer ait congpparmi
celles-ci.

Having failed to prove on a balance of probabili- N'ayant pas prous, selon la @pondrance des

ties that no one with Mr. Grismer's condition  probabsit’qu'une personne atteinte dieme

could ever drive with a reasonable level of safety, trouble que M. Grismer ne pourrait jamais con-

in order to succeed the Superintendent was duire d'ucenfeagisonnablementesdritaire, le

required to show that the second type of accommo-  Surintendant devait, pour avoir gain de cause,

dation — individual assessment — was also not emdhntrer que la deuxine forme d’accommode-

feasible because it would have been impossible  ment evalliation individuelle — m@fait pas

short of undue hardship. The Superintendent made  possible non plus parce qu’elle ne poetrait pas ~

two arguments in relation to hardship. First, he  ac®sHns gu'il eresulte une contrainte exces-

argued that individual assessment was not possible  sive. Le Surintendantade@narguments au

because there were no known tests by which to  sujet de la contrainteer@reenit, il a mtendu

establish whether someone like Mr. Grismer could  gesalUation individuelletait impossible parce

drive in a reasonably safe manner. Until such tests  gu’il n'existait aucun test connu qui permettait de

were developed, he argued, the Motor Vehicle etedhiner si une personne comme M. Grismer

Branch was permitted to categorically exclude  pouvait conduire d’uneerearaisonnablement

everyone with this disability. Second, the Superin- ecusitaire. Il a fait valoir que, jusca’'ce que de

tendent argued that even if there had been a test, it  tels tests somr, darDirection desehicules

would have been so expensive and dangerous that  automobiles avait le droit d'exelgoeioua-

its use would have constituted “undue hardship”. ment toute personne atteinte decfieittacd.
Deuxiéemement, le Surintendant aefghdu que,
méme si un test ava@td administe, il auraitete si
coliteux et dangereux gu'il en aura#stlg une
«contrainte excessive».

The evidence revealed that at least two tests for La preuve ae@w€lé qu’'au moins deux tests de
road safety of people with H.H. had been devel- ecusi® routére avaienef corcus pour les per-
oped: one used by the Swedish researchers; and a  sonnes atteintes asaldir,un test utilespar
Mercedes simulator referred to by the Superintend-  les cherchedsisEt un simulateur Mercedes
ent’s ophthalmologist. The Superintendent, assum-  memtigar” I'ophtalmologue du Surintendant.
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ing that it was unnecessary to test people with  Tenant pour acquiefgitiinutile de tester les
H.H., directed no substantive research into the cur-  personnes atteintes de H.H., le Surintendant n'a
rent availability or cost of such simulators, con-  pas vraiment cherd® renseigner sur la dispo-
tenting himself with knowledge of testing gained  nibilictuelle et le ad"de tels simulateurs, se
ten years earlier. The evidence also suggested that  contentaetaledé€s connaissances en erati’
some testing for the ability to compensate for loss  de tests acquises e@s @uparavant. La preuve
of peripheral vision could be done in a laboratory.  indiquait aussi egit possible de preder en
Mr. Grismer’s optometrist testified that he allowed laborat@reertains tests destima évaluer la
Mr. Grismer to use prism glasses and move his  capaatsurmonter la perte de visioariphé-
eyes around during testing, in order to get a better  rique. L'agitet® de M. Grismer aemoigré
indication of Mr. Grismer’s actual ability to com-  qu'il permettaité dernier d'utiliser des verras °
pensate for his disability. prisme et de bouger les yeux pendant les tests afin
d’obtenir une meilleure B8 de sa capaeitiéelle
de surmonter saeficience.

Road tests, alone or in combination with labora- Des tests sur la routa,eux seuls ou conjugaa 40

tory testing, also might have assisted in gauging des tests en laboratoire, aegailenteht pu
Mr. Grismer’s actual driving safety. The Superin-  aidenésurer le niveaeel de scurig au volant
tendent’s witness argued that it would be expen- de M. Grismeeerhein’du Surintendant aegsr’
sive and dangerous to simulate the emergency situ-  tendu qu'il sarsgtixet dangereux de simuler
ations which are the focus of concern for people les situations d'urgence qui sont au cceur des
with H.H. Yet many driving tests involve danger, epccupations relatives aux personnes atteintes de
and ways are found to reduce it. The evidence did  H.H. Pourtant, on trouve des moyeisrddes
not displace the possibility of road testing in a  dangers que comportent de nombreux tests de con-
vehicle equipped with dual controls, permitting the  duite automobile. La preuve nézgdsla pos-
examiner to react to sudden dangers if Mr. Grismer  shilé faire subir des tests sur la route dans un
failed to do so. Another possibility that could have ehicule muni de commandes doubles, ce qui per-
been explored, depending on the results of the  metra¢lli qui les administre deagir aux
available tests, was a conditional licence. Most  dangers subits si M. Grismer ne le faisait pas. Une
obviously, Mr. Grismer could have been required  autre possilgjlit’aurait plefre examieé, selon
to wear his prism glasses while driving. lesultats des tests disponiblesit celle d'ac-

corder un permis conditionnel. De towgeidence,

M. Grismer aurait puette requis de porter ses

verresa prisme en conduisant.

The Superintendent alluded to the cost associ- Le Surintendant a fait allusion au utolie a 41
ated with assessing people with H.H., although he evallation des personnes atteintes de H.H., sans
offered no precise figures. While in some circum-  toutefois donner de chiffreis.pBien que, dans
stances excessive cost may justify a refusal to  certaines circonstances,drecessif puisse jus-
accommodate those with disabilities, one must be tifier le refus de composer avec les personnes
wary of putting too low a value on accommodating  atteintesefieierices, il faut se garder de ne pas
the disabled. It is all too easy to cite increased cost  accorder suffisamment d'impartaccemmo-
as a reason for refusing to accord the disabled dement de la personne eandiesh beaucoup
equal treatment. This Court rejected cost-based trop facile d'invoquer l'augmentation uies co”
arguments irEldridge v. British Columbia (Attor-  pour justifier un refus d'accorder un traitement
ney General), [1997] 3 S.C.R. 624, at paras. 87-94,egal aux personnes handieag. Notre Cour a
a case where the cost of accommodation was erégstarguments foed sur les aatS dans l'ar-
shown to be modest. | do not assert that cost it Eldridge c. Colombie-Britannique (Procureur
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always irrelevant to accommodation. | do assertgénéral), [1997] 3 R.C.S. 624, aux par. 8R4, ar
however, that impressionistic evidence of il aw#t &monte que le cof de 'accommode-
increased expense will not generally suffice. Gov-  neait modeste. Je n'affirme pas que laitco”
ernment agencies perform many expensive ser- n'est jamais pertinent enengaiccommode-
vices for the public that they serve. Moreover, = ment. J'affirme cependant que la preuve, consti-
there may be ways to reduce costs. For example, inee diimpressions, d'une augmentation degeh-
this case the Motor Vehicle Branch might have  ses ne suffit pasralément. Les organismes
used simulators or tests available elsewhere. The  gouvernementaux fournissent de nombreux ser-
Superintendent’'s evidence did not establish that viceteas au public qu'ils desservent. De plus,
the cost of accommodation would be excessive and il peut y avoir des moyedsiide I€s cofs. En
did not negate the possibility of cost-reduced alter-  Besp par exemple, la Direction deshicules
natives. It was therefore open to the Member to  automobiles aurait pu recdasisimulateurs ou
reject the Superintendent's argument based oa des tests disponibles ailleurs. La preuve du Sur-
cost. intendant n’a pastdbli que le cot' de 'accommo-

dement serait excessif et n'a pE=f€ la possibi-

lite qu'il y ait des solutions de rechange moins

coliteuses. lktait donc loisible au membre de reje-

ter 'argument fond sur le caf qui ae€ avane’

par le Surintendant.

In summary, the Superintendent offered no evi- En ©sung, le Surintendant n'a @sen¢” aucune
dence that he had considered any of the options  preuve qu'il avait exdiome ou l'autre des
that might have made an assessment of options qui auraient pu rendre possible et aborda-
Mr. Grismer's driving abilities viable and afforda-  bleeValuation de la capaeitde conduire de
ble. Content to rely on the general opinion of the M. Grismer. Se contentant de s’en ref‘mpire
medical community, and ignoring the evidence niemégale du corps edical et faisant abstrac-
that some people with H.H. can and do drive tion de la preuve que certaines personnes atteintes
safely, he offered not so much as a gesture in the  de H.H. peuvent conduire et conduisent effective-
direction of accommodation. His position, quite  ment d®fiagcuritaire, il n'a nefne pos aucun
simply, was that no accommodation was neces-  geste susceptible de constituer une mesure d'ac-
sary. Under théMeiorin test, it was incumbent on ~ commodement. etkif tout simplement d’avis
the Superintendent to show that he had considered  qu'aucun accommodene¢ait ncessaire.
and reasonably rejected all viable forms of accom-  Selon krenite I'aret Meiorin, le Surintendant
modation. The onus was on the Superintendengtait ‘tenu de efontrer qu’il avait envisag'et
having adopted arima facie discriminatory stan-  rejetraisonnablement toute forme possible d’'ac-
dard, to prove that incorporating aspects of indi- commodement. Il incombait au Surintendant, qui
vidual accommodation within the standard was  avait adop€ norme discriminatoii@ premere
impossible short of undue hardship. The Superin-  vue, de prouveetaitiimpossible d’incorporer
tendent did not do so. On the facts of this case, the  dans la norme des aspects d’'accommodement indi-
Superintendent’s blanket refusal to issue a driver's  viduel sans qu'ésertte 'une contrainte exces-
licence was not justified. He fell into error in this  sive. Il ne I'a pas fait. @'apes faits de la pf’
case not because he refused to lower his safety  sente affaire, le esdual gu Surintendant de
standards (which would be contrary to the public elivdér un permis de conduireatdit pas justi’
interest), but because he abandoned his reasonable  Son erreurese lEsyie non pas du fait qu'il
approach to licensing and adopted an absolute  aerefabaisser ses normes dEwiE (ce qui
standard which was not supported by convincing  serait con&rdlirgerét public), mais du fait qu'il
evidence. The Superintendent was obliged to give  a abaedsmm@marche raisonnable en nead"
Mr. Grismer the opportunity to prove whether or  ddivdance de permis pour adopter une norme
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not he could drive safely, by assessing absolue cetiaib'étayde par aucureléement de

Mr. Grismer individually. It follows that the  preuve convaincant. Le Surintenelit tenu de

charge of discrimination under tit¢éuman Rights  donnera’ M. Grismer la possibiktde prouver qu'il

Act was established. pouvait conduire deofa gcuritaire en lui faisant
subir uneevaluation individuelle. Il s’ensuit que le
bien-fond de I'accusation de discrimination fon-
dée sur laHuman Rights Act a ét établi.

This is the conclusion that thMleiorin test A la lumiére de la preuve et des conclusions dés
requires, on the evidence and findings in this case. daepté affaire, tel est le constat requis par le
The question may be put, however, whether this emitde I'aret Meiorin. On peut toutefois se
approach places too high an evidentiary burden on  demander si etftedmimpose une charge de
the government, particularly in situations involv-  preuve trop lourde au gouvernement, Eaeiculi’
ing public safety. The obvious answer to this ques- ment dans lesucihsest” question deesurig
tion is that it is the Legislature, not the Court, publique. é@onseevidentea’ cette question est
which has placed the evidentiary burden of show-  que c’estgisldteur, et non pas la Cour, qui a
ing reasonable necessity ormréma facie discrimi-  impo& 'obligation de émontrer la atessit’ rai-
nation has been made out. More fundamentally, is  sonnable une fois que I'existence de discrimination
it really inappropriate to require a governmentala premere vue esetablie. Plus fondamentalement,
body that rejects an application for a driver's  est-il vraiment inapgrapobliger un organisme
licence on the basis of disability to prove on a bal-  gouvernemental qui rejette une demande de permis
ance of probabilities that the denial is reasonably  de conduire pour causdidiendéa prouver,
necessary to the standard of highway safety it has  selonefzomqrance des probab#i$; que ce
selected? The government authority knows why it refus est raisonnablegcessaire au respect de
makes the denial and is in the best position to  la normealeig routére qu'il a choisie? L'au-
defend it. The government must only establish its  @ogbuvernementale sait pourquoi elle oppose
justification according to the relaxed standard of  un refus, et c’est elle qui est la mieas jmbac”
proof on a balance of probabilities. Common sense eferdire. Le gouvernement ne doit emdbntrer
and intuitive reasoning are not excluded, but in a  la justification que selon la norme assouplie de la
case where accommodation is flatly refused there  preuve selosplangéfance des probabgs’ Le
must be some evidence to link the outright refusal  bon sens et le raisonnement logique ne sont pas
of even the possibility of accommodation with an  exclus, mais, dans urucas Kefuse caerment
undue safety risk. If the government agency can  I'accommodement, il doit y avoir celéaiests
show that accommodation is impossible without de preuve qui lient le rekgodatie d’'accorder
risking safety or that it imposes some other form enm” la possibilé” d'accommodera "un risque
of undue hardship, then it can maintain the abso-  excessif emrenat€ eturieé. Si lI'organisme
lute prohibition. If not, it is under an obligation to  gouvernemental petodtrer que I'accommode-
accommodate the claimant by allowing the person ment ne peut se faire sans comproreettrégla s”
an opportunity to show that he or she does not pre-  ou gu'’il impose quelque autre forme de contrainte
sent an undue threat to safety. excessive, il peut alors maintenir I'interdiction

absolue. Sinon, il est tenu de composer avec le
demandeur en lui donnant la possibilité @mon-

trer qu’il ne peEsente aucun risque excessif en
matiere de sturi.

This case deals with no more than the right to be Le peésent aet ne porte que sur le dratlac- 44
accommodated. It does not decide that Mr. Gris- commodement. On n'y conclut pas que
mer had the right to a driver’s licence. It merely M. Grismer avait draih permis de conduire. Il
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establishes that he had a right to be assessed. Tlehblit “seulement que ce dernier avait le droit
was all the Member found and all that we assert. etrdévalug. C'est tout ce que le membre a con-
The discrimination here lies not in the refusal to  clu, et c’est tout ce que nous affirmons. La discri-
give Mr. Grismer a driver's licence, but in the  mination en kesp@coule non pas du refus de
refusal to even permit him to attempt to demon- elivilér un permis de conduieeM. Grismer, mais
strate that his situation could be accommodated optlirefus de lui donner simplement la chance
without jeopardizing the Superintendent’s goal of  dendhtrer qu'iletait possible de I'accommoder
reasonable road safety. This decision stands for the = sans compromettre I'obje@dude sdutere
proposition that those who provide services subject  raisonnatdepais’le Surintendant. Le guént
to the Human Rights Code must adopt standards  erSignifie que ceux qui fournissent des services
that accommodate people with disabilities where ewipar leHuman Rights Code doivent adopter
this can be done without sacrificing their legiti-  des normes qui tiennent compte de la situation des
mate objectives and without incurring undue hard-  personnes atteinteefideendes lorsque cela
ship. It does not suggest that agencies like the gtemffdit sans sacrifier leurs objectiégitimes
Motor Vehicle Branch must lower their safety stan- et sans qu'ilesnlté pour eux une contrainte
dards or engage in accommodation efforts that excessive. Il ne laisse pas entendre que des orga-
amount to undue hardship. nismes comme la Direction eleiswés automo-

biles doivent abaisser leurs normes deusie ou

faire des tentatives d’accommodement qui impo-

sent une contrainte excessive.

Nor should this decision be taken as predeter- Le présent aef ne doit pas non plutrée inter-
mining the result in other cases. This appeal is ettprcomme peteterminant lissue d'autres
essentially a judicial review of a decision of a  affaires. Le pourvoi dont nous sommes saisis est
human rights tribunal in a particular case. The essentiellement uroleojudiciaire de la @ci-
result flows from the evidence called before and  sion d'un tribunal des droits de la personne dans
accepted by the Member in this case. The Member  une affaire parecull’issue dcoule de la
found that the Superintendent had not met the bur-  preuve gtii pgsente devant le membre en
den of proving that a blanket refusal without the laspet qui &% accepé par celui-ci. Le mem-
possibility of individual accommodation was rea- bre a conclu que le Surintendanetai pds
sonably necessary under the Act. In another case,  aqléttl'obligation de prouver que le refus
on other evidence, that burden might be met. enéggl sans possibitd’accommodement indivi-
duel était raisonnablementenéssaire en vertu de
la Loi. Dans une autre affaire,la lumgre d’autres
éléments de preuve, cette obligation pouredit "
remplie.

VII. Conclusion VII. Conclusion

| would allow the appeal and restore the deci- Je suis d’avis d’accueillir le pourvoi et deta-
sion of the Member Designate. As Mr. Grismer's  blir kcidion du membreesigré. Etant done’
estate pursued this case in the public interest, it is  que la succession de M. Grismer a agiedans I'int’
appropriate that the respondents, the Britishet public en I'espce, il convient que sespéns
Columbia Superintendent of Motor Vehicles and  soientepapar les intim$ le Surintendant des
the Attorney General of British Columbia, pay the ehicules automobiles de la Colombie-Britannique
appellant’s costs. et le procureurergfal de la Colombie-

Britannique.

Appeal allowed with costs. Pourvoi accueilli avec dépens.
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