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The accused was charged with a series of sexual L'aceuste inculg d’avoir commis une esie
assaults on two young male children. He tendered the d’agressions sexuelles sur deometsar)l a fait
evidence of a psychiatrist to establish that in all emdigner un psychiatre dans le bugtdblir que, selon
probability a serious sexual deviant had inflicted the toute prolmbilititeur des mauvais traitements qui
abuse, including anal intercourse, and no such deviant comprenaient des relations sexuellestaénales -
personality traits were disclosed by the accused in vari- personne atteinte elismecd sexuelle grave, et que
ous tests including penile plethysmography. Afteoia divers tests administsa I'accug, dont une @thysmo-
dire, the trial judge excluded the expert evidence graphigepne, neavélaient aucun trait de personna-
because it purported to show only lack of general dispo- e dfitiant de la sortéA la suite d’un voir-dire, le juge
sition and was not saved by the “distinctive group” du esoa@ exclu la preuve d'expert pour le motif
exception recognized iNohan. The accused was con- gu’elle paraissaindntrer seulement une absence de
victed. A majority of the Court of Appeal allowed the egisposition ghérale disposition et ptait pas sauve-
accused’s appeal and ordered a new trial on the basis eeyped’I'exception du «groupe distinctif» reconnue
that the expert evidence was wrongly excluded. danet'®ohan. L'accus aéte dcla€ coupable. La

Cour d’appebl’la majori€ a accueilli I'appel de I'accas”
et ordone’ la tenue d'un nouveau pexpour le motif
que la preuve d'expert avaté” excluea’ tort.

Held: The appeal should be allowed and the convic- Arrét: Le pourvoi est accueilli et leedlaration de cul-
tion restored. pabil&’est etablie.

The trial judge’s discharge of his gatekeeper function
in the evaluation of the demands of a full and fair trial
record, while avoiding distortions of the fact-finding

Le fait que le juge despeeité que la recherche
des faits soitdaugaf la méentation d’unetmoi-
gnage d’expert inapgropn’exerant sa fonction de
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exercise through the introduction of inappropriate expert gardien davadudtion des exigences de meguste
testimony, deserves a high degree of respect. In this equtable, mfite beaucoup de respect. Dans la-pr’
case, the trial judge was not persuaded thatviblean sente affaire, le juge du peghEtait pas convaincu que
requirements had been met. les exigences dext’siohan étaient respeets.

Novel science is subject to “special scrutiny”. In this Une nouveberie”ou technique scientifigue doit
case the psychiatrist was a pioneer in Canada in tryingtre &soigneusement exam@y. En I'espCe, le psy-
to use the penile plethysmograph, previously recognized chiatre a fait ceuvre de pionnier au Canada en essayant
as a therapeutic tool, as a forensic tool. Moreover, if d'utiliser, en tant qu’'eeditoEgal, la ptthysmogra-
expert evidence were accepted that the offence was @hienme auparavant reconnue comatant un
probably committed by a member of a “distinctive outdrdpeutique. De plus, si on acceptait une preuve
group” from which the accused is excluded, it would be d’expert que linfraction a probablet@eranimise
a short step to the conclusion on the ultimate issue of par un membre d'un «groupe distinctif» domt I'accus”
guilt or innocence. This was another reason for special est exclu, on ssrpigdrde la conclusion sur la ques-
scrutiny. tion fondamentale de la culpalilibu de l'innocence.

Cela justifiait d’autant plus un examen minutieux.

The “distinctive group” exception sought to be L’exception du «groupe distinctif» que I'on cleerche °
applied here requires that it be shown that the crime appliquer dansedent@” affaire exige qu'il soit
could only, or would only, be committed by a person emdntg que le crime ne serait ou ne poureie com-
having distinctive personality traits that the accused mis que par une personne ayant des traits de personna-
does not possess. The personality profile of the perpetra-e disitinctifs que I'accueshe possde pas. Le profil de
tor group must identify truly distinctive psychological personamaliii groupe auquel appartient I'auteur de
elements that were in all probability present and operat- linfraction doit releveelée®nts psychologiques
ing in the perpetrator at the time of the offence. The eritablement distinctifs qui, selon toute probaéijlit”
Mohan requirement that this profile be “standard” was etaiént pesents et en action chez ce dernier au moment
to ensure that it is not put together onaahhoc basis de la pengtfation de linfraction. L’exigence de l'at”
for the purpose of a particular case. Beyond that, thdohan que ce profil soit un profil «type» avait pour
issue whether the “profile” is sufficient depends on the objetitdf qu'il soitétabli de mar@fe ponctuelle en
expert's ability to identify and describe with workable fonction de chaque cas particulier. En o@penisen”
precision what exactly distinguishes the distinctive or la question de savoir si le «profil» est suéfeard d”
deviant perpetrator from other people and on what basis de la eagadi€xpert de elerminer et écrire avec
the accused can be excluded. The expert evidence ten-  erisiqr Ealiste ce qui, au juste, fait que I'auteur
dered in this case was unsatisfactory on both points. The distinctife@antd ‘du crime diffte des autres per-
definition of the “distinctive” group of individuals with sonnes, et du motif pour lequel I'acpastetre exclu.

a propensity to commit the “distinctive crime” was La preuve d'expert i€ gproduite en I'esgce etait
vague. While the reference Mohan to a “standard pro- insuffisante ces deuwegdards. La efinition du groupe
file” should not be taken to require an exhaustive inven- «distinctif» de personnes qui ont une prepeoision
tory of personality traits, the profile must confine the mettre ce «crime distirgtidfib vague. MMme si la
class to useful proportions. Furthermore, the witness did mention d'un «profil type» dae$ Nahdn ne

not satisfy the trial judge that the underlying principles devraitghees interpette comme exigeant un inven-
and methodology of the tests administered to the taire exhaustif des traits de peesdenptivfil doit
accused were reliable and, importantly, applicable. Even ramenerepodad des proportions utiles. En outre,
giving a loose interpretation to the need for a “standard er®ih n'a pas convaincu le juge du medue les
profile”, and passing over the doubts that only a principes eethadé qui sous-tendent les tests admi-
pedophile would be capable of the offence, the evidence es&traccug étaient fiables et, qui plus est, appli-
of the error rate in the tests administered to the accused caldese A donnant une integpation largea’la
was problematic. The possibility that such evidence eces$i# d'un «profil type» et en faisant abstraction des
would distort the fact-finding process was very real. doutes que sewdoplle serait capable de commet-
Consideration of the cost-benefit analysis supports the tre I'infraction en cause, la preuve du taux d’erreur des
trial judge’s conclusion that the testimony offered as tests admeimisttaccug était probE€matique. La pos-
many problems as it did solutions, and it was therefore sibilit’'une telle preuve fausse le processus de
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within his discretion to exclude it. The majority of the
Court of Appeal erred in interfering with the exercise of

that discretion.
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541, [1998] Q.J. No. 2493 (QL), allowing the  [1998] A.Q.2493 (QL), qui a accueilli 'appel

accused’'s appeal from his conviction for sexual de l'azcoshtre sa eflaration de culpabibt’

offences and ordering a new trial. Appeal allowed.  d'infractions d'ordre sexuel et erdartehue
d’'un nouveau praes. Pourvoi accueilli.

Carole Lebeuf and Sella Gabbino, for the Carole Lebeuf et Sella Gabbino, pour I'appe-

appellant. lante.
Pauline Bouchard andSharon Sandiford, for the Pauline Bouchard et Sharon Sandiford, pour
respondent. l'intina’
The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par
BINNIE J — In this appeal we are required to LE JUGE BINNIE — Dans le pssent pourvoi, 1

consider aspects of the “gatekeeper function” per-  nous sommess@gsiaminer des aspects de la
formed by trial judges in the reception of novel «fonction de gardien» qu'exerce le juge ds proc’
scientific evidence. The respondent was charged lorsqaditrene preuve scientifique d’'un genre
with a series of sexual assaults over a period of nouveau. Lénéigte accue” d’avoir commis,
four months on two young males with whom he  pendant quatre mois, arie d’agressions
stood in a parental relationship. At the time of the  sexuelles sur deorngats auxquels il tenait
offences, which involved the allegation of anal lieu derep”’Au moment des infractions, qui
penetration, the young males were between three  auraient centesrtactes deepétration anale,
and five years old. The defence contended that lesogaets avaient entre trois et cing ans. La
such offences were committed by someone pos-efere a mtendu que la personne qui avait com-
sessed of a highly distinct personality disorder, and ~ mis ces infractions souffrait d’'un trouble de la per-
tendered an expert psychiatrist, DEdouard  sonnakt’tes particulier, et a fait compair& un
Beltrami, to testify that the respondent’s personal-  psychiatre expert, Eedduard Beltrami, qui a
ity was incompatible with any predisposition to entbigré que la personnaditde l'intimé ne per-
commit such offences. The evidence was excluded mettait pas de concluretajt’'ipedispos” a
by the trial judge, who convicted the respondent. A commettre de telles infractions. Le jugeedu proc’
new trial was ordered by a majority of the Quebec  a exclu cette preuvedsag dintimé coupable.
Court of Appeal on the basis that this evidence was La Cour d'appel débeQa la majori€ a
wrongly excluded. We are of the opinion that in  ordena” tenue d'un nouveau pex pour le
the circumstances the trial judge was entitled to  motif que cette preuvethwitluea tort. Nous
exclude the expert evidence and that the appeal sommes d'avis que, dans les circonstances, le juge
must be allowed and the conviction restored. du ggaavait le droit d’exclure la preuve d'ex-

pert et que le pourvoi dodttfe accueilli et la ela-

ration de culpabil#”rétablie.
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I. The Facts I. Les faits

The respondent’s family situation is complex. La situation familiale de l'intire"est complexe.
Between February 1, 1995 and May 19, 1995, he  Entre [@vrier 1995 et le 19 mai 1995, il a eu
had custody of W. and L., two children between la garde de W. et de L., deux enfants qui avaient
three and five years old. The respondent testified  entre trois ans et cing ans. Damagnate,
that at the time of the events, he was living with  lirgim @iclag qua I'epoque a’les€pisodes se
his current wife and her son. Because W. and L.  sont produits, il habitait avepawse “actuelle
did not get along well with his wife’s son, the et le fils de cette deniComme W. et L. ne
respondent had rented an apartment for them  s’entendaient pas bien avec le fils de celle-ci, I'in-
where they lived with a female friend, who looked dimavait lo@ un appartement pour euxi @S
after them at nights and during the weekends, and  habitaient en compagnie de I'une de ses amies qui
a babysitter who came in on weekdays. The  s’occupait d’eux le soir et la fin de semaine; une
respondent visited the apartment on a daily basis, dame les gardait durant la semainee ké&ntim”
took about half of his meals there and was often  rendait quotidiennaniappartement, y prenait
present during the weekends. environ la reodé ses repas etetait souvent

présent la fin de semaine.

On May 9, 1995, a child and youth protection Le 9 mai 1995, un centre de protection de I'en-

centre received information alleging that L. had  fance et de la jeunedsdrdorme que l'inting

been sexually abused by the respondent. About a  aurait egressiellement L. Environ une

week later, the two children were removed from  semaine plus tard, Erdiest vu retirer la garde

the respondent’s custody and placed in a foster des deux enfants, qei opta&s dans une
home. The foster mother did not know the respon-  famille d’accueil. ér@ e la famille d’accueil

dent nor did she know why the children had been  ne connaissait aucunemerg Bntismsavait pas
removed from his custody. She and her sister testi-  non plus pourquoi il avait perdu la garde des
fied against the respondent at the trial. enfants. Sa sceur et elEnmigré contre I'in-

timé au proes.

1. Satements by the Children 1. Les déclarations des enfants

The foster mother testified that: Dans son @moignage, la ere de la famille
d’accueil a affirng” ce qui suit:

(i) While giving a bath to the two children, she (i) Alors qu’elle donnait un bain aux deux
observed them rubbing their penises together. enfants, elle a remauls” frottaient leur
W. then started to hit L.’s buttock with his ems ensemble. W. s’est ensuite miapper le
penis. On being questioned, the children said it eerrde L. avec sonepis. Quand elle les a
was “Papi” who showed them to do that. guestasel ce sujet, les enfants orgpondu
gue cBtait «papi» qui leur avait moetrcela.
(iiy Another time, W. told her that “Papi” had (iD une autre occasion, W. lui @¥élé que
rubbed his &oulout” on his body, hadTRANS- «papi» avait fro#t"son «coulout» sur son corps,
LATION] “wet his hair”, and that “when papi fin- gu'il avait «mowillSes cheveux», que «guand
ished doing thia .. he put his coulout in his son papi a fini de fairea, [. . .] il met son cou-
behind”, and that when he had done doing that, lout dans soerderet que lorsqu’il eut ter-

there was blood in W’s excrement. W. told her @i’y avait du sang dans les selles de W.
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that this was painful and caused him to walk W. lui a dit geait’douloureux et qu'il avait

with difficulty. According to the foster mother, ensuite de la diffie@tmarcher. Selon laené

W. had tears in his eyes when he gave this de la famille d’accueil, W. avait les larmes aux
account. Coulout” is a slang word for penis. yeux en racontant cela. «Coulout» est un mot
The foster mother said she had never heard the d’'argot egigret’ le phis. La nere de la

word until the child mentioned it. famille d’'accueil a dit qu’elle n'avait jamais

entendu ce mot avant que I'enfant I'utilise.

The sister of the foster mother also did not know La sceur de la are de la famille d’accueil ne °

the respondent. She testified that at one point she  connaissait pas non plus. |Hfténs €moigre
was watching television with the children. During  @uwin moment dormeélle regardait laetévision
an episode in which two persons were kissing, W.  avec les enfants. Au coursemiaade” dans
blurted out a similar coulot” story with the same  lequel deux personnes s’embrassaient, &¢hea I
details about blood and difficulties in walking. W.  une histoire semblable de «coulout» avec les
said that “Papi” would then clean up the excrement em@s$ éfails en ce qui concerne le sang et la dif-
with some paper and that “Papi'stdulout” is  ficulte a marcher. W. a dit que «papi» prenait
quite different than hisTRANSLATION] “it's bigger ~ ensuite un papier pour enlever les erwehts et
and all hairy”. que le «coulout» de «papmtait tes diférent du

sien: «c’est plus gros [et] plein de cheveux».

On October 24, 1995, Sergeant Binette asked W. Le 24 octobre 1995, le sergent Binette ab
who had put his¢oulout” in his buttock. The child  demaedd W. qui avait mis son «coulout» dans
answered “Papi J.” and quickly identified the son d@eei L'enfant a epondu «papi J.» et a
respondent as “Papi J.” when presented with pic- rapidement idefiifiime commeetant «papi
tures. J.» quand on lui moatdes photos.

2. The Charges 2. Les accusations

The respondent was charged with sexual L'intime a €t accue” d'avoir commis des '
offences in relation to both W. and L., including infractions d’ordre sexuel sur W. et L., notamment
touching for a sexual purpose the body of a person  d’avoir ¢éolecbdrps d’'un enfant de moins de 14
under the age of 14 years, unlawful anal inter- ames fins d’'ordre sexuel, d’avoir eu des rela-
course, and sexual assault. tions sexuelles anales illicites avec une autre per-

sonne et de stfe livié a une agression sexuelle.

3. The Examining Physicians 3. Les médecins examinateurs

Dr. Desmarchais, a pediatrist retained by the Le D' Desmarchais, uneediatre dont les ser- 8
Crown, examined W. on July 24, 1995, more than  viceg®Bntetenus par le mingte public a exa-
two months after the children were removed from  enid. le 24 juillet 1995, soit plus de deux mois
the respondent’s custody. She observed a 1.5 cm esapré l'intin€ eut perdu la garde des enfants.
lesion near the anus and thought that there was no  Elle a eonstaté€sion de 1,5 cm ps de
doubt that the boy had been sodomized. On the [l'anus,ags@navis, indiquait indubitablement
other hand, Dr. Chabot, also a pediatrist who testi- que leogaayaitett sodomie. Par contre, le
fied for the Crown, was equivocal. He examined ' habot, un autregaiiatre ayantetmoigré pour
W. on August 31, 1995. He said that while the scar  le meirEspublic,etait nuane”dans ses conclu-
was longer than one might expect from constipa-  sions. Il a egaiiiné 31 aof 1995. Il a affirne’
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tion, the injury was consistent with constipation as  quemm’si la cicatriceetait plus longue que

well as with sodomy. cella laquelle on pourrait s'attendre lorsqu’il y a
constipation, la blessuretdit compatible autant
avec la constipation qu’avec la sodomie.

4. The Excluded Evidence 4. La preuve exclue

In the course of his trial, the respondent ten- Au cours de son pres, l'intimé a fait €moi-
dered the evidence of DEdouard Beltrami, a  gner le'Bdouard Beltrami, un psychiatre coeap”
qualified psychiatrist who works extensively in the  tent dont maints travaux portent sur le domaine de
field of clinical psychology. Dr. Beltrami's evi- la psychologie clinique. Lemoignage du
dence was tendered to establish that in all r BEIitrami visaita établir que, selon toute proba-
probability a serious sexual deviant had inflicted &jlitune personne atteinte d’unesvidince
anal intercourse on two children of that age, and no  sexuelle grave avait eu des relations sexuelles
such deviant personality traits were disclosed in  anales avec deux enfantsage,cet les tests
Dr. Beltrami’'s testing of the respondent. The qu'il avait admiesst” I'intimé ne Evélaient
Crown objected to the admission of this evidence  aucun trait de perseriBaldaht de la sorte. Le
and avoir dire was held. Dr. Beltrami testified in  minis€ public s’est oppesa I'admission de
the voir dire as follows: cette preuve et un voir-direta fenu. Au cours du

voir-dire, le D Beltrami a €moigré ainsi:

(1) While it is not possible to establish a stan- (1) Bien qu'il soit impossielalif le profil
dard profile of individuals with a disposition to type des individusdfmposs a sodomiser de
sodomize young children, such individuals jeunes enfants, ces indivatuosnttent «fe-
[TRANSLATION] “frequently” or “habitually” guemment» ou «habituellement» certaines
exhibited certain distinctive characteristics cagdstiques distinctives identifiables. L'in-
which could be identified. The respondent had etimé¥ tes€ en fonction de ces carags-
been tested for these characteristics and tiguesetterart.

excluded.

(2) The tests, which had been administered by (2) Les tests, qeicomtirhinistes par I'assis-
Dr. Beltrami’s assistant, but the results evalu- tant dB&EItrami mais dont lesesultats ont
ated by Dr. Beltrami himself, consisted of eté évalgs par le DBeltrami lui-méme, com-
two approaches, the first a series of general portaient deux volets, soit, dans un premier
personality tests, and the second a test which temps, anigede tests de personnalidgneé-

Dr. Beltrami considered could detect individuals raux et, dans un ateaxtemps, un test qui,
with serious sexual disorders. selon |e Beltrami, permettait deatécter les

individus atteints de troubles sexuels graves.

In the first set of tests, the respondent was asked Dans la pren@fe rie de tests, l'intim’s’est vu
a series of questions about his family history, his  poser arie de questions sur ses emtients
schooling, his work experiences, his emotional and  familiauxetsges$, son exgience de travail, sa
sexual life, his hobbies and life habits. The “Min-  vie affective et sexuelle, ses passe-temps et ses
nesota Multiphasic Personality Inventory Test Ver-  habitudes de vie. Oregalament adminisria
sion 2" (hereinafter “MMPI2”) was also adminis-  deemié version du test intigikInventaire multi-
tered. The respondent’s reactions, while being phasique de la persorthaliMinnesota» (ci-
guestioned, were monitored by electromyography eapMMPI2»). Leseactions de l'intire; lors-
(EMG), which measures anxiety. It acts as a sort of @it ‘questione, étaient caés parelectro-
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lie detector. The objective of the MMPI2 is to  myographie (EMG), une technique permettant de

identify different potential personality characteris-  mesurer letBxiL’EMG est une sorte deet¥c-

tics, including the tendency to be truthful, to hide  teur de mensonges. Le MMPI2a vikeeler

symptoms, to be subject to psychosis, to be depres-  diversesdatiagcies potentielles de la person-

sive, to be hyperactive, to be anxious, to be histri-  eyatibnt la tendance dire la erité, a dissimu-

onic, etc. These tests are not designed specifically  ler desayeper étre psychotique,apressif,

for the detection of sexual disorders. hyperactif, anxieux, histrionique, etc. Ces tests ne
sont pas corys peci€ment pour eeler des
troubles d’ordre sexuel.

The second and more controversial test was Le deuxéme test, qui est plus controverson- 11

directed to the respondent’s sexual preferences. It  cernait &érgmtes sexuelles de l'intam’ll
consisted of exposing him to images and sounds of  consstaitpiésenter des images &tlui faire
sexual activity, both normal and deviant, and mea- entendre des sons d'actes sexuels normaux et
suring his physiological reaction through a gauge evialits, e’mesurer sasction psychologique au
attached to his penis. The “strain gauge” is moyen d'un capteur @tiaabri ghis. Le «cap-
designed to pick up signs of physical arousal. Dr.  teur de contraintevdeeler des signes d’exci-
Beltrami explained that if the subject has previ- tation physique. LBelrami a explige que si
ously derived pleasure from a specific form of sex-  le sujeja@éprouse du plaisir en se livrat une
ual activity, the pleasure is imprinted on the brain, certaine forme d'actékuelle, ce plaisir est
and may be restimulated on further exposure to  ergadams son cerveau, et il pete” stimud’
pictures or sounds of similar activity. This is how de nouveau @sepce dimages ou de sons
he explained it to the court: d'actes semblables. Voici comment il a egpliqu”
celaa la cour:

[TRANSLATION]
Q. How do yau . . .how is it done? Q. De gquelledan gu'm . . .que c’est faitca?
A. The subject is shown normal and deviant images and R. C'est qu'on projette des images normales et
is played normal and deviant audio cassettes. eviatites, on faiecouter des cassettes audio nor-
males et dViantes au sujet.
Q. Yes. Q. Oui.
A. And those who have derived pleasure in the past R. Et les gens quj@omuddu plaisir dans une acti-
from a deviant sexual activity, #hi . . vie sexuelle éviante, cet . . .
Q. This test? Q. Ce test?
A. ...this pleasure is kind of ingrained in his brain in R.. ce plaisir est un peu comme enracieins son
the form of an engram, to use the technical term . . . cerveau sous forme d’engramme, pour utiliser le
terme technique . . .
Q. Okay, justto . . . Q. O.K,, juste pour . . .
A. And when the subject is shown the same situations, R. Et quand on kseefa ces emes situations;a,
it will cause either a mini-erection of which he is va provoquer ou uneerigiion dont il est parfois
sometimes not aware, but a tumescence, that is, a pas conscient, mais une tumescesckreciest-
swelling of his penis that is measured with a device gonflement de estin pli est mesaravec un
for that purpose that is connected to electronic appareifued, et re’a des appareileléctro-
instruments that take down the resulting measure- nigues qui prennent des mesurescerenoas”

ments.
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All of the tests used standardized questions, Tous les tests comportaient des questions, des
images and scenarios. The respondent was never images etm$oschormaliss. On n'a jamais
confronted with specific images designed to repli- nodlritimé des images particaliés visan@a®
cate the offences alleged against him. reproduire les infractions quatdignt repro-

chées.

Dr. Beltrami testified on theoir dire that the Le D Beltrami a €moigr€, au cours du voir-
first set of tests showed that the respondent had  dire, que laepzesiie de tests montrait que
had an unexceptional childhood, that he had not Tliatiawait eu une enfance ordinaire, qu'il

been sexually abused, that he had a good education  n'avaittépaictime d'abus sexuel, qu'il avait

which allowed him to hold a responsible job and  un bon niveau de seajarit(i a permis d’obte-

that he was ingenious and entrepreneurial. He  nir un emploi comportant des respessabilit’

noted that the respondent often maintained two or  @ualt ‘inggnieux et anira’de I'esprit d’entre-

three intimate heterosexual relationships at the prise. Il @ go€ lintiné entretenait souvent

same time without his partners knowing about one  deux ou trois relatégredexuelles intimes en

another. There were several children from these ementemps sans que ses partenaires ne soient au

various relationships. Dr. Beltrami noteeRANS-  courant de ce fait. Plusieurs enfants sont issus de

LATION] “He clearly exhibits judgment problems in  ces diverses relations. L@8dltrami note: «ll

his tumultuous emotional life. On the other hand, = montre clairement des troubles de jugement dans

he does not seem to have the irrational ideas asso- sa vie affective tumultueuse. Par contre, il ne

ciated with sexual offences.” Dr. Beltrami noted a  semble pas avoirdes idationnelles désa’ la

tendency on the part of the respondent to deceiveglingliance sexuelle.» Le' Beltrami a remarggl”

but apart from some emotional instability with  une tendankzetromperie chez l'intie, mais il a

women, Dr. Beltrami concluded that the respon-  conclu gumrt une certaine instabdidffective

dent did not have any particular pathologies. avec les femmes, ce dernier ne souffrait d'aucun
trouble particulier.

With respect to the plethysmograph test, Pour ce qui est de la giilysmographie, le
Dr. Beltrami concluded that the respondent has ' BBltrami a jug que l'inting avait «un profil
[TRANSLATION] “a clearly normal profile with a  clairement normal avec unef§Ence pour les
preference for adult women and a slight attraction  femmes adultes eegane Httirance pour les
to adolescents. He exhibits no deviation in respect  adolescentes. dlseateraucunesgiation visa-
of boys in general or prepubescent boys”. vis desayer en ghéral ou pepuleres».

The trial judge ruled Dr. Beltrami’'s evidence Le juge du proes a @cid® que la preuve du
inadmissible. He acquitted the respondent of the " BBItrami €tait inadmissible. Il a acquttl'in-
charges related to L. but convicted the respondent e toent aux accusations relatives., mais I'a
of having, for a sexual purpose, invited, counseled eclai coupable d'avoi des fins d’ordre sexuel,
or incited W. to touch the body of the respondent,  @vingag ou inci€ W. a le toucher (art. 152
(s. 152 of theCriminal Code, R.S.C., 1985, duCode criminel, L.R.C. (1985), ch. C-46), et
c. C-46) and having engaged in an act of anal  d'avoir eu des relations sexuelles anales avec une
intercourse (s. 159(1) of thériminal Code). The  autre personne (par. 159(1) Gode criminel).
respondent was sentenced to imprisonment of two  L'etérdt condamaa purger concurremment
years on each charge, to be served concurrently.  des peines de deux ans d’emprisonnement pour
The majority of the Court of Appeal, Robert J.A.  chaque chef d'accusatioas Agoir stateique la
dissenting, found that Dr. Beltrami’'s evidence preuve duBBltrami aurait d"étre admise, la
ought to have been admitted, allowed the appeal  Cour d'appel majori€, le juge Roberetant
and ordered a new trial. dissident, a accueilli 'appel et omldantenue

d’'un nouveau praes.
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[I. Judgments Il. Les jugements
1. Court of Québec, No. 500-01-015157-958, Lour du Québec, n° 500-01-015157-958, 27
September 27 and October 18, 1996 septembre et 18 octobre 1996

Judge Trudel recognized Dr. Beltrami as an Le juge Trudel a reconnu le' Beltrami comme 16
expert in psychiatry, sexology and physiology. Heetant un expert en psychiatrie, en sexologie et en
characterized his evidence, however, as evidence  physiologie. Il a toutefoie@Egai sondmoi-
only of general disposition or propensity to com-  gneigit une simple preuve deepliSposition ou
mit this type of offence. As such, the evidence did  de propensigraléa commettre ce genre d'in-
not come within the “distinctive group” exception  fraction. Ainsi, la preuve en questaiaitnpas
recognized inR. v. Mohan, [1994] 2 S.C.R. 9, v&B par I'exception du «groupe distinctif» recon-
which he interpreted as requiring a scientifically = nue danset&rc. Mohan, [1994] 2 R.C.S. 9,
established standard profile of the “distinctive  qu’il a inte#®” comme exigeant I'existence
group” of offenders. As Dr. Beltrami had acknowl-  d'un profil tygtabli scientifiguement du «groupe
edged that no such standard profile had been  distinctif»elilegdants. Comme le 'IBeltrami
developed, the exception was therefore inapplica-  avait reconnu gu’aucun profil type de cette nature
ble and the evidence excluded. Convictions were  n'amiétabli, I'exceptionetait donc inapplica-
entered in relation to the offences against W. ble et la prew#® extlue. Des etlarations de

culpabilit ont €t inscrites relativement aux
infractions dont W. avaiete victime.

2. Quebec Court of Appeal (1998), 130 C.C.C.  2Cour d'appel du Québec, [1998] R.J.Q. 2229
(3d) 541
The respondent appealed his conviction on sev- L'intime en a appelde sa eélaration de culpa- 17
eral grounds. For present purposes, it is sufficient ebdalr plusieurs motifs. Pour les fins qui nous
to summarize the opinions of the Court of Appeal  occupent, il suffitedanmér les opinions de la

in relation to the admission of Dr. Beltrami's evi-  Cour d'appel relatavd®admission de la preuve
dence, which formed the basis of the dissent. tBé&trami, qui constituaient le fondement de
la dissidence.
(a) Beauregard and Fish JJ.A., majority a) Les juges Beauregard et Fish, majoritaires

Fish J.A., with whom Beauregard J.A. agreed, Le juge Fish, avec I'appui du juge Beauregard, 8
allowed the appeal and ordered a new trial on the  accueilli 'appel et erénenue d’'un nouveau
basis that the trial judge erred in not admitting  psopour le motif que le juge du pescavait
Dr. Beltrami’'s evidence. commis une erreur en excluant la preuve du

D' Beltrami.

In the opinion of the majority, even if Selon les juges majoritaires, bien que 19
Dr. Beltrami was unable to identify a “single set of ' Beltrami ait€t® incapable de relever |IgRA-
behavioural characteristics shared by every adulpucTiON] «moindre ensemble de caragstiques
male pedophile” (p. 545), he was nonetheless able  de comportement que partagent ¢colapléep”
to give evidence concerning the respondent's adultes de sexe masculin» (p. 2232),éha-pu n’
behavioural profile and to assert, in substance, that  memsigher au sujet du profil de comporte-
it included none of the characteristics that were in ment de l'intmaffirmer, pour I'essentiel, que

ce profil ne comportait aucune des cagastiques
qui, selon lui,etaient TRADUCTION] «compatibles
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his view “compatible with tb...offence with avec [...] linfraction dont [iljetait accus»
which [he] was charged” (p. 545). (p. 2232).

Concerning the reliability requirement, Fish J.A. Quanta I'exigence de fiabilg, le juge Fish ne
did not believe that absolute reliability was the  croyait pas que la feakitifoluestait la norme
standard. He noted that the plethysmograph is gen-  applicable. Il a fait remarquer gtieysargra-
erally recognized by the scientific community and  phie eséigllement reconnue par la commueaut”
is used by psychiatric facilities such as the Institut  scientifique et queetddissements psychia-
Philippe Pinel de Mong&al to monitor the result of  triques tels que [IlInstitut Philippe Pinel de
treatment for sexual pathologies. He noted that Mahts’en servent pour cootet les Esultats
Dr. Beltrami had testified that the respondent’'s  du traitement de troubles sexuels. |l aespudign”
results show a sexual preference for adult women riBdltrami avait ¢émoigré que lesaSultats de
and no desire or preference for children. l'inginthontraient qu’il avait une eférence

sexuelle pour les femmes adultes et qu'éprbu-
vait aucun dsir et n'avait aucune @érence pour
les enfants.

Fish J.A. did not interpreMohan, supra, as Le juge Fish n'a pas congd que laret
requiring “the mechanical exclusion of expert evi-Mohan, précit, exige TRADUCTION] «l'exclusion

dence on the sole ground that the scientific com-  automatique d’'une preuve d'expert du seul fait que

munity has not developed a single set of personal- la comneusaigtitifique n'a pastabli le moin-
ity traits — or single psychological profile — that  dre ensemble de traits de persenralil le

is common to every offender who commits the  moindre profil psychologigue — que partagent

crime charged” (p. 546). He observed that in  tous lefingllants qui commettent le crime
Mohan Sopinka J. citedR. v. Garfinkle (1992), 15  reproak (p. 2233). Il a fait observer que, dans
C.R. (4th) 254 (Que. C.A), with apparent IlerNohan, le juge Sopinka avait etet paru
approval. In Garfinkle, the Quebec Court of approuver l'ariR. c. Garfinkle (1992), 15 C.R.
Appeal had ruled Dr. Beltrami’s evidence admissi-  (4th) 254 (C.Ae.QuDans l'aret Garfinkle,

ble on the facts presented in that case. la Cour d'appel @ébeQuavait jug’la preuve
du D Beltrami admissible d'aps les faits de

I'affaire.
Unlike the expert evidence rejected Mohan, Contrairement’la preuve d’expert regd” dans

the evidence of Dr. Beltrami was to the effect that  é&alohan, la preuve du DBeltrami indiquait
“the offence charged involves an extreme degree  qBaD[CTION] «l'infraction reproclee com-
of sexual deviancy. It can properly be character-  porte un niveamexule dviance sexuelle. Elle
ized as distinctive in virtue of the biological nature  petre "qualifée, a juste titre, de distinctive en

of the act and the very young age of the alleged raison de la nature biologique de I'acteegt du tr’

victims” (p. 547). These elements point to an  jeage des mtendues victimes» (p. 2233). Ces
offender having one or more distinctive personal<léments portena croire qu'il s'agit d’'un dlin-

ity traits. According to Dr. Beltrami, the person  quant qui pdesin ou plusieurs traits de person-
who committed the offence would likely respond  rmaldistinctifs. D'apes le D Beltrami, la per-
measurably to the penile plethysmograph test since  sonne qui a commis [infracBgirait”
the instrument is particularly effective in detecting  probablement denfappeciable au test de la
extreme deviance. The respondent did not test pos-ethy@mographie griienneetant done” que I'ap-
itive, and Dr. Beltrami’'s evidence could therefore  pareil @ilisst particuétement efficace pour
be “of material assistance in determining etatter la dviance exefme. Le test de l'intimnhe
innocence or guiltMohan, supra, at p. 37 The  s’est pasenélé positif, et la preuve dur@Beltrami
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majority allowed the appeal and ordered a new  pourrait donc «aide[r] emidgthent dtermi-

trial. ner I'innocence ou la culpabiit: Mohan, précite,
a la p. 37. La Coua la majori€ a accueilli I'appel
et ordon®e’ la tenue d’'un nouveau pex:’

(b) Robert J.A., dissenting b) Le juge Robert, dissident

Referring to Mohan, supra, Robert J.A. Se gférant a l'arrét Mohan, précité, le juge 23

reviewed the criteria applicable to the admissibility =~ Robert a exardda crieres applicablea I'ad-

of expert evidence as to disposition to commit a  missibilitine preuve d’expert en ce qui con-

crime. What is required is that the person who has  cerneeldispositiona’ commettre un crime. |l

committed the crimer the accused has “distinc-  faut que I'auteur du criméaccus posete des

tive characteristics” that allow the trier of fact to  «casdstiques distinctives» qui permettent au

make comparisons that will help him or her to juge des faits de faire des comparaisons qui l'aide-

determine the issue of guilt. The dissent is based in  aaktider de la culpabilit'ou de I'innocence.

part on the following passage Mohan, at p. 37: La dissidence repose en partie sur le passage sui-
vant de I'argt Mohan, a la p. 37:

The trial judge should consider the opinion of the expert Le juge depmevrait consiter, d’'une part, I'opi-

and whether the expert is merely expressing a personal nion de I'expert et, d’autre part, si ce dernier exprime
opinion or whether the behavioural profile which the simplement une opinion personnelle ou si le profil de
expert is putting forward is in common use as a reliable comportement qeditit dést couramment utis”
indicator of membership in a distinctive group. Put comme indice fiable de I'appartenancgroupe dis-
another way: Has the scientific community developed a tinctif. En d'autres termes, la profession scientifique
standard profile for the offender who commits this type a-tedlboE un profil type du elinquant qui commet

of crime? An affirmative finding on this basis will sat- ce genre de crime? Une conclusion affirmative sur ce
isfy the criteria of relevance and necessity. [Emphasis fondement satisfera enes aé pertinence et de fia-
added.] bilig. [Je souligne.]

Robert J.A. agreed with the trial judge that Dr. Le juge Robert a convenu avec le juge du qasoc‘z“
Beltrami's evidence was inadmissible largely que la preuverdBellramiétait inadmissible en
because science has not yet identified a standard  grande partie parce que la science n’avait encore
profile for individuals who commit sodomy on efifii aucun profil type des personnes qui se
young children. The fact that Dr. Beltrami consid- livrenka’sodomie sur de jeunes enfants. Le fait
ered the respondent’s personality to be incompati- quée Belirami a consieié que la personnadit”
ble with characteristics that ararRBNSLATION]  de lintimé est incompatible avec les cam-”
“frequently” or “habitually” found among people tiques qui se retrouverguiemment» ou «habi-
who commit the crime with which the respondent  tuellement» chez les personnes qui commettent le
was accused does not satisfy thMmhan test.  crime dont est acaud’intimé ne satisfait pas au
Dr. Beltrami’s evidence amounted to evidence of eceitde I'aret Mohan. La preuve du DBeltrami
general disposition and did not come within the  constituait une preuvedispgmsition ghérale et
limited exception to the prohibition against such etaif pas vieé par I'exception lim@é de l'inter-
evidence. Robert J.A. would thus have dismissed diction de produire une telle preuve. Le juge

the appeal. Robert aurait donc rejégppel.
lll. Analysis lll. Analyse

Expert witnesses have an essential role to play Les £moins experts ont umle essentieh jouer 25
in the criminal courts. However, the dramatic  devant les tribunaux criminels. Toutefois, la
growth in the frequency with which they have been  croissance spectaculaire deeglzenfé de
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called upon in recent years has led to ongoing [l'assignatioandeiris experts au cours des der-

debate about suitable controls on their participa- erad aneés es@al'origine du @bat actuel qui

tion, precautions to exclude “junk science”, and  porte sur les restrictions qu’il convient d’appliquer

the need to preserve and protect the role of the triex leur participation, les pcautionsa prendre pour

of fact — the judge or the jury. The law in this ecarter la «science de pacotille», et ézessit’ de

regard was significantly advanced kbvlohan, préserver et de pregier le ole du juge des faits,

supra, where Sopinka J. expressed such a concern  que ce soit le juge ou le jueg Mdhen, pre-

at p. 21: ci€, a fait grandement progresser le dmicet
egard. Dans cet a&t;"le juge Sopinka a fait part de
cette peoccupationa’la p. 21:

Dressed up in scientific language which the jury does Exqwirah des termes scientifigues que le jury ne

not easily understand and submitted through a witness comprend pas besest@par ungmoin aux quali-

of impressive antecedents, this evidence is apt to be fications impressionnantes, cette preuve est susceptible
accepted by the jury as being virtually infallible and as etrdconsidfée par le jury commetant pratiquement

having more weight than it deserves. infaillible et comme ayant plus de poids qu’elle ne le
mérite.
and at p. 24: E&la p. 24:
There is also a concern inherent in the application of legaement la crainte ienéntea’ I'application de

this criterion that experts not be permitted to usurp the cererglie les experts ne puissent usurper les fonc-
functions of the trier of fact. Too liberal an approach tions du juge des faits. Une conception drafe lib”
could result in a trial's becoming nothing more than a pourgaltire le proesa un simple concours d’ex-
contest of experts with the trier of fact acting as referee perts, dont le juge des faits se ferait I'arbitidaemn d”
in deciding which expert to accept. quel expert accepter.

In R v. Béland, [1987] 2 S.C.R. 398, La Forest Dans l'arétR. c. B8and, [1987] 2 R.C.S. 39& °
J. warned at p. 434 about undue weight being la p. 434, le juge La Forest a fait une mise en garde
given to “evidence cloaked under the mystique of  sur le poids indu acaded «preuve empreinte
science”, and more recently iR. v. Mclntosh  de la mystique de la science», et plaserhment,
(1997), 117 C.C.C. (3d) 385, the Ontario Court of  danset&rt. Mclntosh (1997), 117 C.C.C. (3d)
Appeal rejected the evidence of an expert who was 385, la Cour d’appel de I'Ontarioeaurget
put forward by the defence to discuss the frailties  preuve d’expert soumise pfarisedpour analy-
of eyewitness identification. Finlayson J.A. ser les faiblesses de I'identificationeparint
observed that admission of such evidence would  oculaire. Le juge Finlayson aesquigiddmis-
suggest that without expert help “our jury system  sion d’'une telle preuve indiquerait que, sans l'aide
is not adequate to the task of determining the guilt  d'un expge#p{CTION] «notre systine de jury
of an accused person beyond a reasonable doubt n’est pas en mesatermaeal’ la culpabild”
where the identification evidence is pivotal to the  d'un aedum’s de tout doute raisonnable lorsque
case for the Crown” (p. 395). The present appeal la preuve d'identification est esstai@ieuve
involves a provincial court judge sitting alone, but  du mamestpublic» (p. 395). Le psent pourvoi
it raises the same controversy about the need to  concerne un juge d'une cour provaugalet si’
draw the line properly between the role of the  seul, mais il susciterfeerndntroverse quaata
expert and the role of the court. eagssit’ de tracer convenablement la ligne entre

le rble de I'expert et celui de la cour.

In Mohan, the Court excluded expert evidence Dans I'argét Mohan, la Cour a exclu une preuve
that was directed to a similar point to the one made  d’expert portant sur un point de vue seamblable ~
here by Dr. Beltrami. In that case, a practising  celui exppar’ le D Beltrami en I'espte. Dans
physician was charged with four counts of sexual cette affaire, adecm faisait I'objet de quatre
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assault on four female patients aged 13 to 16. The  chefs d’agression sexuelle sur quatre patientes
defence tendered a psychiatrist who was prepareatges de 1& 16 ans. Laefense a fait compated
to testify that the perpetrator of the alleged un psychiatreet@ili pet a £moigner que l'au-
offences was part of a limited and distinctive group  teur des infractions repsd¢hisait partie d’'un
of individuals (pedophiles and sexual psychopaths)  groupeeliatidistinctif de personnes (celui des
and that the accused did not possess the characteedoplpiles et des psychopathes sexuels) et que
istics typical of members of the group. This Court  l'aecne’possdait pas les caraaistiques habi-
accepted the trial judge’s conclusion that science tuelles des membres de ce groupe. Notre Cour a
had not yet developed sufficiently standardized  aecégtconclusion du juge du pex que la
profiles of pedophiles and sexual psychopaths science n'avait extabtieaucun profil suffisam-
against which an alleged perpetrator could be  ment noendls pdophiles et des psychopa-
matched. The evidence was therefore rejected as  thes sexuels auquel I'agene pouvaitetre
unreliable, and unnecessary in the sense that it was  cembparpreuve a doneté reje€e pour le
not required to clarify “a matter otherwise inacces-  motif qu’elktait ni fiable, ni Btessaire en ce
sible” (p. 38). sens qu’'elle etait pas requise pour clarifier «une
guestion qui serait autrement inaccessible» (p. 38).
In the course oMohan and other judgments, the  DansMohan et d'autres asts, la Cour a sou- 28
Court has emphasized that the trial judge should eligoe le juge du pres’ devrait prendre au
take seriously the role of “gatekeeper”. The admis- eriesix sonole de «gardien». La question de I'ad-
sibility of the expert evidence should be scruti-  missiiitine preuve d’expert devratré exa-
nized at the time it is proffered, and not allowed eeiminutieusement au moment elle est sou-
too easy an entry on the basis that all of the frail- edegwt cette preuve ne devrait e "admise
ties could go at the end of the day to weight rather  trop facilement pour le motif que toutes ses fai-
than admissibility. blesses peuvent en fin de compte avoir une inci-
dence sur son poids paitgue sur son admissibi-
lite.

The Court’s gatekeeper function must afford the En raison de sa fonction de gardienne, la Cod?
parties the opportunity to put forward the most  doit offrir aux parties la possiddisoumettre la
complete evidentiary record consistent with the  preuve la plus etenmionforreiment auxegles
rules of evidence. As McLachlin J. notedRnv. de la preuve. Comme l'a fait remarquer le juge

Seaboyer, [1991] 2 S.C.R. 577, at p. 611: McLachlin dans EalR c. Seaboyer, [1991] 2
R.C.S. 577a’la p. 611:
Canadian courts, like courts in most common law juris- Les tribunaux canadiens, comme ceux de la plupart des

dictions, have been extremely cautious in restricting the ressorts de common law, ont beesigbaipdsirein-
power of the accused to call evidence in his or her dre le pouvoir de Badeugpesenter une preuva °

defence, a reluctance founded in the fundamental tenet 'appui @desesel” cettedsitation tenant du principe

of our judicial system that an innocent person must not fondamental de noeeeystdiciaire selon lequel

be convicted. une personne innocente ne doiepasdclage coupa-
ble.

Nevertheless, the search for truth excludes experteaniioins, la recherche de l&rit€ exclut la
evidence which may “distort the fact-finding pro-  preuve d’expert susceptible de «fausser le proces-
cess” Mohan, at p. 21). To assist in the gatekeeper  sus de recherche des Nwtan,(a la p. 21).
exercise, the Court established a list of criteria Pour faciliter I'exercicelewe gardien, la Cour
against which, on this appeal, the admissibility of etabli une liste de cetes qui, en lI'egxre, doi-

Dr. Beltrami’'s evidence must be judged. For ease  vent seévialuer I'admissibili¢’de la preuve du

of exposition, | will address these criteria in a ' Beltrami. Pour des raisons de commedijg
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sequence that differs somewhat from that followed  vais les aborder dans un ordreegaiciiélque
in Mohan. peu de celui suivi dans '&atMohan.

1. Subject Matter of the Inquiry 1. Objet de I'analyse

In Mohan, Sopinka J., at p. 23, approved a pas- Dans lI'arétMohan, a la p. 23, le juge Sopinka a
sage fromKeliher (Village of) v. Smith, [1931] approue’le passage de I'atRelliher (Village of)
S.C.R. 672, at p. 684, that “[tlhe subject-matter ofc. Smith, [1931] R.C.S. 672a la p. 684, selon
the inquiry must be such that ordinary people are  lequalDuCcTION] «[I]'objet de I'analyse est tel
unlikely to form a correct judgment about it, if  qu’il est peu probable que des personnes ordinaires
unassisted by persons with special knowledge”.  puissent former un jugemeamt gestgard sans
See alsoR. v. Abbey, [1982] 2 S.C.R. 24per  l'assistance de personnes pmit des connais-
Dickson J., at p. 42R. v. Lavallege, [1990] 1  sances sgiales». VoiregalementR. c. Abbey,
S.C.R. 852per Wilson J., at p. 896; ardcintosh, [1982] 2 R.C.S. 24, le juge Dicksoa,la p. 42;
supra, per Finlayson J.A., at p. 392. R c. Lavallee, [1990] 1 R.C.S. 852, le juge

Wilson, a la p. 896;Mclntosh, précité, le juge
Finlayson,a’ la p. 392.

Dr. Beltrami’'s evidence satisfies this threshold La preuve du D Beltrami respecte cette exi-
requirement. IrR. v. McMillan (1975), 23 C.C.C.  gence g@irhinaire. DansR. ¢. McMillan (1975),
(2d) 160, aff'd [1977] 2 S.C.R. 824, Martin J.A. of 23 C.C.C. (2d) 160, conf. par [1977] 2 R.C.S. 824,
the Ontario Court of Appeal considered psychiatric  le juge Martin de la Cour d’appel de I'Ontario a
evidence of disposition admissible “where the par-  camsidju’'une preuve psychiatriqgue desgis-
ticular disposition or tendency in issue is charac-  position est admissiaBUCTION] «lorsque la
teristic of an abnormal group, the characteristics of edigposition ou la propension en question est
which fall within the expertise of the psychiatrist”  promeun groupe anormal, dont les caeaist’
(p. 169 (emphasis added)). See dsw. Lupien, tiques redvent de I'expertise du psychiatre»
[1970] S.C.R. 263McMillan, supra; and R. v.  (p. 169 (je souligne)). VoedalemenR. c. Lupien,
Robertson (1975), 21 C.C.C. (2d) 385 (Ont. C.A)). [1970] R.C.S. 2BRMillan, précité, et R c.
This line of cases was approvedviohan with the  Robertson (1975), 21 C.C.C. (2d) 385 (C.A. Ont.).
notation that the operative concept is “distinctive”  La Cour, danset'dichan, a approug’ ce cou-
rather than “abnormal”, at p. 36: rant jurisprudentiel en notang p. 36, que le
concept-at” est le terme «distinctif» phttue le
terme «anormal»:

In my opinion, the term “distinctive” more aptly A mon avis, le terme «distinctif»efihit mieux les
defines the behavioural characteristics which are a pre- edsdicies de comportement qui sont une condition
condition to the admission of this kind of evidence. egtablea’ 'admission de cette forme de preuve.

The exception is based on the notion that Cette exception s’appuie sur KEd” que fRA-
“psychical as well as physical characteristics mayUCTION] «des caragffistiques tant psychiques que
be relevant to identify the perpetrator of the crime”  physiques pewisntpértinentes pour identifier
(McMillan, per Martin J.A.,, at p. 173), and lauteur du criméicMillan, le juge Martina’la
“involves the psychiatrist in expressing his conclu-  p. 173), eteranteé psychiatra exprimer I'avis
sion that the accused does not have the capacity to  que lénoelpjossde pas la capaeitde com-
commit the crime with which he is charged”  mettre le crime dont il est asduspien, précité,
(Lupien, supra, per Ritchie J., at p. 278 (emphasis  le juge Ritchida p. 278 (je souligne)). Il s’agit
added)). This is clearly a proper subject matter for  clairement d’'un sujet quetseapuhe preuve
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expert evidence. Whether or not the evidence ten-  d’expert. llaasterminer si la preuve soumise
dered in this particular case is admissible remains  daneteme affaire est admissible.
to be established.

2. Novel Scientific Theory or Technique 2. Nouvelle théorie ou technique scientifique
Mohan kept the door open to novel science, L’arretMohan a lais€ la porte ouverte aux nou- 33
rejecting the “general acceptance” test formulated  vellesridsS ou techniques scientifiques, ejiet”
in the United States iRrye v. United States, 293  criere de fRADUCTION] «lI'acceptation ghérale»
F. 1013 (D.C. Cir. 1923), and moving in parallel  formalixEtats-Unis dan&rye c. United Sates,
with its replacement, the “reliable foundation” test 293 F. 1013 (D.C. Cir. 1923), et s’estafagey’
more recently laid down by the U.S. Supreme  &madirection que le ceite qui I'a remplag;,a
Court inDaubert v. Merrell Dow Pharmaceuticals,  savoir celui du TRADUCTION] «fondement fiable»
Inc., 509 U.S. 579 (1993). WhiBaubert must be  qui aett établi plus ecemment par la Cour
read in light of the specific text of theederal  sup€me desEtats-Unis dans I'aet” Daubert c.
Rules of Evidence, which differs from our own Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
procedures, the U.S. Supreme Court did list a num-  (1993). Bien quet Dewbert doive s’interpe-
ber of factors that could be helpful in evaluating ter en fonction du texte particulieFedesal
the soundness of novel science (at pp. 593-94): Rules of Evidence, qui differe de celui de nos
propres egles de prasdure, la Cour suprie des
Etats-Unis aehumeéré un certain nombre de fac-
teurs susceptibles effe utiles pouevaluer la soli-
dité d'une nouvelle #drie ou technique scienti-
figue (aux pp. 593 et 594):

(1) whether the theory or technique can be and (1) éartb’ou la technique peut-eb&ré \eri-
has been tested: ek’ et I'a-t-elleete?

Scientific methodology today is based on generating TRAUCTION] La méthode scientifique actuelle est fon-
hypotheses and testing them to see if they can be falsiee sdf la formulation d’hypoéises et leur esification

fied; indeed, this methodology is what distinguishes sci- pour voir si elles sont faussesljit@ncette mthode
ence from other fields of human inquiry. est ce qui distingue la science des autres domaines de la
connaissance.
(2) whether the theory or technique has been (2) dartb’ou la technique a-t-elle fait I'objet
subjected to peer review and publication: d’'un aaetpar des pairs et d'une publica-
tion?

[S]ubmission to the scrutiny of the scientific community TRADUCTION] [L]'assujettissementa”I'examen de la
is a component of “good science,” in part because it commenseigntifique fait partie de I'«application

increases the likelihood that substantive flaws in meth- rigoureuse éenkraie scientifigue», en partie parce
odology will be detected. qgu’il augmente les chancesedeldf des failles impor-
tantes dans la ethode en cause.
(3) the known or potential rate of error or the (3) le taux connu ou potentiel d'erreur ou
existence of standards; and, I'existence de normes, et
(4) whether the theory or technique used has (4) érte”ou la technique utibg” est-elle
been generally accepted: ergralement accepe?

A “reliability assessment does not require, although it TRADPUCTION] L'«evaluation de la fiabil@ 'n’exige pas,
does permit, explicit identification of a relevant scien- quoiqu’elle le permette, I'identification explicite d’'une
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tific community and an express determination of a par- commersuightifique pertinente ni leetérmination
ticular degree of acceptance within that community.” d'un elegatticulier d’acceptation au sein de cette
communaug.»

Widespread acceptance can be an important factor in L'acceptatigmaly’ peutefre un facteur important

ruling particular evidence admissible, and “a known poecidEr qu'unelément de preuve particulier est
technique which has been able to attract only minimal admissible, et «une technique connue qui n'a obtenu
support within the community,” . . . may properly be gu’un appui minimal au sein de la comeuraut]

viewed with skepticism. peuw juste titreefre envisagé avec scepticisme.

Thus, in the United States, as here, “general En congquence, auxEtats-Unis comme ici,
acceptance” is only one of several factors to be I'«acceptateérajé» n'est qu'un des divers
considered. A penile plethysmograph may not yet  facteurs dont il faut tenir comptesthygsmpio-
be generally accepted as a forensic tool, but it may  gragmenmie n'est peuwdtie pas encoreegé-
become so. A case-by-case evaluation of novel sci-  ralement eecepttant qu’outil edicoBgal,
ence is necessary in light of the changing nature of  mais elle peut le devenievbloation dans
our scientific knowledge: it was once accepted by  chaque cas des nouvetldssttou techniques
the highest authorities of the western world that  scientifiques eséssaire compte tenu de la
the earth was flat. nature changeante de notre connaissance scienti-

fique: les plus hautes aut@#'du monde occiden-
tal ont dja accem que la terreetait plate.

In Mohan, Sopinka J. emphasized that “novel A la page 25 de I'astMohan, le juge Sopinka a
science” is subject to “special scrutiny”, at p. 25: sodigmi'une «nouvelle #drie ou technique
scientifique» doikefre «soigneusement exameay:

In summary, therefore, it appears from the foregoing &sung, il ressort donc de ce quiguede que la
that expert evidence which advances a novel scientific preuve d'expert qui avance une noeawveke aih”
theory or technique is subjected to special scrutiny to technique scientifique est soigneusemeat @@min’
determine whether it meets a basic threshold of reliabil- eterdiiner si elle satisfad [a norme de fiabild et si

ity and whether it is essential in the sense that the trier elle est essentielle en ce sens que le juge des faits sera

of fact will be unable to come to a satisfactory conclu- incapable de tirer une conclusion satisfaisante sans
sion without the assistance of the expert. l'aide de I'expert.

The penile plethysmograph, as noted by Fish J.A.,  ethpémographie gxiienne, comme I'a netle

is generally recognized by the scientific commu-  juge Fish, @srglement reconnue par la com-
nity and is used by psychiatric facilities such as the  menseientifique et lestablissements psychia-
Institut Philippe Pinel de Mordgl to monitor the  triques tels que [IlInstitut Philippe Pinel de
result of treatment for sexual pathologies. The ple-  Mmhits’en servent pour coaotet les Esultats
thysmograph enables the medical staff to assess the  du traitement de troubles sexuethydraopl”
progress of therapy of known and admitted sexual  graphie permet au persediuall mévaluer les
deviants. This is inapplicable to the respondent. He  psogiés thbrfapies suivies par lesedants
denies he is part of such a group. He is not under-  sexuels connusést &€la ne s'applique pas °
going therapy. Dr. Beltrami is a pioneer in Canada  l'ietifl"nie faire partie d’'un tel groupe. Il ne
in trying to use this therapeutic tool as a forensic  suit aucuerapie. Au Canada, le"Beltrami
tool where the problems are firstly to determine  fait ceuvre de pionnier en essayant d'utiliser cet
whether the offence could only be committed by a  outdrapéutique en tant qu’outil edicoEgal
perpetrator who possesses distinctive and identifi-  lorsqu’on a da aé&rminer, prengrement, si
able psychological traits, secondly to determine l'infraction ne peut ao@ommise que par une
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whether a “standard profile” of those traits has  personne quiegesdes traits psychologiques
been developed, and thirdly to match the accused distinctifs et identifiableserdement, si un
against the profile. Dr. Beltrami's evidence is  «profil type» de ces traisétabli et, troigime-
therefore subject to “special scrutiny”. While the  ment, si 'aeamtespona ce profil. La preuve
techniques he employed are not novel, he is using  dBdlrami est donc «soigneusement exami-
them for a novel purpose. A level of reliability that ees. Bien que les techniques uébs” ne soient
is quite useful in therapy because it yields some  pas nouvelles, il s’endestfins nouvelles. Un
information about a course of treatment is not nec-  niveau de fatudgt "utile en tbfapie pour obte-
essarily sufficiently reliable to be used in a court of  nir des renseignementsaquiag@tstie de traite-
law to identify or exclude the accused as a poten- ments n'esteuassairement suffisant, devant
tial perpetrator of an offence. In fact, penile  une cour de justice, pour identifier ou exclure I'ac-
plethysmography has received a mixed reception e @rstant qu'auteur potentiel d’'une infraction.
in Quebec courtProtection de la jeunesse — 539, En fait, la pEthysmographie griienne a @y un
[1992] R.J.Q. 1144R. c. Blondin, [1996] Q.J.  accueil mitig’au sein des tribunaux epgcois:
No. 3605 (QL) (S.C.); L. Morin and C. Boisclair in Protection de la jeunesse — 539, [1992] R.J.Q.
“La preuve d’'abus sexuel: aljations, dclarations  1144R. c. Blondin, [1996] A.Q. ©® 3605 (QL)
et I'evaluation d’expert” (1992), 2RD.U.S. 27. (C.S.); L. Morin et C. Boisclair dans «La preuve
Efforts to use penile plethysmography in the  d’abus sexuebatibns, d¢larations et &valua-
United States as proof of disposition have largely  tion d'expert» (1992),RBBU.S 27. Aux
been rejectedPeople v. John W., 185 Cal.App.3d Etats-Unis, les tentatives d'utiliser laeghysmo-
801 (1986);Gentry v. State, 443 S.E.2d 667 (Ga.  graphieménne pouetablir la pedisposition ont
Ct. App. 1994);United Sates v. Powers, 59 F.3d €t vaines dans la plupart des cBsople c. John
1460 (4th Cir. 1995)Xate v. Spencer, 459 S.E.2d W., 185 Cal.App.3d 801 (1986%entry c. Sate,
812 (N.C. App. 1995); J. E. B. Myers et al., 443 S.E.2d 667 (Ga. Ct. App. 1998 Sates
“Expert Testimony in Child Sexual Abuse Litiga- c. Powers, 59 F.3d 1460 (4th Cir. 1995%ate c.
tion” (1989), 68Neb. L. Rev. 1, at pp. 134-35; J. G. Spencer, 459 S.E.2d 812 (N.C. App. 1995); J. E.
Barker and R. J. Howell, “The Plethysmograph: A B. Myers et autres, «Expert Testimony in Child
Review of Recent Literature” (1992), Bull. Am.  Sexual Abuse Litigation» (1989), 68leb. L.
Acad. of Psychiatry & L. 13. Rev. 1, aux pp. 134 et 135; J. G. Barker et R. J.
Howell, «The Plethysmograph: A Review of
Recent Literature» (1992), 28ull. Am. Acad. of
Psychiatry & L. 13.

Dr. Beltrami also purported to gain assistance Le D Beltrami pard” également s’appuyer sur 36
from the personality inventory tests (MMPI2) les tests d’inventaire de la personmalfiMMPI2)
about the propensity of the respondent for sexugbortant sur la propension de [lintama une
deviance, but those tests are too broad and genedéviance sexuelle, mais ces tests sont trop larges et
for that purpose, although the results may wellgéréraux pour qu’il puisse le faire, amie si les
have provided useful background information torésultats peuvent bien avoir fourni des renseigne-
the more specific plethysmograph test. Again, itments gnéraux utiles pour le test plusggis de la
was open to him to establish the reliability of thesepléthysmographie. & encore, il luietait loisible
tests for the purposes of excluding the respondernt etablir la fiabilie de ces tests afin d’exclure I'in-
as perpetrator of the offences, Wbhan teaches timé en tant qu'auteur des infractions, mais &arr”
that the attempt is to be regarded with “speciaMohan nous enseigne qu’une tellerdarche doit
scrutiny”. étre «soigneusement examay.

3. Approaching the Ultimate Issue 3. Le rapprochement de la question fondamentale

Dr. Beltrami’s evidence, if accepted, was poten- La preuve du DBeltrami, si elleetait accepé, 37

tially very powerful. Once it is accepted that the  pouesi¢ tEs puissante. € qu’on accepte que
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offence was probably committed by a member of a  l'infraction a probableet&ntommise par un
“distinctive group” from which the accused has  membre d’'un «groupe distinctif» dont Baesus”
been excluded, it is a short step to the conclusion  exclu, on esstp#s de la conclusion sur la
on the ultimate issue of guilt or innocence. Dr.  question fondamentale de la cudpahilitde
Beltrami’'s underlying hypothesis was that if the  l'innocence. Selon I'hygsethSous-jacente du
respondent did not “score” on the plethysmograph, ' Bétrami, si I'intimé n'a pas eagia la pEthys-
he must lack the disposition to commit such acts.  mographie, il needleipas pdispog’a com-
The inference is that if he lacks the disposition  mettre de tels actes. @deéhqlie, s’il n'est pas
then he did not do it. The closeness of his opinion edispog’a commettre un acte, il ne I'a pas com-
to the ultimate issue is another reason for special mis. Le fait que son opinion se rapproche de la
scrutiny, as mentioned by Sopinka JMohan, at  question fondamentale justifie d’autant plus un
p. 25: examen minutieux, comme |'a mentienie” juge
Sopinka dans I'aat'Mohan, a la p. 25:

The closer the evidence approaches an opinion on Plus la preuve se rapproche de I'opinion sur une ques-
an ultimate issue, the stricter the application of this tion fondamentale, plus I'application de ce principe est

principle. stricte.
See alsoR. v. Pascoe (1997), 5 C.R. (5th) 341  VoedalemenR. c. Pascoe (1997), 5 C.R. (5th)
(Ont. C.A.),per Rosenberg J.A., at p. 357. 341 (C.A. Ont.), le juge Rosenhdegp. 357.
4. The Absence of Any Exclusionary Rule 4. L’absence de toute regle d'exclusion

In McMillan, supra, and again itMohan, supra, Dans l'arét McMillan, précité, et encore une

the Court carved out an exception to the general fois danstldofian, précité, la Cour aetabli
rule that the character of the accused, in the sense  une excepdioggle grérale selon laquelle le
of disposition to commit or not to commit the caeaette I'accus, dans le sens de leegisposi-
offence, can only be evidenced by general reputa- di@ommettre o@a he pas commettre l'infrac-
tion in the community. The “distinctive group” tion, ne peite”&monte que par saeputation
exception has already been mentioned. As ex-erémile dans la collectivet” L'exception du
plained by Professor A. W. Mewett in “Character  «groupe distinctifejaéf mentionee. Comme
as a Fact in Issue in Criminal Cases” (1984-85), 27  I'a expligyprofesseur A. W. Mewett, dans I'ar-
Crim. L.Q. 29, at pp. 35-36, discussedhiohan at ticle intitug «Character as a Fact in Issue in Crimi-
p. 34et seq., it arises in its relevant aspect where  nal Cases» (1984-85XCrizd. L.Q. 29, aux
“it is shown that the crime is such that it could pp. 35 et 36, gt arialys”dans I'aret Mohan,
only, or in all probability would only, be commit-  aux pp. 34 et suiv., elle s’applique lorggue [
ted by a person having identifiable peculiaritiesDUCTION] «il est dmontg que le crime est tel qu'il
that the accused does not possess” (emphasis ne petngaiu; selon toutes les probabdithe
added). InGarfinkle, supra, pedophiles were con-  serait commis que par une personne ayant des
sidered such a “distinctive” group. It may be an  camstiques identifiables que I'acausie pos-
issue, however, whether a particular offence “in all edes’pas» (je souligne). Dans letrrGarfinkle,
probability wouldonly” have been committed by a  quité, on a consité que les @dophiles consti-
pedophile, as opposed to a non-pedophile whose  tuaient un tel groupe «distinctif». On peut toutefois
untypical behaviour was modified by impulsive-  se demander si une infraction particodi ‘serait
ness, stress, alcohol or drug? ¢. B.L., [1988] commise «selon toutes les probadslif. . .] que»
0.J. No. 2522 (QL) (Gen. Div.R v. G. (J.R) par un gdophile, par oppositioa un non-pdo-
(1998), 17 C.R. (5th) 399 (Ont. Ct. (Prov. Div.)).  phile dont le comportement inhabiateInaodi-
fie par limpulsivig, le stress, I'alcool ou une
drogue R c. B.L., [1988] O.J. No. 2522 (QL)
(Div. gén.);R. c. G. (J.R) (1998), 17 C.R. (5th)
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Thus, inMohan, supra, Sopinka J. pointed out at 399 (C. Ont. (Div. prov.)). Ainsi, dansetarr”
p. 38 that: Mohan, précit, a la p. 38, le juge Sopinka a sou-
ligné que

Notwithstanding the opinion of Dr. Hill, the trial judge [e]repd de l'opinion du D Hill, le juge du proes
was also not satisfied that the characteristics associatedetaitrpas non plus convaincu que les caristiques
with the fourth complaint identified the perpetrator as a eeslia’ la quateme plainte identifiaient l'auteur
member of a distinctive group. He was not prepared to comme membre d’un groupe distinetditlpas dis-
accept that the characteristics of that complaint were e @aicepter que les caradstiques de cette plainte
such that only a psychopath could have committed thetaierit telles que seul un psychopathe pouvait avoir
act. There was nothing to indicate any general accept- commis l'acte. RimmoettE que cette dbfie soit
ance of this theory. [Emphasis added.] ergralement accepé. [Je souligne.]

Similarly, in McMillan, supra, Spence J., at De méme, dans I'asf McMillan, précité, a la 39
p. 827, approved Martin J.A.’'s statement when the  p. 827, le juge Spence a epprabieiaration
case was considered by the Ontario Court of qu'a faite le juge Martin au moméatGour
Appeal that the evidentiary exception was limited  d'appel de I'Ontario examinait l'affaire, selon
to cases where “the offence is of a kind that is laquelle I'exception reailevgreuve se limitait
committed only by members of an abnormal aux eeERADUCTION] «I'infraction est de celles
group” (p. 173 (emphasis added)). qui sont commises uniguement par les membres

d’'un groupe anormal» (p. 173 (je souligne)).

Subject to this precondition being established on Dans la mesurewcette condition @alable est 40
a balance of probabilities, the personality profile ofetablie selon la gpondrance des probabdi, le
the perpetrator group must be sufficiently complete  profil de persammlijroupe auquel appartient
to identify distinctive psychological elements that  l'auteur de [linfraction deire” suffisamment
were in all probability present and operating in the ~ complet pour pouvoir relevelédents psycho-
perpetrator at the time of the offence. Lack of dis-  logiqdesinctifs qui, selon toute probabiit
tinctiveness robs the exception of itsson d'&re.  étaient pesents et en action chez ce dernier au
Thus R. v. Taillefer (1995), 100 C.C.C. (3d) 1 moment de la mdration de linfraction. L'ab-
(Que. C.A), Proulx J.A., upholding a trial judge’s  sence de @madtistinctif @&pouille I'exception
ruling excluding psychiatric testimony designed to  de sa raisatred’"Ainsi, dans l'aef R c.
establish that the perpetrator was marked by distaillefer (1995), 40 C.R. (4th) 287 (C.A. @y, le
tinctive characteristics that neither accused pos-  juge Proulx, confirmastisod du juge du pro-
sessed, stated at p. 34: escd’exclure unamoignage psychiatrique destin’
a établir que l'auteur du crime en cause poisst
des caragffistiques distinctives qu'aucun des
accu®s ne posait, a affirne’a la p. 325:

[TRANSLATION] . . . the trial judge, came to the proper ... le premier juge a cenblon"droit, dans uneedi-
conclusion, in a well-reasoned decision, that the crime sion bien emptijie le crime reproehfie comporte
charged did not involve behavioural characteristics pas de eastigties de comportement suffisamment
which were sufficiently distinctive to facilitate the iden- distinctives pour faciliter I'identification de I'auteur du
tification of the author of the crime. [Emphasis added.] crime. [Je souligne.]

Similarly, in R v. B. (SC) (1997), 119 De mfme, dans I'agfR. c. B. (SC.) (1997), 119
C.C.C. (38d) 530 (Ont. C.A), Doherty and C.C.C. (3d) 530 (C.A. Ont.), les juges Doherty et
Rosenberg JJ.A., applyingohan, supra, stated at  Rosenberg, appliquant Eafohan, précité, ont

p. 537 that: affirre” ceci,a la p. 537:

[T]he defence may, however, lead expert evidence of armrRADDCTION] [L]a défense peut, toutefois, produire une
accused'’s disposition where the crime alleged is one that preuve d'expertaglaaqedisposition de I'acceas”
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was committed by a person who is part of a group pos- lorsque le crime ee@e@th’ commis par une per-
sessing distinct and identifiable behavioural characteris- sonne qui appartiegroupe qui posde des carac-
tics. In those cases, the defence may lead evidence teristiques de comportement distinctives et identifiables.
show that the accused’s mental makeup or behavioural Dans ces aafenlsedieut produire une preuve pour
characteristics excluded him or her from that group. montrer cptat Id’esprit et les caraxtstiques de
comportement de I'accad’excluaient de ce groupe.

The question is whether in addition to identify- La question est de savoir si en plus de relever et
ing and describing the distinct and identifiable  decrde les caraetistiques de comportement
behavioural characteristics, the expert must be able  distinctives et identifiables, I'expetitedoépa-
to point to a more elaborate “standard profile”  ble d'indiquer un «profil type» patalld qui
filling in the rest of the personality portraR v.  compkEte le reste du portrait de la personeal®n
K.B. (1999), 176 N.S.R. (2d) 283 (C.Aper dit que cette exigence additionnelle trouve appui
Bateman J.A., at para. 10, is said to be support for  danstlRirc. K.B. (1999), 176 N.S.R. (2d) 283
that additional requirement. It is true, certainly, (C.A.), le juge Bateman, au par. 10. Il est certes
that in Mohan, Sopinka J. made reference to a  vraiagla p. 37 de 'agtMohan le juge Sopinka
standard profile in one of his formulations of the a faféréncea un profil type dans I'une de ses

issue, at p. 37: formulations de la question litigieuse.

Has the scientific community developed a standard pro-. . la profession scientifique a-t-elldabog un profil
file for the offender who commits this type of crime? type dlinguant qui commet ce genre de crime?
The question is what is meant by a “standard pro- |l s’agitederchiner ce qu’'on entend par «profil

file”. Given that the purpose of the evidence is to  type». Comme la preuve \d&nir avec une
define with reasonable precision the psychological ecigion raisonnable les caragstiques psycholo-
characteristics of the class of people to which the  giques de égocet de personnea laquelle
perpetrator belongs, and on that basis argue that appartient I'auteur du crimeeregtradb d, a
the accused is either included or excluded, theematitrer que I'accesfait ou ne fait pas partie de
important thing is to identify what exactly differ-  cetteegafie, il importe de eterminer ce qui, au
entiates or distinguishes the perpetrator class from  justereatiffie ou distingue du reste de la popu-
the rest of the population. The “standard profile” lation les membres de dgociat’en cause. Le
relates directly to those distinguishing features.  «profil type» concerne directement cemrisaract”
This is clear from Sopinka J.’s preceding sentence:  tiques distinctives. Cela ressort clairement de la
phrase pgtédente du juge Sopinka:

The trial judge should consider the opinion of the expert Le juge depmrevrait consiter, d’'une part, I'opi-
and whether the expert is merely expressing a personal nion de I'expert et, d’autre part, si ce dernier exprime
opinion or whether the behavioural profile which the simplement une opinion personnelle ou si le profil de
expert is putting forward is in common use as a reliable comportement qedtit dést couramment utiis”
indicator of membership in a distinctive group. comme indice fiable de I'apparteaantgroupe dis-

tinctif.

The level of detail required in the “standard pro- Le niveau de m@cCision que requiert le «profil
file” may vary with the conclusiveness of individ-  type» peut varier selon le eagactncluant de
ual elements. For example, if commission of an  certaglémeénts pris individuellement. Par
offence most likely requires so “distinctive” a psy-  exemple, si lagieafion d’'une infraction exige,
chological trait as necrophilia, askRv. Malboauf,  selon toute vraisemblance, un trait psychologique
[1997] O.J. No. 1398 (QL) (C.A.), leave to appeal  aussi «distinctif» quedeophilie, comme dans
refused, [1998] 3 S.C.R. vii, it may be sufficient  I'affaRec. Malboauf, [1997] O.J. No. 1398 (QL)
for exclusion to show that an accused has no such  (C.A.), autorisation de pourveg,r¢f998] 3
tendency without requiring the rest of the perpetra- R.C.S. vii, il pdrg Suffisant pourecarter
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tor's psychological portrait to be completed. In  l'aceuétablir qu’il n'a pas une telle tendance,

Malboaif itself, the “necrophilia-lust type of mur-  sans qu'il soiiceSsaire de conwgiEr le reste du

der” was considered sufficiently distinctive that the  portrait psychologique de I'auteur du crime repro-

Crown was allowed to lead expert evidence that e.ddns I'aret Malboauf lui-méme, le fRADUC-

the accused “demonstrated distinctive characterisFioN] «meurtre motie” par la ecrophilie» aeté

tics that would place him in the category of per- comsidcomme etant suffisamment distinctif

sons who would commit this type of crime” (para.  pour permettre au sr@iptiblic de produire une

5). A high level of distinctiveness, of course, isin  preuve d’expert que l'aceusanifestait des

addition to the other limitations on the Crown’'s  cagastiques distinctives qui le faisaient entrer

ability to lead such expert evidence, including the  dans kBgosat des personnes qui commettraient

requirements that it be relevant to an issue other ce genre de crime» (par. 5). Il va sans dire qu’'un

than “mere propensity”, and that its probative canacthautement distinctif s’ajoute aux autres

value outweighs its prejudicial effecPascoe, limites applicablesa la capac#” du ministre

supra, at p. 355. public de produire une telle preuve d’expert,
notamment les exigences suivantes: qu’elle ait un
rapport avec une autre question litigieuse que la
[TRADUCTION] «simple propension», et que sa
valeur probante I'emporte sur son effe¢jpdicia-
ble: Pascoe, précit, a la p. 355.

More common personality disorders are perhaps Les troubles de la personnalipplus courants 43
less distinctive than necrophilia. They are less  sont geatfioins distinctifs que laenfophilie.
likely to serve as “badges” to distinguish the per-  Ills sont moins susceptibles de tenielkaoedt
petrator class from the rest of the population. Thus  qui distingue du reste de la populatiegdaecat”
in R v. Perlett, [1999] O.J. No. 1695 (QL) a laquelle appartient I'auteur du crime repmch’
(S.C.J.), the trial judge found that the personality  Ainsi, danst@sioh R. c. Perlett, [1999] O.J.
profiles of the perpetrators offered by the expert  No. 1695 (QL) (C.S.J.), le juge és proonclu
were simply too broad to be of material assistance  que les profils de persoteslitGteurs du crime
in determining guilt or innocence: “This collection  reprecBoumis par I'expergtaient tout simple-
of ailments appears too general and vague to meet  ment trop larges pouergdsesiena dcider
the test inMohan” (per Platana J., at para. 36). de la culpabibti de I'innocence TRADUCTION]

«Le pBsent ensemble de maux patedp vague et
géréral pour satisfaire au ceite de I'aret Mohan»
(le juge Platana, au par. 36).

Between these two extremes, the range and dis- Entre ces deux exmies, la gamme et le carac-*4

tinctiveness of personality traits attributed to per- eretdistinctif des traits de personralidttribEs
petrators of different offences will vary greatly.  aux auteurs derdifites infractions varient consi-

The requirement of thestandard profile” is to  ddrablement. L'exigence du «profiype» a pour
ensure that the profile of distinctive features is not  objetitEr que le profil des caractstiques dis-

put together on aad hoc basis for the purpose of a  tinctives ss#@bli de mardfe ponctuelle en fonc-
particular case. Beyond that, the issue is whether  tion de chaque cas particulier. En outre, il faut
the “profile” is sufficient for the purpose to be etdfminer sile «profil» suffit aux fins auxquelles
served, whether the expert can identify and il doit servir et si I'expert psternuher et
describe with workable precision what exactly dis- ecrite avec une pcision Ealiste ce qui, au juste,
tinguishes the distinctive or deviant perpetrator fait que l'auteur distinctiteiamt du crime dif-

from other people. If the demarcation is clear andere fdes autres personnes. Si &éandfcation est
compelling, the fact the personality portrait cannot  claire et convaincante, le fait que le portrait de la
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be filled in with elements that do not serve to dis-  persomnalé” puisseette compt®e au moyen
tinguish the perpetrator is not fatal to acceptance elédiénts qui ne servent paglistinguer I'auteur
of the evidence. While the trial judge was some-  des autres personnes n’'est pas fatal pour ce qui est
what cryptic in his reasons on this point, it seems  d'accepter la preuve. Bien que le jugesaiproc’
to me his decision is consistent with this analysiseté quelque peeriigmatique dans ses motifs sur ce
point, il me semble que s&dsion est conforma °
la présente analyse.

Fish J.A. pointed out in the court below that Le juge Fish de la Cour d’appel a soukgqgue,
Sopinka J., ilrMohan, supra, had citedGarfinkle,  dans I'aret Mohan, précit, le juge Sopinka avait
supra, where the Quebec Court of Appeal had e ditirrét Garfinkle, précité, dans lequel la Cour
allowed expert psychiatric evidence that d'appel delige” avait admis une preuve d'ex-
pedophilia is “abnormal” and “that Garfinkle does  pert en psychiatrie quediappilie estfrRADUC-
not have such a disposition”. While the “distinctive TION] «anormale» et «que Garfinkle n'a pas une
offence” exception recognized iGarfinkle was  telle pedisposition». Bien que I'exception de
affirmed in Mohan, Garfinkle itself was decided I'«infraction distinctive» reconnue dans dtarr”
without the benefit of the elaboration of the “gate-Garfinkle ait ét& confirmée dansMohan, I'arrét
keeper” function developed iklohan. In Mohan  Garfinkle a ét# rendu en I'absence de la fonction
itself, at p. 38, the exclusory evidence relating to  de «garditblié dans I'astMohan. Dans I'ar-

pedophilia was ruled inadmissible because et Mbhan lui-méme,a la p. 38, la preuve d’exclu-
sion relativea'la gdophilie aeté jugge inadmissi-
ble car

there was no material in the record to support a finding aucun document dans le dossier ne permettait de
that the profile of a pedophile or psychopath has conclure que le prof@diyplpile ou du psychopathe a

been standardized to the extent that it could be said thaté normalig”au point a’on pourrait soutenir qu'’il cor-

it matched the supposed profile of the offender depicted respond au pesfinprdu d&linquant @crit dans les

in the charges. accusations.

Each case turns on its facts. The conclusion of the = Chaque cas est un casedlesonclusion du
Garfinkle trial judge, affirmed by the Quebec juge du medansGarfinkle, confirmée par la
Court of Appeal, that in the circumstances there  Cour d'appel debé&@yu’que, dans les circons-
presented the evidence of Dr. Beltrami was proba-  tances de cette affaire, la preuv8ealtraini
tive and its benefit outweighed the cost, did notetait” probante et seselgfices I'emportaient sur
bind the trial judge on the facts of this case, who  sar geliait le juge du pras en I'espce, qui
reached a contrary conclusion on the evidence eaiti€ conclusion contraire fomelsur la preuve
presented in thgoir dire. présente lors du voir-dire.

5. A Properly Qualified Expert 5. Un expert compétent

Dr. Edouard Beltrami was accepted as qualified On a reconnu la conepénce du D Edouard
in the fields of psychiatry, sexology and physiol-  Beltrami dans les domaines de la psychiatrie, de la
ogy. It was within his expertise to give opinion  sexologie et de la physiologitaitl cometent
evidence about the various tests administered  pour offremapijnage d’'opinion concernant les
under his supervision and his interpretation of the  divers tests adesrssius sa surveillance et son
results. interpetation desesultats.

6. Relevance of the Proposed Testimony 6. Pertinence du témoignage proposé

Evidence is relevant “where it has some ten- Une preuve est pertinent&RADUCTION] «lors-
dency as a matter of logic and human experience  que, selon la logique eti¢ezp humaine, elle
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to make the proposition for which it is advanced tend jusqui certain poina rendre la proposi-
more likely than that proposition would appear to  tion qu’elle appuie plus vraisemblable qu’elle ne le
be in the absence of that evidence” maa# sans elle» (D. M. Paciocco et L. Stuesser,
(D. M. Paciocco and L. Stuess@he Law of Evi-  The Law of Evidence (1996),a la p. 19). Comme la
dence (1996), at p. 19). Because the concept of rel-  notion de pertinence constitue un selgvpeu ~
evance provides a low threshold (“some ten- («tend jasgn’certain point»), 'aet™Mohan a
dency”), Mohan built into the relevance incorpwrdans I'exigence de pertinence une ana-
requirement a cost-benefit analysis to determine lyse duaetales biéfices afin de éferminer «si
“whether its value is worth what it costs” (p. 21) in  la valeur en vaut lg»cfp. 21) en ce qui con-
terms of its impact on the trial process. Thus the  cerne son incidence swoléedient du pres.
criteria for reception are relevance, reliability and  Lesere# d’admissibilé” applicables sont donc
necessity measured against the counterweights of la pertinence, laefietbilitiecessit” par rapport
consumption of time, prejudice and confusion: &laid’au pejudice,a la confusion qui peuvent

R. J. Delisle, “The Admissibility of Expert Evi- esulter: R. J. Delisle, «The Admissibility of
dence: A New Caution Based on General Princi-  Expert Evidence: A New Caution Based on Gene-
ples” (1994), 29 C.R. (4th) 267. Whether consid-  ral Principles» (1994), 29 C.R. (4th) 267. Qu'il
ered as an aspect of relevance or a general soit eshsioihme un aspect de la pertinence ou
exclusionary rule, “[tlhe reliability versus effect = comme uegle d’exclusion gférale, «[lJe fac-
factor has special significance in assessing the teur feabili€t reet une importance particu-
admissibility of expert evidence”Mohan, at liere dans l'apmciation de I'admissibilé” de la

p. 21). preuve d’expertMohan, a la p. 21).
It is on this requirement that Dr. Beltrami’'s evi- C’est relativementa  cette exigence que la 48
dence is most vulnerable. preuve duBgltrami est particuirement vule-
rable.
(a) Existence of a Distinctive Group (a) L'existence d’'un groupe distinctif
Dr. Beltrami's definition of the “distinctive” La définition que le D Beltrami a donaé du 49

group of individuals with a propensity to commit  groupe «distinctif» de personnes qui ont une pro-
these “distinctive crimes” is vague. As the trial  pensioorommettre ces «crimes distinctifs» est
judge and Robert J.A. noted, there is no standard  vague. Comme I'ont fait remarquer le juge du pro-
profile. The reliability of the scientific foundations eseét le juge Robert, il N’y a pas de profil type. La

of the theory that certain acts will almost always fiabitiés fondements scientifiques de leotté

be done by people having certain distinctive char-  selon laquelle certains actes sont presque toujours
acteristics requires evidence; it cannot simply be  accomplis par des personnes gdemiossi-
assumedK.B., supra, at para. 12R. v. S (J.T.) taines caraefistiques distinctives doiétfe prou-

(1996), 47 C.R. (4th) 240 (Alta. C.A.), at p. 246; eey’elle ne peut pastré simplement gsunee:

R v. Dowd (1997), 120 C.C.C. (3d) 360 K.B., précit, au par. 12R. c. S (J.T.) (1996), 47
(N.B.C.A)), at p. 366. Dr. Beltrami said that: C.R. (4th) 240 (C.A. Aliolp p. 246R. c. Dowd
[TRANSLATION] “there is no point in making me  (1997), 120 C.C.C. (3d) 360 (C.A.N.-8.)a°

say it a thousand times, there is no standard pro- p. 366" Beltami a affirng que €a ser@a’rien

file, but nonetheless | compared certain character- de me le faire dire mille fois, y’en a pas de profil

istics that are found frequently, not absolutely . . .”  type, mais jai quaathanéompar” certaines
(emphasis added). Dr. Beltrami describes these  emistiques qui se trouvent efjuemment,
characteristics in the following way: pas d'une nesmei absolue» (je souligne). Le

Dr Beltrami dEcrit ces caraetistiques de la fan
suivante:
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[TRANSLATION] Well, as | just mentioned sexual abuse Bien, comme je l'ai ditadbelre, I'abus sexuel peut
may . . . becommitted by people who have organic dis- [. etie” commis par des gens qui ont des troubles
orders, people who are psychotic, mentally deficient organiques, des gens qui sont psychotiqeeiedes d”
people, alcoholics, drug addicts, so plainly different mentaux, des alcooliques, des toxicomanes, donc c'est
people may have committed sexual abuse, but normallygvident que des gens difEnts peuvent avoir commis
when young children have been abused with a clear and des abus sexuels, mais habituellement, quand il y a des
unmistakabledic] such as penetration, there is — there abus sur des jeunes enfants avec un clairegig)arqu”
is no one typical pathology, there is no pathology that is commentdrpfion, il y a, — il n’y a pas une patholo-
always the same and can be categorized, but normally gie type, il N’y a pas une pathologie qui est toujours la
there are a certain number of things that emerge, and theemeret qui est cagjorisable, mais habituellement y'a
things that most often emerge are what was mentioned un certain nombre de choses qui ressortent et celles qui
earlier, impulsiveness and also having inadequate social ressortent le plus souvent c'esetedgi @us ot,
controls, which often have been passed on. So yes, it is limpelstitussi d’avoir des normes, qui souvent
true that there is no — it isn’t a particular psychological  etlEritées ailleurs, sociales et ir@gliates. Alors,
type that commits these acts, but when someone has oui, c'est vrai qu'il n'y a pas, — ce n'est pas un type
committed that act, there is a disorder somewhere and | psychologique particulier qui a@anmetis, quand
considered all the possible disorders. [Emphasis added.] quelqu'un a commis catilagtelun @rangement

qguelgue part et je les ai passén revue lesedange-

ments possibles. [Je souligne.]

While the reference iMohan to a “standard pro-  EFe si la mention d’'un «profil type» dans l&trr™
file” should not be taken to require an exhaustiveMohan ne devrait pagtfe interpette comme exi-
inventory of personality traits, the profile must geant un inventaire exhaustif des traits de person-
confine the class to useful proportions. A spectrum  endhtprofil doit ramener la egoriea des pro-
of personality “disorders” that stretches from  portions utiles. Un spectre des «troubles» de la
alcoholics to sexual psychopaths is too broad to be  persennaliits8tend des alcooliques aux psy-
useful. If a man with more or less ordinary sexual  chopathes sexuels est trop larg&eatite” Si
predilections is capable while under the influence  une personne qui aeffaenmés sexuelles plus
of alcohol or drugs to have committed these  ou moins ordinaires est susceptible d’avoir com-
offences, the class of potential perpetrators is  mis ces infractions alors cuatlesdus l'in-
insufficiently “distinctive” in theMohan sense for  fluence de l'alcool ou d’'une drogue, |egatie
the expert evidence to be useful. Dr. Beltrami con-  d’auteurs potentiels des infractions n’est pas
sidered biological factors related to sexual interests ~ suffisamment «distinctive», au sens ale l'arr”
to be the most important indicator but did not ruleMohan, pour que la preuve d’expert soit utile. Le
out the possibility that the offence was prompted ' Beltrami a estira’que les facteurs biologiques
by behavioural rather than biological factors. relatifs ausrdts sexuels constituaient l'indice le
plus important, mais il n'a pacare la possibili¢’
gue l'infraction soit imputabla des facteurs com-
portementaux plat"qua des facteurs biologiques.

(b) Specificity of Tests (b) La grificité des tests

The defence was obliged to satisfy the court that La défense devait convaincre la cour que les
the underlying principles and methodology of the  principes etdthmde qui sous-tendent les tests
tests administered to the respondent were reliable  adremattintimé étaient fiables et, qui plus
and, importantly, applicable. The MMPI2 and est, applicables. Le MMPI2 et des tests connexes
related tests were used to probe for behavioural e@nitilisés pour tenter deedéler chez I'inti”
problems that might trigger conduct that would be  des proet de comportement susceptibles de
out of sexual character, but these tests were notcledcher une conduite qui ne lui ressemble pas
designed to complement the plethysmograph test,  sur le plan sexuel, mais cesttsts pas con-
and in any event drugs and alcohol-relateccus pour comgter le test de la gthysmographie,
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offences are hardly distinctive in tidohan sense.  et, en towtdt de cause, les infractionsdsa la
Dr. Beltrami readily acknowledged that the  drogueadtalcool ne sont gere distinctives au
MMPI2 was not designed for the detection of sex-  sens det’Btohan. Le D' Beltrami a reconnu
ual disorders and it does not contain any specific  volontiers que le MMBt&itnpas cocy pour
probe for unusual sexual preferences. Nor wereecodvrir des troubles d'ordre sexuel et qu'il ne
specific scenarios prepared for the plethysmograph ~ comportait rien de particulier ghecterd des
test, as hereinafter discussed. There was in fact noeférpnces sexuelles inhabituelles. Aucuense”
evidence from the people who conducted the inter-  rio particulieztd’pepag pour le test de lagl”
views or administered the plethysmograph test. No  thysmographie, comme nous le verrons plus loin.
test protocols were introduced, and there was no  En fait, aucune pre@# soairhise par les gens
confirmation that whatever standard procedures  qui ont effidetiéntrevues ou admingstié test
exist had been followed. An expert such as de &hgEmographie. Aucun protocole de test
Dr. Beltrami is certainly entitled to rely on data @& produit et rien n'a confirmque toute pro-
generated by tests carried out under his supervi-edur® normale existante e “suivie. Un expert
sion, but he more or less disavowed any supervi- comméBeIDami a certainement le droit de se
sory function and could not answer specific ques-  fonder sur desembtenues gcea des tests
tions about how the tests on the respondent were  effecals sa surveillance, mais il a plus ou
conducted. moins &i‘avoir exere une fonction de surveil-
lance et n'a pas pwepondrea des questions @ci-
ses sur la fegn dont les tests oBtE” administesa

lintime.
(c) Error Rate in Plethysmograph Results (c) Le taux d'erreuratmdtats de la pthys-
mographie
In his report presented at theoir dire, Dans le rapport gu’il a soumis lors du voir-dire 21

Dr. Beltrami indicated that the “sensitivity” of the  le" Beltrami a indige” que la «sensibiét du
plethysmograph would detect a sexual deviant 47.5 ethpfmographe permet deabuvrir un @viant
per cent of the time. Where a detection was in fact  sexuel dans 47,5 pour 100 des cas. Quand un
made, the result was considered highly reliable eviatit sexuel estetouvert, le sultat est consi-
(97.4 per cent). The respondent tested negativeeré t€s fiable (97,4 pour 100). Le test subi par
i.e., was excluded, but the success rate of 47.5 per lénshast evélé régatif, en ce sens que I'in-
cent means that even in a test population consist- e &igté écarg, mais le taux deetissite de 47,5
ing entirely of sexual deviants, the test would pour 100 signifie geepardans une population
deliver a false negative more than half of the time. eerpéntale compes enttrement de eViants
Dr. Beltrami observed during theoir dire, for  sexuels, le test donnerait un fawesultat egatif
example, thatRANSLATION] “So, | acknowledge  dans plus de la nmitles cas. Au cours du voir-
that in the usual literature, with people who come  dire, feBBltrami a fait remarquer ceci, par
from all backgrounds, putting all the studies exemple: «Donc, je reconnais que damsda litt’
together, that there are about fifty percent (50%) of  ture habituelle, avec des gens venant de tous les
individuals who do not score.” Such a result would  milieux, en mettant ensemble toetesléssdue,
render the test so prone to error as not to be useful  y'a presque cinquante pour cent (50%) d'individus
for purposes of identification or exclusion. qui parfois ne scorent pas.» Usstddat rendrait

le test tellement sujed erreur qu'il ne serait pas

utile pour identifier ou pour exclure.

When Dr. Beltrami was cross-examined on the Quand le D Beltrami aet contre-interrog au 52

47.5 per cent success rate, he responded that sujet du taexsd@er'de 47,5 pour 100, il a
[TRANSLATION] “nonetheless there are also articles epandu: «y’'a aussi quandeme y'a des articles
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that clearly indicate that the younger the age to  qui signalent bien que pkisdtomh est vers un
which the deviation relates and the more unusual ihge bBas et gqu’elle est inwes#t,” plus le test vatrfe

is, the more specific and precisely sensitive the test eciigle et sensible plus exactement». Il a-pr’
will be”. He said that some unidentified studies ecissans plus, que destudes effecegs @
done “in Montreal” suggested that the detection  Mealts'indiquaient que le taux detdction des
rate in more “unusual preferences” could be up to ef@pehces» plus «inhabituelles» pouvait aller
87 per cent. Thus the sensitivity of the test would  jusc7” pour 100. Ainsi, la sensibditdu test
vary between 47.5 per cent and 87 per cent but  varierait entre 47,5 pour 100 et 87 pour 100, mais
Dr. Beltrami did not give a more precise figure [eB&ltrami n'a pas dorende chiffre plus @cis
within this range, except to say that in the case of a cetegard, sauf qu'il a affirm’que, lorsqu’une
perpetrator who derived pleasure from anal pene-  personre @disir de la efétration anale d’'un
tration of a prepubescent child the detection rate  enfant qui n'a pas atteint laepldodetlx de
would likely be at the higher end of the scale. He etedfion est vraisemblablement pale\&. Il a dit:
said:

[TRANSLATION] So then, when you are talking, if you Alors, donc, quand on parle, si vous me demandez mon
want my professional opinion on anal penetration, it is a opinion professionnelle powrétratn anale, c'est
serious act that, despite what may be said about it, is not un acte grave qui, quoiqu’on en dise, eseas si tol”
really naively so tolerated by children and it is an act  caear des enfants mament et c’est un acte qui
that still requires some degree of pressure, whether it be demande cqeraedume certaine pression, que ce soit
psychological, whether it be physical force or something psychologique, que ce soit de force physique ou autre et
else, it leaves marks, it leaves marks and the wellea lajsse des tracesa Jaisse des traces et le fameux
known 40% may rise to 80% because this is really quarante pour cent (40%) peut remuae-vingts
something outside of the norm. pour cent (80%) parce guerli sort vraiment de la

norme habituelle.

Dr. Beltrami did not explain how, if the basis of Le D" Beltrami n'a pas expliqei’comment, en
the plethysmograph test was the stimulation of  supposant que le test eayambgraphie repo-
remembrance of past pleasures, the results would  sait sur la stimulation du souvenir de plaisirs pas-
vary according to the degree of deviance from es,sles esultats varieraient selon le degde
some norm, and the issue was not addressed in hisviande par rappog une norme dore, et il n'a
written report. pas non plus aberdette question dans son rap-
port écrit.

Dr. Beltrami agreed that a false negative (i.e., Le D' Beltrami a convenu qu'un fauxeslltat
instances where the plethysmograph failed to iden-egatif (c’esta-dire lorsque la pthysmographie
tify an actual deviant) can, among other things, be  n'a pas permiscoewtir un éviant gel) peut
caused by the fact that the visual and auditive sce-  notametrentittribuable au fait que lesesa-
narios presented to the subject lacked certain spe-  rios visuels et audidsdsrau sujet ne com-
cific elements of stimulation, for example humilia-  portaient pas cer&émsehts de stimulation par-
tion of the victim. He said that tailor-made ticuliers, tels que I'humiliation de la victime. Il a
scenarios are sometimes built to fit exactly the  dit que desasios sont parfois cons sgciale-
alleged acts but that was not done in this case. The  ment pour correspondre exactement aux faits
standardized scenarios used by Dr. Beltrami were egadB, mais que cela n'avait pat fait en I'es-
not presented to the Court and no attempt waseceples snarios normalss dont s’est servi le
made to demonstrate that they in fact replicated the " Bdlirami n'ont pagt soumisa’la Cour, et I'on
type of stimulation the putative offender would n’a pasaetde’@montrer qu'ils reproduisaient en
have had while committing the alleged act. fait le type de stimulation qu’aurait eeslengr’

délinquant en accomplissant I'acte reprech”
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In my view, the trial judge had good reason to A mon avis, le juge du pres avait de bonnes 55

be sceptical about the value of this testimony. raisons de douter de la valeuredeoigmage.

Even giving a loose interpretation to the need for a end”en donnant une integpafion largea’ la
“standard profile”, and passing over the doubts thatecessit” d'un «profil type» et en faisant abstrac-
only a pedophile would be capable of the offence, tion des doutesagjuen Edophile serait capa-

the evidence of the test error rate in the “match” of  ble de commettre l'infraction, la preuve du taux
the respondent with or his “exclusion” from the  d’erreur du test en ce qui a taakconcordance»

“distinctive class” was problematic. The possibil-  de l'indimvec la «cagorie distinctive» oa son
ity that such evidence — “cloaked under the mys-  «exclusion» de cedtpudattait prob€matique.
tique of science” B&land, supra, at p. 434) —  La possibiit’qu’'une telle preuve — «empreinte

would distort the fact-finding process, was very  de la mystique de la scidB@and( précité, a la
real. Moreover, defence evidence of this type can  p. 434) — fausse le processus de recherche des
be expected to call forth expert evidence from the  ftitét tes Eelle. En outre, lorsque laefthse
Crown in response, with the consequent danger  soumet une preuve de ce genre, on peut s'attendre
that the trial could be derailed into a controversya ce€ que le ministe public €ponde au moyen
on disposition or propensity, with the trial becom-  d'une preuve d'expen,ld’'dsque que le pres’
ing “nothing more than a contest of experts with egiEre en controverse sur laepisposition ou la
the trier of fact acting as referee in deciding which ~ propension et se transforme en un «simple con-
expert to accept’Mohan, at p. 24). The trial judge  cours d’experts, dont le juge des faits se ferait I'ar-
did not regard the testimony as reliable for the pur-  bitreesmideht quel expert accepteMdhan, a
pose of excluding the respondent as a potential la p. 24). Le juge ds pracpas consié que
perpetrator of the crime, and consideration of the dmadignage en causetait assez fiable pour
cost-benefit analysis seems to support the conclu-  exclure lBngém tant qu'auteur potentiel du
sion that the testimony offered as many problems  crime, et la prise eneratisitide I'analyse du
as it did solutions. at’et des brefices semble appuyer la conclusion

gue ce ¢émoignage a app@rtautant de probimes

gue de solutions.

7. Necessity in Assisting the Trier of Fact 7. La nécessité d’aider le juge des faits

In Mohan, Sopinka J. held that the expert evi- Dans I'arét Mohan, le juge Sopinka a conclu 56
dence in question had to be more than merely help-  que la preuve d'expert en questictrdgvat ™
ful. He required that the expert opinion becess  que simplement utile. Il a exgque I'opinion
sary “in the sense that it provide information, d'expert guitessaire; «au sens qu’elle fournit
‘which is likely to be outside the experience and  des renseignements “qui, selon toute vraisem-
knowledge of a judge or jury’, . . . the evidence blan@nadsent I'exgxience et la connaissance
must be necessary to enable the trier of fact to  d'un juge ou d'un jury” [...] la preuvetrdoit ~
appreciate the matters in issue due to their techni-ecessaire pour permettre au juge des faits d'ap-
cal nature” (p. 23). IBé&land, supra, Mcintyre J.,  pecier les questions en litigetant done” leur
speaking about the inadmissibility of a polygraph  nature technique» (p. 23). DaetB&ard, pré-
test, cited, at p. 415Davie v. Magistrates of  cité, a la p. 415, le juge Mcintyre a, au sujet de
Edinburgh, [1953] S.C. 34, at p. 40, on the role of  I'inadmissikildé la preuve obtenue au moyen
expert witnesses where Lord Cooper said: d’'un test polygraphigeelaciEcision Davie c.

Magistrates of Edinburgh, [1953] S.C. 34, portant
sur le ole des¢moins experts et dans laquelle lord
Cooper a ditd’la p. 40):

Their duty is to furnish the Judge or jury with the neces- TRABUCTION] Il leur incombe de fournir au juge ou au
sary scientific criteria for testing the accuracy of their jury lese@d scientifiques etessaires pourevifier
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conclusions, so as to enable the Judge or jury to form I'exactitude de leurs conclusions, afin de permettre au
their own independent judgment by the application of  juge ou au jury de former sa propre opinion par I'appli-
these criteria to the facts proved in evidence. [Emphasis cation de eesscatix faitgtablis par la preuve. [Je
added.] souligne.]

The purpose of expert evidence is thus to assist the  La preuve d'expert visa doles le juge des

trier of fact by providing special knowledge that faits en lui fournissant des connaissances particu-

the ordinary person would not know. Its purpose is erels qu’'une personne ordinaire n'aurait pas. Elle

not to substitute the expert for the trier of fact. = n’a pas pour objet de substituer I'expert au juge

What is asked of the trier of fact is an act of des faits. C'est un acte de jugsnia@at &€t non

informed judgment, not an act of faith. un acte de confiance, qui est requis du juge des
faits.

Dr. Beltrami clearly did not consider it his func- Il est clair que le DBeltrami a estim’qu’il ne
tion to enable the trier of fact to appreciate the lui appartenait pas de faire en sorte que le juge des
basis of the suggested inferences from his data in  faits soit en mesueduéi” le fondement des
favour of the respondent. He offered a packagededudfions qu'il proposait de faire en faveur de
opinion but was not prepared to share with the trial ~ I'ietarpartir de ses doees. Il a offert une opi-
judge the data which he relied upon. At one point,  nion toute faite, sans toetefo@ishosa com-
asked by the Crown about his failure to produce  muniquer au juge desplex doneés sur les-
the chart with the penile plethysmograph results, quellesetait’ appug. A un moment dong,
Dr. Beltrami said: quand le min&t public I'a interrog” sur son

omission de produire la courbe desultats de la
plethysmographie qaiienne, le D Beltrami a
affirmé:

[TRANSLATION] Listen, Your Honour, we have to under- Ecoutez, Votre Seigneurie, il faut comprendre que si on
stand that if we start — normally we do not submit the commence, — habituellement ni on remet les tests psy-
psychological tests in detail or the curves because at that chologiquestaéh nil"les courbes parce qu'ce

point if we start calculating everything in centimetres or momergil'on commenca calculer tout en centi-
millimetres, we will be here all morning. Let's just say etres ou en millirefre, on va passer la magm'ici.

that this curve, properly analysed, demonstrates the fol- Disons que cette courbeecadalge” mamire perti-

lowing results, that there are no, according to how those nente montresldsats’ suivants qu’il n'y a pas,
curves are normally evaluated, there are no signs of  abdjfirabitude dvaluer ces courbes;lil n'y a pas

deviant behaviour in him. de traces du comportemenitadt chez lui.

Elsewhere, Dr. Beltrami gave his reason for non-  Ailleurs, feBBltrami a expliqe” pourquoi il
production of the data on which he based his opin-  n’avait pas produit legedosnof lesquelles il
ion as follows: avait fonel’son opinion:

[TRANSLATION] Okay. But it is not normally produced 0O.K. Mais c’est pas produit d’habitude parce que sinon
because otherwise, it would be too complicated to pro- ce serait trop complexe de produire taiailtes d”
duce all the details, there would be battles over the little y'aurait des batailles sur desepmtits d”

details.

The devil, of course, is often in the “litle  Bien entendu, c'est souvent dans les «petits
details” and following the cross-examination, etails» qu’on trouvea redire et,a la suite du
Crown counsel had this exchange with the judge  contre-interrogatoire, 'avocate denmipigilic
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concerning the non-production of the key docu- a eohéinge suivant avec le juge au sujet de la

ments: non-production des documentsscl’
[TRANSLATION]
THE CROWN: LA COURONNE:
I am making my comments to enable my friend to Moi, je fais le commentaire powtpepefmettra
complete, do you understand what | mean? mon eonfité compfer, vous comprenez ce que je
veux dire?
THE COURT: LA COUR:
Yes, but that . . . Ah, oui, ma=a,. . .
THE CROWN: LA COURONNE:
Inaway . .. D’une certainedan . . .
THE COURT: LA COUR:
That's his problem. C’est son prelhe.
THE CROWN: LA COURONNE:
All right. Ca va.
The trial judge then said to defence counsel: Le juge dwepra@ar la suite di 'avocat de la
défense:
[TRANSLATION]
THE COURT: LA COUR:
... So, that's your own problem . . . ... Alors, c'est votre prokihea vousca . . .

Before any weight at all can be given to an Pour pouvoir accorder une valeur probaate 2
expert’s opinion, the facts upon which the opinion  I'opinion d’un expert, il faut conallesistence
is based must be found to exist. Even if des faits sur lesquels elle repesee Bl le
Dr. Beltrami had offered an explanation of his T Bltrami avait offert une explication de ses don-
data, and explained to the trial judge the “expert” eesi’et expligg”au juge du pras les raisons
basis on which he felt the trial judge could draw  d'«expert» pour lesquelles il estimait que le juge
appropriate inferences, there remained the question  degpmeirrait faire lesediuctions appropees,
whether Dr. Beltrami’s contribution to the judge’s il restat déterminer si la contribution du
ability to form his “ownindependent conclusion” D Beltramia la capacé’du juge de tirer sa «pro-
on the issue of the respondent’s exclusion was pre conclugigpendante» sur la question de
worth the cost in potential distortion of the judge’s  I'exclusion de l'ietivalait le cat de la possibi-
independent consideration of the evidence of elitjue soit faugsl’'examenindépendant, par le
opportunity, the out-of-court statements of the juge, de la preuve d’oppertdes”dclarations
children, the respondent’s parental relationship  extrajudiciaires des enfants, du lien parental de
with them, and the respondent’s ongoing hetero- l'iativec les enfants et des relatioméio-
sexual relationships with several mature women. It  sexuelles que Bimirmit avec plusieurs femmes
seems to me the trial judge was simply being agdmur. Il me semble qu'on a seulement soumis
offered a conclusory opinion that on cross-exami-  au juge dweprone opinion #ovrique qui, au
nation turned out to be short demonstrated sci- cours du contre-interrogatoire, s’esevélée
entific support. In terms of the questions posed in epalirvue d’appui scientifiquetabli. Pour ce qui
Daubert, supra, Dr. Beltrami did address “the est des questionegoslandaubert, précité, le
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known or potential rate of error” but was not asked " Beltrami a trai#” du «taux connu ou potentiel
to address the history or acceptance of the tech-  d’erreur», mais on ne lui a eletadodder ni
niques for diagnostic as opposed to therapeutic  I'historique ou I'acceptation des techniques de dia-
purposes, and the level of acceptance for that pur-  gnostic par opposition awerfapetiiques, ni
pose amongst his scientific peers. le niveau d’'acceptatiogite fin parmi ses pairs
de la profession scientifique.

Dr. Beltrami's evidence said in effect that the La preuve du DBBeltrami indiquait en fait qu’il
respondent’s denial ought to be believed because fallait ajoutardoiEhégation de l'inting” parce
he is not the sort of person who would do such a  quétait'pas le genre de personne susceptible
thing. This was close to oath-helping in circum-  d’agir ainsi. Cela ressemhlaittmoignage jus-
stances not within the expert witness exception: tificatif dans des circonstanceseesnpasi'ex-
R v. Marquard, [1993] 4 S.C.R. 223,per  ception duémoin expertR. c. Marquard, [1993] 4
McLachlin J., at p. 248. As the trial judge excluded R.C.S. 223, le juge McLaahlinp. 248 Etant
Dr. Beltrami's evidence because of the lack of doaguoe le juge du pres’a exclu la preuve du
a “standard profile”, he did not go on to deal ' Beltrami en raison de I'absence de «profil
in his reasons with the necessity requirement, type», il n'a pas tfait’'exigence deeatessi’
but it certainly would have been open to him to  dans ses motifs, mais il lui et@rairtainement
exclude Dr. Beltrami's opinion on the basis of a loisiblecdrter I'opinion du DBeltrami en fonc-
“cost-benefit” analysis of the necessity require-  temalement d’'une analyse duut@&t des bhé-
ment as well. fices de I'exigence decessi.

8. The Discretion of the Trial Judge 8. Le pouvoir discrétionnaire du juge du proces

The Mohan analysis necessarily reposes a good L'analyse de l'aret Mohan place mcessaire-
deal of confidence in the trial judge’s ability to dis- ment une grande confiance dans laecapacit’
charge the gatekeeper functiadalboarf, supra).  juge du proes de s’acquitter de sonle”de gar-
The trial judge addressed himself to the proper diert(&alboalf, précitt). Le juge du prazs a
legal requirements established\Nitohan. While he  abord’les exigences juridiques appre@s qui ont
perhaps lingered on the need for a “standard prceté éfablies dans I'aet”Mohan. Méme s'il peut
file”, his reasons taken as a whole suggest that heetreséttarda la récessit”d’un «profil type», ses
was simply not persuaded, on the basis of the evi-  motifs indiquent, dans I'ensemble, que la preuve
dence which the defence chose to put forward, that  queféagE a choisi de gsénter ne I'a simple-
the Mohan requirements had been met. The trial ment pas convaincu que les exigencesetle I'arr”
judge’s discharge of his gatekeeper function in théVlohan avaiente® respeaés. Le fait que le juge
evaluation of the demands of a full and fair trial du peo@éeVvité que la recherche des faits soit
record, while avoiding distortions of the fact-find-  faeisgdar la @Sentation d'unefmoignage d'ex-
ing exercise through the introduction of inappro-  pert inappeomi exezant sa fonction de gar-
priate expert testimony, deserves a high degree of dien devaludtion des exigences de msc’
respect. In this case, there was much in the evi- justguetable, refite beaucoup de respect. En
dence to support the trial judge’'s decision to  l&sp une grande partie de la preetayait la
exclude Dr. Beltrami's testimony and in my edaiion du juge du pres’ d’exclure le &moi-
respectful view the majority of the Quebec Court  gnage dWB&trami, et je suis d'avis que les
of Appeal erred in interfering with the exercise of  juges majoritaires de la Cour d’appelethedQu”
his discretion to do so. ont commis une erreur en intervenant dans I'exer-

cice de son pouvoir disetionnairea cetegard.
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IV. Disposition IV. Dispositif

The appeal is therefore allowed and the convic- Le pourvoi est donc accueilli et l@dlaration de 62
tion entered by the trial judge is restored. culpabilitScrite par le juge du pres est efa-

blie.

Appeal allowed. Pourvoi accueilli.

Solicitor for the appellant: The Attorney Procureur de I'appelante: Le substitut du
General’s Prosecutor, Montréal. Procureur général, Montréal.

Solicitors for the respondent: Slver, Morena, Procureurs de Il'intimé Slver, Morena,

Montréal. Montréal.



