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Criminal law — Charge to jury — Reasonable doubt
— Accused convicted of assault and extortion —

Droit criminel — Exposé au jury — Doute raisonna-
ble — Accusé déclaré coupable de voies de fait et d'ex-

Whether pre-Lifchus charge on reasonable doubt in sub-
stantial compliance with principles set out in Lifchus.

Criminal law — Charge to jury — Reasonable doubt
— Different versions of events — Whether trial judge
adequately charged jury on how to deal with conflicting
evidence.

torsion — L’ exposé sur le doute raisonnable antérieur a
Lifchus est-il conforme pour |’ essentiel aux principes de
cet arrét?

Droit criminel — Exposé au jury — Doute raisonna-
ble — Versions différentes des événements — Les direc-
tives du juge au jury sur la fagcon de traiter des témoi-
gnages contradictoires étaient-elles adéquates?

The appellant and another man were jointly tried for L'appelant et un autre homme ont subiesrcprec”
assault and extortion. At trial, the testimony given by joint pour voies de fait et extorsion. Aes,ples’
the complainant and by both accused as to the eventsmoidhages du plaignant et des deux ez\&ir les
giving rise to the charges was contradictory. In hisevénements qui avaient domnlieu aux accusations
charge, the trial judge, who did not have the benefit oftaieht contradictoires. Dans son ex@de’juge du pro-
this Court’s decision irLifchus, described reasonable e qui ne bféficiait pas de l'aef rendu par notre
doubt as being “real”, “serious”, “doubt that is reasona- Cour HHdsus, a dEcrit le doute raisonnable comme
ble” and “not an imaginary doubt or a fictitious doubt”. etant «€gel», «gtrieux», «un doute qui est raisonnable»
When dealing with the competing evidence, the trial et «pas un doute imaginaire ou fictif». Traitant des
judge described the evidence in global terms, asking themoignages contradictoires, le juge du psa’ @crit
jury to “assess the evidence, all of the evidence” and he la preuve globalement, demandant aevplnedla
presented the jury with two options: it could acquit if a preuve, toute la preuve», et il a offert deux options aux
reasonable doubt remained, or convict if all of the evi- egudcquitter les acoes’s’il subsistait un doute rai-
dence satisfied the jury beyond a reasonable doubt. He sonnable, eddesrdtoupables s’iltaient convain-
also explained that he had compared the two versions of cus, sur le fondement de la preuve, de leue culpabilit”
events given in testimony. The appellant was convicted hors de tout doute raisonnabfaldnaent explicgl”
and the majority of the Court of Appeal dismissed his qu’il avait coenpes’deux versions desgnements
appeal from conviction. While acknowledging that the danselemignages. L'appelantes”dclag coupable
charge on reasonable doubt did not mitdifchus, the et la majoré¢’en Cour d’'appel a regon appel de la
majority held that the standard was one of adequacy anceclardtion de culpabibt” Tout en reconnaissant que
that this charge would not have misled the jury on the 'exms” le doute raisonnable ne reprenait pas mot
standard of proof required. The majority also held that pour motet'aifChus, la majorig a conclu que la
the jury was adequately charged on how to deal with norme appliettde” caraare agdquat de I'expas”
competing evidence. The issue raised by this appeal as et que dexpasiuse n'aurait pas induit le jury en
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of right was whether the jury was properly instructed on erreur sur la norme de preuve applicable. Le anajorit”

these two points. edalement conclu que le jury avaituedes directives
adéquates sur la é@n de traiter degthoignages contra-
dictoires. La question dans ce pourvoi de plein droit
était de savoir si le jury avaitae des directives appro-
priees sur ces deux points.

Held (Bastarache J. dissenting): The appeal should be Arrét (le juge Bastarache est dissident): Le pourvoi
allowed and a new trial ordered. est accueilli et la tenue d’'un nouveagspmstordon-
née.

Per Major, Binnie, Arbour and LeBel JJ.: In consid-  Les juges Major, Binnie, Arbour et LeBel: Le @i
ering a prekifchus charge, the test is whether there was de otm@pplicablea’un expos’au jury argfieura
substantial compliance with the principles set out in  d#rifchus est sa conformitpour I'essentiel avec les
Lifchus. A charge should not be faulted merely for principesn&s dans cet at” Un expos’au jury ne
imprecise language. The principlesLirichus and Sarr devrait pasefre jug ddfectueux pour la seule raison que
are to be applied in a manner that will encourage sa formulation estcisgarlLes principesedélopEs
improvements in the wording of jury charges, but do not tlaichus doiventétre appliqges d’'une fapn qui per-
vitiate past charges where the language used, although mettralidi@mla formulation des expes au jury,
no longer preferred, meets the substantially correct test. mais ne rendent pas invalides dss aatpiesirs
The basic question remains: does the charge, read as a guie ng’ils utilisent des expressions qui ne
whole, give rise to a reasonable likelihood that the jury devraient plus avoir cours, satisfont pour I'essentiel au
misapprehended the correct standard of proof? Here the erecapplicable. La question de base demeure celle de
charge was defective. The jury was not told clearly that savoir si 'expois’ dans son ensemble, donne deu °
the standard of proof was more than a balance of une probabidnnable que le jury ait mal compris
probabilities but less than absolute certainty. Likewise, la norme de preuve applicable. Ece|dgxpos”
the jury was not told that it was required to acquit if it etaif dfectueux. On n’a pas dit clairement au jury que la
concluded only that the accused men were “probably norme de preuve exigeait plus gperef@nce des
guilty”. As well, the jury was not told that “proof probab#iit'mais moins que la certitude absolue. On n'a
beyond a reasonable doubt” is a special concept with a pas dit non plus au jury qu’il devait acquitterdes accus”
specific meaning in criminal law. Further, there is also a s'il concluait seulement gqtdiesnt” «probablement
risk that the words used by the trial judge to describe coupables».ebe,nmoh n'a pas dit au jury que la
“reasonable doubt” did not convey to the jurors that they «preuve hors de tout doute raisonnable» est un concept
are to remain objective in determining whether the evi- ecibqui a un sens gcis en droit phal. En outre, il y
dence amounts to proof beyond a reasonable doubt. On a un risque que les mexspatilie” juge du pres’
an ancillary point, the charge did not warn the jury that pewriE le «doute raisonnable» n'aient pas indiqu”
the burden of proof never shifts from the Crown. Fur- clairement aes gu'ils doivent rester objectifs lors-
ther, while counsel’s errors can be corrected by the trial qetisrdiinent si la preuve constitue une preuve hors
judge in his charge, submissions by counsel cannot rem- de tout doute raisonnable. Incidemmerd, H'axpos”
edy a defective charge. pas souéigiie le fardeau de la preuve incombait tou-

jours au minigtte public. De plus, si le juge peut corri-
ger les erreurs des avocats dans son expes observa-
tions des avocats ne peuvent paseadier aux dfauts
de I'expo€.

The charge, when discussing how to deal with con- L'expos la fapn d’aborder degthoignages con-
flicting evidence, suggested that the jury had to resolve tradictoires laissait entendre que le jurestawdie r’
the factual question of what happened and may have left la question factuelle de etadureduit et peut lui
the jury with the impression that it had to choose avoir dolfimipression qu’il devait choisir entre les
between the two versions of events. The trial judge deux versiorsglesments. Le juge du pex aurait
should have focussed the jury’s attention on a third u attifer I'attention des jes sur une troisihe possibi-
alternative given inW. (D.) — that the accused men ditque écrit I'arrét W. (D.), c’esta-dire, qu’ils pou-
could be acquitted even if their evidence was not vaient acquitter leescodiie s'ils n’ajoutaient pas
believed but a reasonable doubt remained as to their a lfair é&position, mais qu’'un doute raisonnable sub-
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guilt. The jury as well should have been warned not to
convict automatically if it found the testimony of the
complainant was more credible than that of the accused
men. There was some risk that the jury misapprehended
the requirement of proof beyond a reasonable doubt in esjoomprennent mal les exigences de la preuve hors
relation to the two irreconcilable versions of events. The
admonition to consider “all of the evidence” does not

correct this failing.

sistait quéeur culpabilig. On auraitegalement d”

les mettre en garde de ne pas automatiquement condam-

ner leeacis concluaient que le plaignasiait
eldibler qu’eux. Il y avait un certain risque que les

de tout doute raisonnable dans! ke gasw/e offrait
deux versions inconciliablesdétesnients. La direc-

tive leur enjoignant de tenir compte de «toute la preuve»

ne pouvait reradiera ce @faut.

Per Bastarache J. (dissenting): The appeal should be Le juge Bastarache (dissident): Le pourvoi devrait
dismissed for substantially the same reasons as given lgtre réjet” essentiellement pour lesemés raisons que

the majority of the Court of Appeal. A failure by the
trial judge to follow W. (D.) does not amount to a
reversible error, as long as the trial judge does not
expressly instruct the jury that it must choose between
the accused’s evidence and the other version. The deter-
minative question is whether the jury understood that,

celles de la majait” Cour d’appel. L'omission du
juge du peedde suivre le medte deW. (D.) n'est pas

eproe dit pas expremwent au jury qu’il doit choisir
entre la version de kddaugfe version. La ques-
teiardiinante est de savoir si le jury a compris que,

even if it disbelieved the accused, it could still acquit if enme"s’il ne croyait pas I'accesil pouvait encore I'ac-

it found the Crown had not proved its case beyond a rea-
sonable doubt. While it is preferable to give an explicit
direction that the accused could be acquitted even if his
evidence was not believed, there is no obligation to do
so, as long as the trial judge does not suggest that one
version of events must be accepted by the jury. Here, a
review of the charge demonstrates that the jury under-
stood that disbelief of the accused men was not suffi-
cient grounds for conviction. The jury was never told
that it had to pick between two versions of events and
the charge made it clear to the jury that if the defence
evidence leaves the jury in a state of doubt after consid-
ering it in the context of the whole of the evidence, then
the jury is to acquit. Finally, there is no reason to over-
turn the majority of the Court of Appeal on the applica-

tion of Lifchus.
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APPEAL from a judgment of the Newfoundland POURVOI contre uetate"la Cour d'appel de
Court of Appeal (1999), 174 Nfld. & P.E.l.R. 34,  Terre-Neuve (1999), 174 Nfld. & P.E.I.R. 34, 533
533 A.P.R. 34, [1999] N.J. No. 104 (QL), dis- A.P.R. 34, [1999] N.J. No. 104 (QL), qui a rejet’
missing the accused’s appeal from his convictions  I'appel de I'acowstre sa eflaration de culpa-
on charges of assault and extortion. Appeal ebilité voies de fait et d’'extorsion. Pourvoi
allowed and new trial ordered, Bastarache J. dis- accueilli et nouveawespardone; le juge

senting. Bastarache est dissident.

Derek Hogan, for the appellant. Derek Hogan, pour I'appelant.

Wayne Gorman, for the respondent. Wayne Gorman, pour l'intimée.

The judgment of Major, Binnie, Arbour and Version fraise du jugement des juges Major,
LeBel JJ. was delivered by Binnie, Arbour et LeBel rendu par

MAJOR J — This appeal once again raises the LE JUGE MAJOR — Le pEsent pourvoi soale
adequacy of the trial judge’s charge to the jury and  encore une fois la question dereaatfaisant
the standard applied by the court of appeal in  de I'exmbgh jugea un jury et de la norme de
reviewing it. Trial judges’ charges to juries vary.  colerappliqee par la cour d’appel. Les expss’
No particular magical incantation is required. des juges aes jarfient. Il n'y a pas de formule
Judges properly have a wide discretion in what  magique obligatoire. Les jugedamidroit une
they tell the jury but there are, depending on the  grande latitude dans le choix de ce qu’ils disent au
offence alleged, certain things that the jury must be  jury mais, selon l'infraction repratshdoivent
told. The language used to obtain the result is left  dire un certain nombre de chosesnldeftes
to the trial judge. If the charge adequately informs  exprimer eseéiss’juge. Si I'expeséxplique
the jury what it must consider, appeal courts will e@aitement aux jas ce qu'ils doivent consd”
not interfere simply because they feel the charge rer, les cours d’appel n'interviendront pas pour la
could have been better. simple raison qu’elles estiment que I'expoait

pu étre meilleur.

In Canada, the courts of appeal dispose of the Au Canada, les cours d’appel tranchent la vaste
vast majority of criminal and civil appeals. In  majeriles appels civils et criminels. Lorsqu’elle
assessing the conclusions of courts of appeal, this  examine les conclusions des cours d’appel, notre
Court will not interfere if they have determined,  Cour n’intervient pas lorsqu’elles concluent, selon
following paras. 23 and 24 & v. Russell, [2000] les par. 23 et 24 d® c. Russell, [2000] 2 R.C.S.
2 S.C.R. 731, 2000 SCC 55, that regardless of the = 731, 2000 CSC 55epetiddmment de leur
language used the instructions were in substantial  formulation, les directives aetgiegt ‘pour
compliance with the existing law. Only if the court  I'essentiel conformes au droit existant. C'est seule-
of appeal has departed from established principles = ment lorsque la cour d’appa€stdes prin-
will further review by this Court be triggered. cipetablis que notre Cour exerce son caoletr”

In this appeal there were two challenges to the L'expos au jury en I'esgce fait I'objet de deux
jury charge. They fall into the subject matter cov-  contestations quiend de sujets trais’ dans les
ered inR. v. Lifchus, [1997] 3 S.C.R. 320, arilv.  arrétsR. c. Lifchus, [1997] 3 R.C.S. 320, R c.

W. (D.), [1991] 1 S.C.R. 7424.ifchus is authority ~W. (D.), [1991] 1 R.C.S. 742. L'aet” Lifchus

on what the jury must be told on the standard oEnorice ce que le juge doit dire au jury sur la norme
proof beyond a reasonable dout. (D.) dictates  de la preuve hors de tout doute raisonnableet.’arr”
what instructions are necessary when the jury iV. (D.) prescrit les directivea donner lorsque le
faced with competing evidence on “what hap- jury est condrentdes e¢moignages contradic-
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pened”. It is significant that here we are dealing  toires sur «ce qui s’est produit». Il est important de

with a case similar t&. v. Sarr, [2000] 2 S.C.R.  souligner que nous sommes esqnce ici d'une

144, 2000 SCC 40, in that the charge is challenged  affaire sindl&re. Sarr, [2000] 2 R.C.S. 144,

on a number of fronts, as contrasted Willssell, 2000 CSC 40, en ce que I'exposiu jury est

supra, andR. v. Beauchamp, [2000] 2 S.C.R. 720, attaqusur plusieurs fronts, ce qui n’est pas le cas

2000 SCC 54, where all that was at issue was the Rlasdl, précit, etR. c. Beauchamp, [2000] 2

definition of reasonable doubt given by the trial R.C.S. 720, 2000 CSQu34, litige portait uni-

judge. In this appeal, both errors relate to the direc-  quement sefiriitidh du doute raisonnable par

tions given to the jury and must have had an le juge. Dans$emrpourvoi, les deux erreurs

impact on the jury’'s assessment of whether a rea- eg@€s se rapportent aux directives deesiau

sonable doubt existed; therefore, at issue is the  jury et ont pu avoir une incidence sur la conclusion

charge in its entirety. If the jury was properly  du jury guatiexistence d’'un doute raisonnable;

instructed, the specific words in the charge need pareqoest, c'est la totaétde I'expos”qui est

not mimic Lifchus andW. (D.). en cause. Si les directives au jutaiént satisfai-
santes, il rétait pas Batessaire que l'expes’
reprenne mot pour mot les formulations pragess’
dansLifchus et W. (D.).

In my respectful opinion, the charge in this case Avecégards, je suis d'avis que I'exmosh I'es- 4
is flawed and a new trial is necessary. ec@ est dfectueux et qu’un nouveau pescs’im-
pose.
I. Facts I. Les faits
5

The appellant, Arthur Avetysan, was convicted L’appelant, Arthur Avetysan, et diclagé cou-
of extortion and assault. Avetysan was tried jointly ~ pable d’'extorsion et de voies dédafaitiite d'un
with Oleg Velitchko, who was convicted of the  pescconjoint avec celui de Oleg Velitchko. Ce
same offences and who discontinued his appeal to  derreér @cla€ coupable des @nies infrac-
this Court before the release of this decision. tions mais ®£e@tde son pourvoi devant notre
Slivko Paval Valerievich (“the complainant”) was  Cour avant le proeodd pgsent jugement.
a Russian citizen seeking refugee status in St.  Slivko Paval Valerievich, le plaignant, est un
John’s, Newfoundland. He testified that the appel-  citoyen russe qui cheacbhtenir le statut de
lant and Velitchko entered his apartment on Octo-efugié a St. John's (Terre-Neuve). Il antoigré
ber 17, 1996, and assaulted him over the course of  que I'appelant et Veditalda en&s dans son
two or three hours. According to the complainant,  appartement le 17 octobre 1996 et qu’ils I'avaient
the appellant and Velitchko demanded that he pay  agpessiant deux ou trois heures. Selon le plai-
$1,000 within three days; they threatened to kill  gnant, I'appelant et Velitchko lui ont derdand”
him and harm his wife and child in Russia if he did  leur verser 1 000 $ dandairde trois jours et
not comply. 'ont menae’de le tuer et de faire du malson
épouse ea son enfant en Russie s'il ne versait pas
la somme.

The appellant and Velitchko, however, described L’appelant et Velitchko donnent cependant une®

a completely different version of events. In their  version cetephent diffrente desvénements.
account, they were invited into the apartment Selon eux, le plaignant les @s imldtis son
where they had a friendly conversation about  appartemeitg ont eu une conversation amicale
immigration, sports and unemployment. The  sur 'immigration, les sports ebieagfe. L'ap-
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appellant and Velitchko said no assault took place  pelant et Velitchkoeoavoii agresset menag”
and no threats were made. The jury convicted the le plaignant. Le jury les a reconnus coupables.
appellant and Velitchko.

The trial judge’s charge to the jury was given L'expose du juge du pra@s au jury est aetieur
prior to the 1997Lifchus decision. He told the a Il'arrét Lifchus qui a€t rendu en 1997. Voici ce
jury: qu'il dit:

The presumption of innocence — In a criminal case TRAHUCTION] La présomption d'innocence — Dans
in this country, the accused is presumed to be innocent notre paygsomprdans les affaires criminelles que
until the Crown has proven guilt beyond a reasonable I'&cegsinnocent jusga’te que le ministe public
doubt. It is not the responsibility of the accused to estabetablisse sa culpabiiithors de tout doute raisonnable.
lish or demonstrate or prove their innocence. If the L'aequia’ pas la responsabditi’établir, de émon-
Crown fails to prove guilt beyond a reasonable doubt, trer ou de prouver son innocence. Sideenpinidic
you must acquit the accused. What is reasonable doubt? ne parvientétphsr ‘hors de tout doute raisonnable
A reasonable doubt is just that, a doubt that is reasona- que Baestifoupable, vous devez l'acquitter. En
ble. | usually describe it as a real doubt, if you got a real quoi consiste un doute raisonnable? Un «doute raisonna-
doubt, a serious doubt. It is not an imaginary doubt or a ble» c’est simplement cela, un doute qui est raisonnable.
fictitious doubt which is used by a person to avoid their Jedeisihabituellement comme un dowtelr’si vous
responsibility. avez un douteel, un doute egieux. Il ne s’agit pas
d’'un doute imaginaire ou fictif dont se sert une personne
pour échappem sa responsabitit”

Later in his charge, the trial judge said: Plus loin, le juge duegrdd:

So the evidence, members of the jury, is fairly — It's TRADUCTION] La preuve, membres du jury, n'est donc
not a complex matter. It's fairly simple and straightfor- pas une question complexe. Il s’agit d'une question
ward. What it boils down to, are you satisfied beyond a assez claire et simple. En fin de compte, vous devez
reasonable doubt that this man was threatened andeterndiner si voustfe convaincus hors de tout doute
assaulted in his apartment that evening? You assess the raisonnable que cet homme a fait I'objet de menaces et
evidence, all of the evidence. It's not a case of picking de voies de fait dans son appartementi.c¥@asr-1°
little pieces here and there. It's a case of, | suggest to dmadaet la preuve, toute la preuve. Il ne s'agit pas
you — You take all of the evidence. You take the whole de prendrel@tesrits, ici etd. Il s’agit pour vous de
evidence and you look at it and you determine on the prendre I'ensemble de la preuve. Vousezoteid
whole of the evidence whether or not you are satisfied preuve dans son ensemble, vous I'examinez, et vous
beyond a reasonable doubt as to the guilt of these twoeterrdinez si, compte tenu de tous kénents de
accused persons. If you have a reasonable doubt, then preuvetemuasrivaincus ou non hors de tout doute
you must resolve it in favour of the two accused. If, raisonnable que ces deursasous coupables. Si
however, you are satisfied beyond a reasonable doubt as vous avez un doute raisonnable, vous devez trancher en
to their guilt that they assaulted and attempted to extort  faveur deescBiscependant, voetes convaincus
monies from Mr. Slivko, it is your duty to convict the hors de tout doute raisonnable qu’ils sont coupables,
accused. quils ont agresavl. Slivko et qu’ils ont temt’de lui

extorquer une somme d’argent, vous avez le devoir de

les diclarer coupables.

On appeal, the Supreme Court of Newfoundland En appel, la Cour supnie de Terre-Neuve
(Court of Appeal) concluded that the trial judge’s  (Cour d'appel) conclut que l'exgosjuge du
charge to the jury was sufficient: (1999), 174 Nfld.  m®au juryetait suffisant: (1999), 174 Nfld. &
& P.E.l.R. 34. The majority acknowledged that the  P.E.l.LR. 34. Les juges majoritaires reconnaissent
charge did not mimidifchus in its description of  que I'expeshe reprend pas mot pour mot la des-
the concept of “proof beyond a reasonable doubt”.  cription du concept de «preuve hors de tout doute
However, they said the standard is one of ade- raisonnable» darms IdcHus. lls disent que
quacy, and this charge would not have misled the  cependant la norme applicable esele cact’
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jury on the standard of proof required. On the sec-  quat, et que lEgposause n'aurait pas induit le
ond issue, the majority likewise concluded that the  jury en erreur sur la norme de preuve applicable.
jury was adequately charged as to how to consider  Sur laeteedquestion, la majogittonclut de la
two different versions of events. Green J.A. dis- emrme”fa&on que le jury a @ des directives ad”
sented; this is an appeal as of right. quates surclanfde traiter deux versions diff’

rentes degevénements. Le juge Greeatant dissi-

dent, le pourvoi nous est soumis de plein droit.

Il. Analysis II. Analyse

The approach to explaining reasonable doubt in La fagon d'expliquer le doute raisonnable dans?®
a jury charge is, as a result lafchus, supra, set-  un expasau jury esetablie dand.ifchus, précité.
tled. The trial judge has flexibility in instructing Le juge du mea@& une certaine latitude dans la
the jury on reasonable doubt, and no particular lan- corfale donner des directives au jury sur le doute
guage is necessary. The same can be said #¥.the raisonnable et il n'est pas tenu d'utiliser une for-
(D.) instruction on conflicting evidence. Appeal mulatiorgse. On peut dire laenie chose des
courts will not interfere when a jury has been ade-  directivesngu¢eW. (D.) sur les ¢moignages
guately instructed. But adequate instructions  contradictoires. Les cours d’appel n’interviennent
require that certain standards be met. pas lorsque le jupuales, directives adjuates.

Cependant, powstfe adquates, les directives doi-
vent respecter certaines normes.

A. The Jury Charge on Reasonable Doubt A. L'exposeé au jury sur le doute raisonnable
This Court has applied the principleslafchus Notre Cour a appliqei'les principes de l'agt” 10
in a number of appealstarr, supra; Russell, Lifchus dans plusieurs pourvoi&arr, Russell et

supra; andBeauchamp, supra. Cory J. summarized Beauchamp, précits. Le juge Coryasume leglé-
the necessary ingredients of a jury charge in  ments indispensables d'ure expgafy dans
Lifchus, at paras. 36-38. It should be explained td_ifchus (aux par. 36a°38). Il faut essentiellement

the jury, in substance, that: donner les explications suivantes:

« the standard of proof beyond a reasonable doubt isla norme de la preuve hors de tout doute raisonnable
inextricably intertwined with that principle fundamen- est inextricablemeat &0 principe fondamental de
tal to all criminal trials, the presumption of innocence; tous lesesrgehaux, c'est-dire la pesomption

d’innocence;

« the burden of proof rests on the prosecution throughe le fardeau de la preuve incombda’ poursuite tout au
out the trial and never shifts to the accused,; long duegrethe seaplace jamais sur lepaules

de l'accus®

* a reasonable doubt is not a doubt based upon sympa-un doute raisonnable ne peite fond sur la sympa-
thy or prejudice; thie ou sur ungugg;

* rather, it is based upon reason and common sense; ¢ il repose plubt sur la raison et le bon sens;

« it is logically connected to the evidence or absence of il a un lien logique avec la preuve ou l'absence de

evidence; preuve;

« it does not involve proof to an absolute certainty; it ise la norme n’exige pas une preuve correspondate °
not proof beyond any doubt nor is it an imaginary or certitude absolue; il ne s’agit pas d'une preuee au-del”
frivolous doubt; and de n'importe quel doute; il ne peut s'agir non plus

d’'un doute imaginaire ou frivole;
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* more is required than proof that the accused is proba- il faut davantage que la preuve que I'aecest proba-

bly guilty — a jury which concludes only that the blement coupable — le jury qui conclut seulement que
accused is probably guilty must acquit. 'aceest probablement coupable doit acquitter I'ac-
CUs.
On the other hand, certain references to the required Par contre, certaines mentions concernant la norme
standard of proof should be avoided. For example: de preuve requise dareghtittes. Par exemple:
» describing the term “reasonable doubt” as an ordinary le fait de acrire I'expression «doute raisonnable»
expression which has no special meaning in the crimi- comtar® Une expression ordinaire, qui n'a pas de
nal law context; sens epial dans le contexte du droienel;
* inviting jurors to apply to the task before them thee« le fait d'inviter les jugsa appliquer la mfme norme de
same standard of proof that they apply to important, or preuve que celle gu'ils utilisent, dans leur propre vie,
even the most important, decisions in their own lives; pour prendreegesadis importantes, voire les plus

importantes de cesedisions;

equating proof “beyond a reasonable doubt” to proofe le fait d’assimiler preuve «hors de tout doute raisonna-

“to a moral certainty”; ble»a” une preuve correspondaat la «certitude

morale»;

« qualifying the word “doubt” with adjectives other than e le fait de qualifier le mot «doute» par d’autres adjectifs
“reasonable”, such as “serious”, “substantial” or que «raisonnable», par exerapluxs, «substan-
“haunting”, which may mislead the jury; and tiel» ou «@demit», qui peuvent induire le jury en

erreur;

* instructing jurors that they may convict if they are ¢ le fait de dire aux j@s$ qu’ils peuvent eflarer I'ac-
“sure” that the accused is guilty, before providing ecuslipable s'ils sont ussS» de sa culpabiéit’avant
them with a proper definition as to the meaning of the de leur avoiredana @finition approprge du sens
words “beyond a reasonable doubt”. des mots «hors de tout doute raisonnable».

A charge which is consistent with the principles set Un expmsiforme aux principesnon@&s dans les
out in these reasons will suffice regardless of the partic- esgmts motifs suffira, quels que soient les mots esilis”
ular words used by the trial judge. [Emphasis in origi- par le juge degrg8oulige” dans I'original.]
nal.]

The review of the charge for compliance with Le contdle de la conformé de I'expoe” avec
these principles is not a mechanical exercise but  ces principes n'est pas un exercice machinal mais
one of substance. The fact that one of the items  un examen au fond. Le fait quee e pomi-
mentioned in the first group was absent from the tient pas ueléie®rits mentiores dans le pre-
charge, or that an item from the second group was  mier groupe, ou qu'il inclut wédents du
included in it, will not usually be determinative of  second groupe, n’estgrgsajément dferminant
the validity of the charge as a whole. quana validi€ de I'ensemble de I'expes’

Sarr, supra, stated that in considering a jury Selon I'arét Starr, précité, le criere de conbfe
charge given prior to the releaseldfchus, the test  applicabla Un expos’au jury argfieura l'arrét
is whether there was substantial compliance with.ifchus est sa conformat’pour I'essentiel avec les
the principles set out in that case. It is worth  princgresn@s dans cet agt” Il est utile de sou-
stressing that the principles idfchus are to be  ligner que les principegvelop@s dans l'aef
applied in a manner that will encourage improve-lLifchus doiventétre appliges d’'une fapn visan@a’
ments in the wording of jury charges, but do not ebhonér la formulation des expesau jury, mais
vitiate past charges where the language used, ne rendent pas invalides des arposiurs
although no longer preferred, meets the substan-  geimen&’ils utilisent des expressions qui ne
tially correct test. A jury charge given before or  devraient plus avoir cours, satisfont pour I'essen-
after theLifchus decision should not be faulted tiel au eré applicable. Un expesiu jury arg-
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merely for imprecise language. Rather, as was rieur oen@sta I'arrét Lifchus ne devrait pas
stated inSarr, supra, it should be reviewed to etfe jug dfectueux pour la seule raison que sa
determine whether it substantially complies with  formulation estéwige. Il s’agit pluif, comme
the Lifchus principles. As applied inRussell, le dit I'arrét Sarr de dterminer s'il est essentielle-
supra, andBeauchamp, supra, the basic question  ment conforme aux principesiftdhus. Comme
remains: Does the charge, read as a whole, give  dans les aftassed et Beauchamp, précitées,

rise to a reasonable likelihood that the jury misap- la question de base demeure celle de savoir si I'ex-
prehended the correct standard of proof? If not, the e,ppeé dans son ensemble, donne kewne
charge is adequate. probaldglitiisonnable que le jury ait mal compris

la norme de preuve applicable. Si kEpohse est
négative, I'expos’est adguat.

It is settled that the standard of proof beyond a |l est établi que la norme de la preuve hors dé3
reasonable doubt is a special standard. It requires  tout doute raisonnable est uneeawafee Eie
more than proof on a balance of probabilities, or  exige davantage qu’'une preuve setpomthapr’
probable guilt, but less than absolute certainty on  rance des prasllitia probabiktde culpabi-
the part of jurors. IrLifchus, at para. 14, Cory J.  dit'mais moins que la certitude absolue de la part
held that jurors “must be aware that the standard of  des.jlrand.ifchus, le juge Cory conclut que
proof is higher than the standard applied in civii  leggukdoivent savoir queenie si la norme de
actiors . . .yet less than proof to an absolute cer-  preuve est plus exigeante que cellecepdios”
tainty”. In that same passage, he highlighted the les litiges civils [. . .] elle n’exige toutefois pas une
importance of this principle, stating: “No matter  preuve correspondanta “certitude absolue»
how exemplary the directions to the jury may be in  (par. 14). Amenparagraphe, il souligne I'im-
every other respect if they are wanting in this  portance de ce principe en disant: «Peu importe
aspect the trial must be lacking in fairness”. See  que les directiveg®ieioniges de fegn exem-
alsoSarr, at paras. 241-42. (In situating the crimi-  plaréous autregdards, si elles sonef¥ctueu-
nal standard of proof, “it falls much closer to abso-  ses sur ce point, lespnecpeut que manquer
lute certainty than to proof on a balance of edqliig». Voir égalementSarr, aux par. 241 et
probabilities”: Sarr, at para. 24er lacobucci J.)  242. (Pour situer la norme de preuve criminelle,

«elle se rapproche davantage de la certitude abso-
lue que de la preuve selon laepondrance

des probabils»: Sarr, au par. 242, le juge
lacobucci.)

The charge in this case was defective. The jury L'exposé en I'esptce €tait dsfectueux. On n'a 14
was not clearly told that the standard of proof was  pas dit clairement au jury que la norme de preuve
more than a balance of probabilities but less than  exigeait plus queptanpifance des probabdit”
absolute certainty. Likewise, the jury was not told  mais moins que la certitude absolue. Brada m”
that it was required to acquit if it concluded only cda, on n’a pas dit au jury qu’il devait acquitter
that the accused men were “probably guilty”, a les ax83l concluait seulement que les aessus’
standard that Cory J. infchus found could affect efaient «probablement coupables», une norme qui,
the fairness of trial. selon le juge Cory dans Badcifchus, pouvait

compromettre Equig du proes.

As well, Lifchus is emphatic that the standard of De méme, I'argt Lifchus insiste sur le fait que la 1°
proof required to convict a person of a criminal  norme de preagessaire pouredlarer I'accus’
offence is a special one and it must be described as  coupable d’'une infraction criminelle est une norme
such. It is not an ordinary standard and should not eciafg et qu’elle doietre décrite comme telle. Il
be explained in a manner that directs jurors to  ne s’agit pas d’'une norme ordinaire, et I'explica-
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apply the standard they employ for everyday — or  tion qui en esedamndoit pas inviter les pga
even important — decisions: sd® v. Bisson, appliquer la norme qu’ils appliqueat des dci-
[1998] 1 S.C.R. 306. The charge here failed to  sions de tous les joarse an'des dcisions
convey the special character of the criminal stan-  importantes: Rroa: Bisson, [1998] 1 R.C.S.
dard of proof. The jury was not told that “proof = 306. L'exposh l'espcte n'a pas exprien’la
beyond a reasonable doubt” is a special concept nature parécdi la norme de preuvenale.
with a specific meaning. The jury was told that “A  Le jury n'a p&sdvi€ que la «preuve hors de
reasonable doubt is just that, a doubt that is reason-  tout doute raisonnable» est un oceciaepusp”
able”. This phrase implied that the words were  a un seedsprOn a dit au jury qu'«Un «doute
used in an everyday, ordinary sense, rather than as  raisonnable» c’est simplement cela, un doute qui
a special phrase with a specific meaning in crimi-  est raisonnable». Cette phrase laissait entendre que
nal law. That being so, | conclude that the jury  ces rata®nt utili€s dans un sens ordinaire, de
charge was defective in that it did not clearly con-  tous les joursptpduie comme une expression
vey that the terms reasonable doubt have special eci@p”ayant un sensqmis en droit phal. Cela
meaning in criminal law. etant, je conclus que I'expesiu juryetait dsfec-
tueux parce qu’il n’indiquait pas clairement que
I'expression «doute raisonnable» a un serxigp”
en droit Enal.

Lifchus also states that the charge should tell the L’arret Lifchus dit aussi que I'exp@&s’devrait

jurors that they are to remain objective in deter- dire auvssju’ils doivent rester objectifs lors-
mining whether the evidence amounts to proof qu'ilstedhinent si la preuve constitue une
beyond a reasonable doubt. That is, jurors should  preuve hors de tout doute raisonnable. En d’autres
not be invited to supply an individual meaning for  termes, on ne doit pas inviter éassajuEfinir
the concept of proof beyond a reasonable doubt. individuellement ce que signifie le concept de
This is related to the point that the standard is a  preuve hors de tout doute raisonnable. €eci est Ii’
special one. It is also related to the idea that jurors  au fait qu'il s’agit d’'une noauialepCeci est
must not determine guilt based on an individualegalement &a I'idee que, pouretider la question
sense of morality rather than on a dispassionate  de la culpala@fitjues ne doivent pas se fonder
review of the evidenca:ifchus, at para. 25. In this  sur leur sens individuel de la meraiiis doivent
case, the suggestion that the words “reasonable  se fonder sur un examen objectif de la preuve:
doubt” were used in their ordinary sense risked théifchus, au par. 25. En I'egge, le fait de laisser
possibility that jurors would then supply an indi-  entendre que les mots «doute raisoretatdad
vidual meaning to the content of this standard of = emgdayans leur sens ordinaire suscitait le ris-
proof. In addition, the trial judge used adjectivesto  que que les jifinissent individuellement le
modify “doubt”, such as “serious” and “real’. Such  contenu de cette norme de preuve. En outre, le
modifiers were disproved of ihifchus because juge du pres a utili€ des adjectifs comme
they could produce variance among jurors as to eriggx» et «@el», pour qualifier le mot «doute».
what the standard requires. L'artifchus désapprouve ce type de qualifica-

tifs parce gqu'’ils peuvent entr&r, parmi les jues,

des diférences de point de vue sur les exigences

de la norme.

On an ancillary point, the trial judge’s charge to Je fais incidemment remarquer que I'expalsi
the jury linked the standard of proof beyond a rea-  juge duepraa’jury liait la norme de la preuve
sonable doubt to the presumption of innocence, but  hors de tout doute raisanrabpEsomption
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it did not warn that the burden of proof never shifts  d’innocence, mais qu'il n’a pas soquigné far-

from the Crown. deau de la preuve incombait toujours au raigist’
public.
B. The Charge on Credibility and Resolving the  B. Les directives sur la crédibilité et le mystere

Factual Mystery of “ What Happened” relatif a «ce qui s'est produit»

The appellant takes issue with the jury charge L'appelant conteste I'expesdu juge au jury 18
for a second reason: he says it failed to explain pour un elmexmotif: il soutient qu’il n'a pas
properly to the jury how it should assess credibil- convenablement ex@igyury comment apgt”
ity, in a situation where there were two irreconcila- cier ledibilité, en pesence de deux versions
ble versions of events described in testimony. inconciliables elésements dans lesemoi-

gnages.

Cory J. addressed this situation in two separate Le juge Cory a trait’de cette situation dans 1°

but similarly named case®V. (D.), supra, andR.  deux argets distincts qui portent des noms simi-

v. S (WD.), [1994] 3 S.C.R. 521. InV. (D.), at laires\W. (D.), précité, etR. ¢. S. (W.D.), [1994] 3

pp. 757-58, he said: R.C.S. 521. DaWs (D.), il dit (aux pp. 757 et
758):

In a case where credibility is important, the trial judge Dans une affaifa ciEdibilité est importante, le
must instruct the jury that the rule of reasonable doubt  juge depmait dire au jury que lagle du doute
applies to that issue. The trial judge should instruct the raisonnable s’appligtte question. Le juge doit dire
jury that they need not firmly believe or disbelieve any aurguy(il n'est pas ecessaire qu’ils ajoutent fer-
witness or set of withesses. Specifically, the trial judge memeiat foiposition de I'un ou I'autresthoin ou
is required to instruct the jury that they must acquit the gu'ils rejetterdremtent cette eposition. Plus @ci-
accused in two situations. First, if they believe the ement, le juge doit dire aux gs’qu’ils sont tenus d'ac-
accused. Second, if they do not believe the accused’s quitter Bactaiss deux cas. Pramement, s'ils
evidence but still have a reasonable doubt as to his guilt croient kadoasxémement, s’ils n’ajoutent pas foi
after considering the accused’s evidence in the contex la dposition de I'accies’mais ont un doute raisonna-

of the evidence as a whole. . . . ble sur sa culpakilits avoir examia’la dposition
de laccug” dans le contexte de I'ensemble de la
preuve. . .
A trial judge might well instruct the jury on the question Le juge dugwqguourrait donner des directives aux
of credibility along these lines: jes” au sujet de la edibilité selon le moele suivant:

First, if you believe the evidence of the accused, obvi- FRr@ment, si vous croyez lepbsition de I'ac-
ously you must acquit. cas 'manifestement vous devez prononcer l'acquitte-

ment.

Second, if you do not believe the testimony of the Demement, si vous ne croyez pasdmoignage
accused but you are left in reasonable doubt by it, you de l'accnais si vous avez un doute raisonnable,
must acquit. vous devez prononcer l'acquittement.

Third, even if you are not left in doubt by the evi- TreisEément, rafne si vous n'avez pas de doate °

dence of the accused, you must ask yourself whether, on la suite dpdsitibh de I'accues” vous devez vous
the basis of the evidence which you do accept, you are demander si, en vertu de la preuve que vous acceptez,
convinced beyond a reasonable doubt by that evidence etesi£6nvaincus hors de tout doute raisonnable par
of the guilt of the accused. [Emphasis in original.] la preuve de la culpabiditlaccus. [Souligre’ dans
I'original.]

In the other caseS. (W.D.), at p. 533, Cory J. Dans l'autre etrfS. (W.D.), le juge Cory dit qu'il
pointed out that such instructions need not be n’est passsaire de donner ces directives «mot
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given “word for word as some magic incantation”.  [pour] mot comme une incantation» (p. 533). Ce
The question is really whether, in substance, the  qu'il importe vraimergtdeminer, c’'est essen-

trial judge’s instructions left the jury with the tiellement si les directives du juge degmat
impression that it had to choose between the two  @oan”jury l'impression qu'il devait choisir
versions of events. entre les deux versionsedesements.

This appeal parallelsV. (D.), in the sense that Le présent pourvoi ressembdel’affaire W. (D.)

the jury was left with two contradictory versions of  en ce sens que le jury faisai f@&ex versions

events. The complainant testified that he was  contradictoiresedasements. Le plaighant a

assaulted and threatened over a two- or three-houemoigre qu'il aéte agress’et menaepar I'appe-

duration by the appellant and Velitchko. The appel-  lant et Velitchko sur uee digr'deux ou trois

lant and Velitchko both testified that they merely  heures. L'appelant et Velitchko ont tous les deux

had a friendly conversation in the complainant's emtigré gu'ils avaient simplement eu une conver-

apartment. These versions were diametrically  sation amicale dans l'appartement du plaignant.

opposed but th&V. (D.) instruction was not given  Ces deux versiataiént diarafralement oppo-

to the jury. The trial judge described the evidence eessmais le juge n’'a pas denal jury les direc-

in global terms, asking the jury to “assess the evi-  tives deet@fr{D.). Le juge du proes a écrit

dence, all of the evidence”. Elsewhere in his la preuve globalement, demandant auguay d'«”

charge, the trial judge remarked that the jury had luer la preuve, toute la preuve». Ailleurs dans son

heard “two versions” of events. He reviewed the  egpds’juge du praes a fait remarquer que le

two versions and plainly expressed his preference  jury avait entendu «deux versionsverdes ’

for the evidence of the complainant, whom he  ments. Il aepessievue les deux versions et a

referred to as “a straightforward witness”. He  clairement irgliguiil préférait le Emoignage du

presented the jury with two options: it could acquit  plaignant, qu’il cenaittcomme TRADUCTION]

if a reasonable doubt remained, or convict if the <« @madih franc». Il a offert deux options aux

evidence satisfied the jury beyond a reasonable esjuracquitter les acoes” s'il subsistait un

doubt. He also explained his own reasoning by  doute raisonnable, oaclased coupables si la

saying that he had “compare[d] the evidence of the  preuve les avaient convaincus de leur eulpabilit’

accused and the evidence of [the complainant]’.  hors de tout doute raisonnablegdlemnent

This last explanation suggested that the jury, too, explspri propre raisonnement en disant qu'il

should “compare” the two versions of events and  avi&hUCTION] «compa€ le €moignage des

choose one. acces’ et celui [du plaignant]». Cette dems’
explication laissait entendre aux gsr’ qu'ils
devaient eux aussi «comparer» les deux versions
desévénements et choisir 'une d'elles.

| agree with Green J.A. that the charge on this Je suis d’accord avec le juge Green de la Cour
point fell into the trap of suggesting that the jury  d’appel que I'exos ce point avait le tort d'in-
had to resolve the factual question of what hap-  viter le qu8soudre la question factuelle de ce
pened. The jury was faced with two irreconcilable  getat produit. Le juryetait confront’a deux
versions of events. It may have seemed to the jury  versions inconciliablesédesnents. |l se peut
that it bore the responsibility for figuring out que lespidient eu I'impression qu’ils avaient la
“which version” to believe. It may logically have  responsabilile d@terminer «quelle version»
seemed an “either/or” proposition. It was impor-  croire. Cela pouvait logiquement les anparer °
tant that the trial judge focus the jury’s attention on  ser qu’ils n’avaient le choix qu’entre ces deux pro-
the third alternative given iWV. (D.) — that the  positions. Iktait important que le juge du pesc’
accused men could be acquitted even if their evi-  attire I'attention desgur’la troigime possibi-
dence was not believed but a doubt remained. Thee qli¢ @crit I'arrét W. (D.), c’esta-dire, qu'ils
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jury may have been left with the impression that it  pouvaient acquitter lesacog®ie s'ils n'ajou-
had to choose which competing version of events it  taient pas eir &position mais qu’'un doute
would accept. The jurors should have had the third  subsistait. Il se peut que le juryeaitigome's-
option of W. (D.) left to them. sion qu'il lui fallait choisir une des deux versions
contradictoires desvénements. Il fallait lui offrir
le troiséme choix que etrit l'arrét W. (D.).

The jury should have been told that it could On aurait d” dire aux jues qu'ils pouvaient 22
acquit even if it did not believe the testimony of  acquitter les ascugme s'ils n'ajoutaient pas
the two accused men provided it was left with rea- afteur &position pourvu que, sur le fondement
sonable doubt about the guilt of the accused on the  de la preuveeac@iitSiste un doute raisonna-
evidence that it accepted. The jury should have ble quintr'culpabilié€. On aurait dles mettre
been warned not to convict automatically if it en garde de ne pas automatiquement condamner
found the testimony of the complainant was more  I'appelant et Velitchko s’ils concluaient que le
credible than that of the appellant and Velitchko.  plaigreaait plus cedible qu’eux. Il y avait un
There was some risk that the jury misapprehended  certain risque queek<qunprennent mal les
the requirement of proof beyond a reasonable  exigences de la preuve hors de tout doute raisonna-
doubt in relation to the two irreconcilable versions  &léegard des deux versions inconciliables des
of events. The admonition to consider “all of theeveriements. La directive leur enjoignant de tenir
evidence” does not correct this failing: (W.D.),  compte de «toute la preuve» ne pouvaitediera
at p. 535. ce gfaut: S (W.D.), a la p. 535.

[ll. Conclusion lll. Conclusion

The jury charge in this case, when read as a L'expos, pris dans son ensemble, faisaitnea” 23
whole, left open the likelihood that the jury misap-  la probabiljtie le jury se Bprenne sur le sens
prehended the meaning of “proof beyond a reason-  de «preuve hors de tout doute raisonnable» et son
able doubt” and its application to the two versions  applicatiorleux versions contradictoires des
of events. Ultimately, there remains a risk of con-evériements. En fin de compte, il subsiste un risque
viction on a standard of proof other than “beyond a  que le verdict de culpabpibse sur une norme
reasonable doubt”. de preuve autre que celle de la «preuve hors de

tout doute raisonnable».

The respondent Crown argued that submissions Le minis€re public intine’ a soutenu que les 24
by Crown counsel during the trial, with respect to  observations faites aesppzr le substitut au
the reasonable doubt standard, might have reme-  sujet de la norme du doute raisonnable pouvaient
died the defective charge. That argument fails. The  avoiedé&rdux @fauts de I'expas” Cet argu-
fact that Crown counsel might have described the  ment est ma. fddne s'il se peut que le sub-
reasonable doubt standard properly will not correct  stitut ait convenableswiitld norme du doute
the trial judge's failure to do so. The long- raisonnable, cela nedienpas auafaut du juge
established rule is that the trial judge instructs the  duegrae le faire. Laegle estetablie depuis
jury on questions of law. The trial judge bears that  longtemps que c’est le juge és procdonne
responsibility, and while counsel's errors can be  des directives au jury sur les questions de droit.
corrected by the trial judge in his charge, the oppo-  Cette resporesaigtithbe au juge du pres, et
site is not true. si le juge peut corriger les erreurs des avocats dans

son expos, l'inverse n'est pas vrai.

The case law is clear that a new trial will be nec- Il ressort clairement de la jurisprudence que 13°
essary when the jury may have been under a mis-  tenue d’'un nouveas psb@cessaire lorsque
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apprehension as to the correct standard of proof le jury a pwepgemdre sur la norme de preuve
and the correct approach to conflicting evidence.  applicable et surcda f@aborder desethoi-
The rationale has its source in the principle of trial  gnages contradictoires. La justification de cet

fairness. Setifchus, per Cory J. at para. 13: enon& a sa source dans le principe dmyliié du
proces. Voici ce que dit le juge Cory dahidchus
(au par. 13):
The Marshall, Morin and Milgaard cases serve as a con- Les affaires Marshall, Morin et Milgaard sont un cons-

stant reminder that our system, with all its protections tant rappel que noemsystalge toutes les mesures
for the accused, can still make tragic errors. A fair trial de protection qu’il comporte en faveur dee| pecus”
must be the goal of criminal justice. There cannot be aeanmoins donner liea des erreurs tragiques. L'objec-
fair trial if jurors do not clearly understand the basic and tif de la justcmle doitetre la tenue d’'un pres
fundamentally important concept of the standard ofequifable. Il ne peut y avoir de peséquitable si les
proof that the Crown must meet in order to obtain a con- esjue comprennent pas clairement le concept de base
viction. et fondamentalement important de la norme de preuve
gue le ministte doit respecter pour obtenir urecikdra-
tion de culpabili¢.

IV. Disposition IV. Dispositif

The appeal is allowed and a new trial is ordered. Le pourvoi est accueilli et la tenue d’'un nouveau
proces est ordoree.

The following are the reasons delivered by Versiondaise, des motifs rendus par

BASTARACHE J (dissenting) — In this appeal, LE JUGE BASTARACHE (dissident) — Dans le
the appellant asks this Court to overturn his con- es@nt pourvoi, I'appelant demandenotre Cour
victions for assault and extortion based on the ret-  d'invalider sa condamnation pour voies de fait et
rospective application oR. v. Lifchus, [1997] 3  extorsion par I'applicatioretrospective de I'aet”
S.C.R. 320, and an extension of the holdingRin R. c. Lifchus, [1997] 3 R.C.S. 320, et par I'exten-
v. W. (D.), [1991] 1 S.C.R. 742. | would dismiss  sion de la pertle l'aretR. c. W. (D.), [1991] 1
the appeal, for substantially the same reasons as R.C.S. 742. Je suis d’'avis de rejeter le pourvoi
the majority of the Court of Appeal. essentiellement pour lesnes raisons que les

juges majoritaires de la Cour d'appel.

In W. (D.), Cory J. describes, at pp. 757-58, how Dans l'arét W. (D.), le juge Cory dtrit com-
a jury should handle two diametrically opposed ment le jury doit traiter deux versionstrailem”
versions of events given in testimony: ment ogess desevénements dans leemoi-
gnages (aux pp. 157 et 158):

In a case where credibility is important, the trial judge Dans une affaifa ciEdibilité est importante, le
must instruct the jury that the rule of reasonable doubt  juge degmait dire au jury que lagle du doute
applies to that issue. The trial judge should instruct the raisonnable s’appligtte question. Le juge doit dire
jury that they need not firmly believe or disbelieve any aurguy(’il n'est pas ecessaire qu'ils ajoutent fer-
witness or set of witnesses. Specifically, the trial judge memeiat foiEposition de I'un ou I'autresthoin ou
is required to instruct the jury that they must acquit the gu'ils rejetterdremtent cette eposition. Plus @ci-
accused in two situations. First, if they believe the ement, le juge doit dire aux gs’qu’ils sont tenus d'ac-
accused. Second, if they do not believe the accused's quitter Bactaiss deux cas. Pramement, s'ils
evidence but still have a reasonable doubt as to his guilt croient kadoasxeémement, s’ils n’ajoutent pas foi

a la dposition de I'accuess’mais ont un doute raisonna-
ble sur sa culpabilt’apes avoir examia’la &position
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after considering the accused’s evidence in the context
of the evidence as a whole .

A trial judge might well instruct the jury on the question
of credibility along these lines:

First, if you believe the evidence of the accused, obvi-
ously you must acquit.

de Ilmcdass le contexte de I'ensemble de la

preuve. . .

Le juge du gmaoourrait donner des directives aux

jes” au sujet de la edibilité selon le moele suivant:

FRr@ment, si vous croyez lepbsition de I'ac-

cas'manifestement vous devez prononcer l'acquitte-

ment.

Second, if you do not believe the testimony of the
accused but you are left in reasonable doubt by it, you
must acquit.

Third, even if you are not left in doubt by the evi-
dence of the accused, you must ask yourself whether, on
the basis of the evidence which you do accept, you are
convinced beyond a reasonable doubt by that evidence
of the guilt of the accused.

Nonetheless, the failure to use such language is not
fatal if the charge, when read as a whole, makes it clear
that the jury could not have been under any misappre-
hension as to the correct burden and standard of proof to
apply: R. v. Thatcher, [[1987] 1 S.C.R. 652]. [Emphasis
in original.]

In asserting that the trial judge must follow this
procedure where the evidence pits the accused’s
version of a story against a competing version, the
appellant seems to overlook the final paragraph
reproduced above. It quite clearly indicates that a
failure by the trial judge to followv. (D.) does not
amount to a reversible error, as long as the trial
judge does not expressly instruct the jury that it

Demeiment, si vous ne croyez pasdmobignage
de laccnais si vous avez un doute raisonnable,

vous devez prononcer l'acquittement.

TrereEment, refme si vous n'avez pas de doate °
la suite dpdsitibh de I'accues” vous devez vous
demander si, en vertu de la preuve que vous acceptez,

etesicénvaincus hors de tout doute raisonnable par

la preuve de la culpabdie” I'accus’

eanfdoins, I'omission de se servir de ce aled’
n'est pas fatale sid,expusigé dans son ensem-
ble, indique clairement que le jury ne peut pas ne pas
avoir compris quel fardeau et quelle norme de preuve

s’appliqueit; c. Thatcher, [[1987] 1 R.C.S. 652].
[Souligré dans l'original.]

Quand il fait valoir que le juge degpdmit sui-
vre cetedpredorsque la preuve met en oppo-
sition la version de Eaetusie autre version
aenements, I'appelant semble ne pas tenir
compte du dernier paragraphe de cet extrait, qui

indique &s clairement que I'omission du juge du

guae suivre le made dew. (D.) n’est pas une
erreur justifiant I'annulation, tant que le juge du

must choose between the accused’s evidence and esprezdit pas expressent au jury qu'il doit

the other version. IR v. S (W.D.), [1994] 3

S.C.R. 521, at p. 533, Cory J. affirmed that the
W. (D.) procedure was not meant to be followed
“word for word as some magic incantation”. In my
view, the determinative question is whether the

choisir entre la version de l'aceust l'autre ver-

sion. BawsS (W.D.), [1994] 3 R.C.S. 521, le
juge Cory dit quatait ‘pas acessaire de suivre
la formMie (D.) «mot [pour] mot comme une
incantation» (p. Z83non avis, la question

jury understood that, even if it disbelieved the etedminante est de savoir si le jury a compris que,

accused, it could still acquit if it found the Crown emé s'il ne croyait pas I'accesil pouvait quand

had not proved its case beyond a reasonable doubtemem'acquitter s'il concluait que le mingse
public n'avait pas prowT'accusation hors de tout
doute raisonnable.

A review of the charge demonstrates that the Il ressort de I'examen de I'exp@gjue le jury 29
jury understood that disbelief of the accused was  comprenait que le seul fait de ne pas croire I'ac-
not sufficient grounds for conviction. At the outset eu& suffisait pas pour leedarer coupable. Au
of his charge, the trial judge: ellt de son expesle juge du prass:
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(1) established that the accused was presumed
innocent;

(2) stated the accused had no responsibility to
establish, demonstrate, or prove his inno-
cence;

(3) stated that if the Crown failed to prove
guilt beyond a reasonable doubt, the
accused must be acquitted;

(4) stated that it was open to the jury to accept
only a part of a witness’s testimony and to
reject other parts.

He then stated that “two versions” of the meeting
were in evidence and proceeded to summarize
each of these. He concluded by saying:

So the evidence, members of theyjur. — It's not a
complex matter. It's fairly simple and straightforward.
What it boils down to, are you satisfied beyond a rea-

€tabdi que I'appelanttait pesung inno-
cent;

(2) a dit quil n'incombait aucunartiept
pelasatathlir, de émontrer ou de prou-
ver son innocence;

(3) a dit que si le neiréspublic ne parve-

nait pagrouver la culpabié hors de
tout doute raisonnable, I'appelant devait

etre acquit’

(4) a dit que le jury pouvait accepter une par-
tie dedpasition d'un ¢moin et en reje-
ter d’autres parties.

espeela, il a dit que la preuve comprenait «deux
versions» de la rencontre, qu'il a essoges:”
Il a conclu declanfayivante:

frrRADUCTION] La preuve, membres du jury, n’est donc
pas une question complexe. Il s'agit d'une question
assez claire et simple. En fin de compte, vous devez

sonable doubt that this man was threatened andeterminer si vougtfe convaincus hors de tout doute
assaulted in his apartment that evening? You assess the raisonnable que cet homme a fait I'objet de menaces et
evidence, all of the evidence. It's not a case of picking de voies de fait dans son appartementc¥ar-I°
little pieces here and there. It's a case of, | suggest to dmadaet la preuve, toute la preuve. Il ne s'agit pas
you — You take all of the evidence. You take the whole de prendrel@esrits, ici etd. Il s’agit pour vous de
evidence and you look at it and you determine on the prendre I'ensemble de la preuve. Vowsezoteid
whole of the evidence whether or not you are satisfied preuve dans son ensemble, vous I'examinez, et vous
beyond a reasonable doubt as to the guilt of these twoeterrdinez si, compte tenu de tous kénients de
accused persons. If you have a reasonable doubt, then preuvete®uasrivaincus ou non hors de tout doute
you must resolve it in favour of the two accused. If, raisonnable que ces deursasous coupables. Si
however, you are satisfied beyond a reasonable doubt as vous avez un doute raisonnable, vous devez trancher en
to their guilt that they assaulted and attempted to extort faveur deesacBustependant, voeses convaincus
monies from Mr. Slivko, it is your duty to convict the hors de tout doute raisonnable qu’ils sont coupables,
accused. gu’ils ont agresavl. Slivko et quils ont tert’de lui

extorquer une somme d’argent, vous avez le devoir de

les dclarer coupables.

The appellant argues that the jury should have
been told that it could acquit even if it did not
believe the testimony of the two accused men.
While this specific instruction was not given in  le juge du pso@’ait pas doreicette directive
express terms by the ftrial judge, | am confident exprasst, je suis persuadjue cela ressortait

that it was quite clear to the jury from the context estclairement de I'ensemble de I'expaai jury.

of the charge as a whole. Hence, there was no dan-  Ainsi, il n'y avait pas de danger que le jury con-
ger that the jury would automatically convict if it damne automatiquement I'appelant et Velitchko
concluded that the complainant was more credible  s'il concluait que le plaigé@inplus cedible

than the appellant or Velitchko. The trial judge  qu’eux. Le juge duegracpesent clairement la
presented the question clearly: it could acquit if a  question: le jury pouvait acquitter s'il subsistait un
reasonable doubt remained, or convict if the evi-  doute raisonnable, ou il pouvait rendre un verdict

L’'appelant soutient qu’'on audire cHux jues
gu’ils pouvaient acquiteamen’ils n’ajoutaient
pas foi epagitions des deux acass Bien que
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dence satisfied the jury beyond a reasonable doubt.  de culpadiilitttait convaincu par la preuve
There is nothing amiss with this direction. hors de tout doute raisonnable. Il n’y arien °
reprochera’ cette directive.

The charge here did not suggest that the jury had L'expos en l'esgte ne laissait pas entendre’®
to resolve a factual mystery as to what happened.  que le jury desaiidre le myste de ce qui
The jury was never told that it had to pick between etast €ellement produit. On n’a jamais dit au jury
two versions of events and consequently, when the  qu'il devait choisir 'une ou l'autre de deux ver-
charge is viewed as a whole, there is little risk that ~ sions edésements; par coeqUent, compte
the jury would have believed it bore the responsi-  tenu de I'ensemble de BeXpoa’peu de risque
bility for figuring out “which version” it should que le jury ait cru qu'il avait la responsabii¢’
believe. While | accept that it is preferable to give etedfminer «quelle version» il devait croire. Bien
an explicit direction that the accused could be que jaccepte qu'il efraible de donner la
acquitted even if his or her evidence were not directive explicite qu'uneapaugétre acquig”
believed, there is no obligation to do so, as long as emensi I'on n’'ajoute pas fa Sa @position, le
the trial judge does not suggest that one version of  juge degproest pas oblgde le faire, pourvu
events must be accepted by the jury. gu’il ne laisse pas entendre que le jury doit accep-

ter une seule version desénements.

In my view, the difference in facts between the A mon avis, la diférence dans les faits permet-31
present case arfdl (W.D.) easily distinguishes this  tent facilement de distinguer ésemte affaire de
case. First, in that case, the error in the charge I'affai§v.D.). Premérement, dans. (W.D.),
occurred in direct response to a question from the  l'erreur dans lexpesit €€ commise en
jury, magnifying the prejudice to the accused; seeeponse directea ‘une question du jury, ce qui
W. (D.), supra. Second, the direction i8 (W.D.)  amplifiait le pe€judice subi par I'acces voir W.
to choose between the two versions was quitéD.), précitt. Deuxeémement, dans (W.D.), la
explicit while here there was no specific sugges-  directive selon laquelle le jury devait choisir I'une
tion that a choice had to be made. Third, the direc- des deux veetmingiEs explicite alors qu’en
tion to consider the existence of a reasonable doubt €elbespl n’a pagt dit sgcifiguement qu'il fal-
in the context of “all of the evidence” was mean-  lait faire un choix. Ewiement, la directive
ingful here since, unlike irs (W.D.), there was  selon laquelle le jury devait examiner s'il existait
corroborating evidence. Thus, the instruction to  un doute raisonnable dans le contexte de «toute la
consider whether, on “all of the evidence”, the  preuve» avait un sens esckaspisque, contrai-
Crown had proven guilt beyond a reasonable doubt  rem&n(W.D.), il y avait une preuve corrobo-
mitigated the trial judge’s general reference to  rante. La directive au justeenitier si, compte
“two versions” of events (seg (W.D.), supra, at  tenu de «toute la preuve», le miaistpublic avait
p. 535). €tabli la culpabilé” hors de tout doute raisonnable

atttnuait donc l'allusion gfgrale que le juge du
proces avait faite aux «deux versions» @esne-
ments (voirS. (W.D.), précité, a la p. 535).

In the circumstances of this case, the trial Vu les circonstances en l'ese, le fait que le 32

judge’s failure to follow the exact phraseology of juge du @satait pas suiva la lettre la formule

W. (D.) is not a reversible error since the charge a$V. (D.) n'est pas une erreur justifiant I'annulation

a whole established the proper burden and standard  puisque €edpns’son ensembétablissait le

of proof. The crucial error that motivated a  fardeau et la norme de preuve applicables. L’erreur
response inW. (D.) (the instruction that the jury  cruciale qui a metiVintervention dans I'affaire

must choose between the accused’s and complaiiy. (D.) (la directive de choisir entre lertioignage

ant's evidence) was not present here. On the de I'aceusélui du plaignant) n’a pa& com-
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charge as a whole the burden and standard were  mise eacBedpour ce qui concerne I'expos’
sufficiently clear, thus satisfying the passag®in pris dans son ensemble, le fardeau et la norme
(D.) at issue. The warning set out by McLachlin J.etaiént suffisamment clairs, et I'exgosh I'espte
(as she then was) & (W.D.), supra, at pp. 544- efait donc conforma 'extrait deW. (D.) en cause.
45, bears repeating: La mise en garde que le juge McLachlin (mainte-
nant Juge en chef) faisait das(W.D.), précit,
aux pp. 544 et 545, enite détre Epétée:

... when scholars of the criminal law themselves argue. . quand les auteurs de doctrine en dreitg 'se dis-
about how the second branch of Ve (D.) test should putent au sujet de lada,dont le deugme€lément du
be phrased, it would be wrong to reverse a conviction ereritie I'aret W. (D.) devrait€tre formug, il serait
merely because a particular formula was not repeated incorrect d’annuleeclaetibn de culpabibt'uni-
verbatim. We must remember that jurors are laypeople, quement parce que I'on ej@gaextuellement une
not lawyers, and do not hear and interpret each and formule pariculine faut pas oublier que lesgsr”
every word of the judge’s charge with all the legal bag- sont des profanes, non pas des avocats, et qu'ils n’enten-
gage that a career in the law may engender. An overly dent ni n'etEnprchaque mot de I'exposiu juge
legalistic focus on the strict text of the judge’s charge avec toutes les connaissances juridiques que peut appor-
does not take this courtroom reality into account, nor ter uneecaen droit. Si on met un accent tregd-
accommodate the fact that the judge may have to formu- liste sur le texte pur et simple de HexXpgg, on ne
late his or her remarks in various ways in order to make tient pas compte deakftediine salle d’audience
the jury understand that it must acquit regardless of ni du fait que le juge puisse devoir formuler ses
what evidence it may accept or reject if it is left with a remarques amsagifEérentes pour faire comprendre
reasonable doubt when considering that evidence as a au jury qu'il doit prononcer 'acquitteepartdadi-
whole. What is required, to quote Sopinka JRinv. ment du €moignage qu’il accepte cecarte, s'il garde
Morin, [1988] 2 S.C.R. 345, at p. 362, is that the un doute raisonnalele ayoir examiaTensemble de
“charge alerts [the jury] to the fact that, if the defence la preuve. Ce gu'il faut, selon les tesmes du juge
evidence leaves them in a state of doubt after consider- SopinkaRdandviorin, [1988] 2 R.C.S. 345a la
ing it in the context of the whole of the evidence, then p. 362, c’est que la «directive [. . .] signale [au jury] que,
they are to acquit”. si la preuvae ddcharge le laisse dans etat de doute
une fois qu’il I'a examieé dans le contexte de l'en-
semble de la preuve, il doit alors prononcer un acquitte-
ment».

Here the charge made it clear to the jury that if the  Endesplexpos”indiquait clairement au jury
defence evidence leaves it in a state of doubt after  que si la @eakebarge le laissait dans etaf
considering it in the context of the whole of the de doutesyiavoir examieé dans le contexte

evidence, then it is to acquit. de toute la preuve, il devait acquitter.
Disposition Dispositif

Because | find no reason to overturn the major- Je ne vois aucune raison d’infirmer le jugement
ity of the Court of Appeal on the application of = majoritaire de la Cour d’appel sur la question de
Lifchus (as in the unanimous decision of our Court  I'applicatiorLdehus (comme dans |'aat” una-
in R v. Russell, [2000] 2 S.C.R. 731, 2000 SCC  nime de notre Cour @Rares Russell, [2000] 2
55, released concurrently), and for the reasons R.C.S. 731, 2000 CSC 55, gpo&sed negine
expressed above with regard to the application of  temps que celui-ci) et, compte tenu des motifs
W. (D.), I would dismiss the appeal and uphold the  expsimi-dessus sur I'application &¢ (D.), je
conviction. suis d'avis de rejeter le pourvoi et de confirmer le

verdict de culpabil@’

Appeal allowed and new trial ordered, Pourvoi accueilli et nouveau proces ordonng, le
BASTARACHE J. dissenting. juge BASTARACHE est dissident.
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